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CASES 


THE   SUPREME   COURT 


PENNSYLVANIA. 


EASTERN  DISTRICT— PHILADELPHIA  1862. 


Travis  versus  Brown. 

Comparison  of  Handwritings  on  disputed  Document. — Incompetency  of 
Experts  to  testify  from  Comparison, —  What  Witnesses  competent  to 
prove  Handwriting. —  Contradiction  of  Witness  hy  former  Testimony.-^ 
Rules  of  Court  relative  to  taking  Depositions  must  be  complied  with' 

1.  Evidence  as  to  the  genuineness  of  a  paper  in  suit  may  be  corroborated 
by  a  comparison,  to  be  made  by  the  jury,  between  that  paper  and  other  well 
authenticated  writings  of  the  same  party. 

2.  Experts  are  competent  witnesses  to  make  the  comparison  imd  to  testify 
to  their  conclusions  from  it. 

3.  Witnesses  who  have  knowledge  of  the  handwriting  of  the  party  sought 
to  be  proved,  are  competent  witnesses  to  prove  it,  but  not  to  make  comparison 
of  hands,  for  that  is  the  province  of  the  I'ury. 

4.  Test  documents,  intended  to  be  used  for  purposes  of  comparison,  should 
be  established  by  the  most  satisfactory  evidence  before  being  submitted  to  the 
jury. 

5.  Though  an  expert  may  be  examined  to  prove  forged  or  simulated  writ- 
ings, and  to  give  conclusions  of  skill,  he  is  not  admissible  as  a  witness  to 
compare  the  note  in  suit  with  other  test  papers  and  express  his  opinion  that 
the  signature  was  forged  and  imitated,  where  he  had  no  competent  know« 
leilge  of  the  defendant's  handwriting. 

6.  Where  a  witness,  produced  by  the  plaintiff  to  prove  the  genuineness  of 
a  note,  by  deposition  testified  as  to  the  room  and  place  at  which  the  defendant 
ai^ed  the  note,  without  expressly  stating  that  she  saw  it  signed,  rebutting 
evidence  is  admissible  on  the  part  of  the  defendant,  to  the  effect  that  on  a 

(9) 
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former  hearing  in  the  case  the  witness  had  not  testified  that  she  saw  him  sieii 
the  note  ;  for  if  there  was  an  essential  coutradiction  in  her  testimony,  the 
defendant  was  entitled  to  it:  if  there  was  none,  the  plaintiff  was  not  injured. 
7.  Where  a  Rule  of  Court  provides  that  ten  days'  notice  must  be  given  on 
the  entry  of  a  rule  to  take  depositions  to  be  read  on  the  trial  of  a  cause,  de- 
positions are  not  admissible  in  evidence,  where  no  rule  was  entered  for  taking 
them,  but  only  one  to  show  cause  why  a  judgment  taken  should  not  be  set 
aside,  of  which  only  five  days'  notice  was  given. 

Error  to  the  Common  Pleas  of  Susquehanna  county. 

This  was  a  feigned  issue  directed  by  the  court  below  to  try  the 
validity  of  a  judgment  entered  on  the  records  of  the  court 
against  A.  N.  Lancaster  and  Oramal  Brown,  in  which  William 
Travis  was  plaintiff. 

William  Travis/ the  plaintiff,  resided  in  Lucerne  county.  A. 
N.  Lancaster  and  Oramal  Brown,  the  defendants,  resided  in 
Susquehanna  county.  Brown  was  a  stranger  to  Travis.  Lan- 
caster wished  to  borrow  money  of  Travis,  who  required  security. 
Lancaster  thereupon  produced  a  note  to  which  his  name  and 
that  of  Oramal  Brown  was  written ;  and  on  it  the  money  ($600) 
was  loaned.  The  note  in  controversy,  which  was  in  renewal  of 
this  note,  and  a  further  advance,  making  together  $700,  was  dated 
November  8th  1858,  payable  one  year  after  date.  ^  March  13th 
1860,  judgment  was  entered  thereon  and  a  fieri  faciat  issued. 
Defendant,  Brown,  then  made  affidavit  that  he  never  signed  the 
last-mentioned  note ;  the  judgment  was  thereupon  opened  and  he 
was  let  into  a  defence. 

On  the  trial  of  the  issue,  the  defendant  "  offered  to  prove,  by 
C.  L.  Ward  and  others,  experts,  that  the  signature  of  Oramal 
Brown  to  the  note  in  dispute  was  written. by  the  same  hand  that 
wrote  the  body  of  the  note  and  the  signature  of  A.  N.  Lan- 
caster thereto;  also,  that  the  signature  of  Oramal  Brown  to 
said  note  was  in  a  feigned  and  simulated  hand,  in  witnesses' 
opinion."  To  which  evidence  the  plaintiff  objected ;  but  the  court 
overruled  the  objection,  and  admitted  the  evidence.  The  defend- 
ant, having  proved  his  signature  to  two  papers  that  were  given 
in  evidence,  "  offered  to  prove,  by  D.  R.  Lathrop,  an  expert,  that 
the  signature  or  name  of  defendant  on  the  note  in  controversy 
was  not  written  by  the  same  person  who  wrote  the  same  name  on 
the  two  test  papers  already  in  evidence."  To  which  evidence 
the  plaintiff  also  objected.  The  court  overruled  this  objection 
also,  and  admitted  the  evidence. 

After  having  given  some  other  testimony,  the  defendant  offered 
to  read  in  evidence  the  depositions  of  John  M.  Brown  and  Jesse 
Dix,  taken  before  A.  J.  Seymour,  Esq.,  November  17th  1860,  on 
the  rule  to  show  cause  why  the  judgment  should  not  be  opened, 
ic,  on  five  days'  notice ;  to  which  the  plaintiff  objected,  because 
no  rule  had  been  entered  for  taking  said  depositions,  other  than 
a  certified  copy  of  the  rule  to  show  cause,  &c. ;  the  rules  of  court 
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requiring  a  rule  to  be  entered  for  taking  depositions,  and  that, 
when  they  are  to  be  read  on  the  trial  of  a  cause,  ten  days*  notice 
shall  be  given.  But  the  court  overruled  the  objection,  and  ad- 
mitted the  evidence.     The  defendant  then  rested. 

The  plaintiff,  in  rebutting,  then  proved,  by  the  testimony  of 
several  witnesses,  what  Brown  had  said  in  relation  to  his  having 
signed  notes  for  Lancaster,  to  the  plaintiff.  He  then  read  in 
evidence  the  deposition  of  Lucy  Lancaster,  taken  on  a  rule  and 
notice  regularly  entered  and  given,  to  prove  that  Brown  did  sign 
a  $700  note,  at  or  about  the  time  the  note  in  controversy  pur- 
ports to  have  been  given,  and  the  circumstances  connected  there- 
with, and  then  closed  his  evidence. 

The  defendant,  .for  the  purpose  of  impeaching  the  evidence  of 
Lucy  Lancaster,  offered  *'  to  prove,  by  the  witnesses  who  heard 
the  testimony  of  Lucy  Lancaster  before  Judge  Read,  on  the  hear- 
ing there  of  this  case,  that  she  did  not  testify  one  word  about 
seeing  the  defendant  sign  the  note  in  controversy,  but  that  she 
then  testified  she  did  not  see  him  sign  it.**  To  this  evidence  the 
plaintiff  objected,  but  the  court  admitted  the  evidence.  Several 
witnesses  were  then  called  to  this  point  by  the  defendant,  who 
then  closed.  The  case  was  submitted  to  the  jury  under  the  charge 
of  the  court,  and  the  verdict  was  for  the  defendant,  on  which 
judgment  was  entered. 

The  plaintiff  thereupon  sued  out  this  writ,  and  assigned  for 
error, 

1.  That  the  court  erred  in  admitting  the  evidence  of  C.  L. 
Ward  and  others,  experts,  to  prove  "that  the  signature  of  Oramal 
Brown  to  the  note  in  dispute  was  written  by  the  same  hand  that 
wrote  the  body  of  the  note  and  the  signature  of  A.  N.  Lancaster 
thereto ;  also  that  the  signature  of  Oramal  Brown  to  said  note 
was  in  a  feigned  and  simulated  hand,  in  witnesses*  opinion. 

2.  In  admitting  the  evidence  of  D.  R.  Lathrop,  an  expert, 
"  to  prove  that  the  signature  or  name  of  the  defendant,  on  the 
note  in  controversy,  is  not  written  by  the  same  person  who  wrote 
the  same  name  on  the  two  test  papers  already  in  evidence.*' 

3.  In  admitting  the  depositions  of  John  M.  Brown  and  Jesse 
Dix. 

,4.  In  admitting  evidence  to  prove,  "bv  the  witnesses  who 
heard  the  testimony  of  Lucy  Lancaster  before  Judge  Read,  on 
the  hearing  there  of  this  case,  that  she  then  did  not  testify  one 
word  about  seeing  the  defendant  sign  the  note  in  controversy, 
but  that  she  then  testified  she  did  not  see  him  sign  it.*' 

Bentley  and  Fitch^  for  plaintiff  in  error. 

-B.  B.  LittUy  for  defendants. 
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The  opinion  of  the  court  was  delivered.  May  22d  1862,  by 

Woodward,  J. — All  evidence  of  handwriting,  except  in  the 
single  instance  where  the  witness  saw  the  document  written,  is  in  its 
nature  comparison  of  hands.  It  is  the  belief  which  the  witness 
entertains,  upon  comparing  the  writing  in  question  with  the 
exemplar  in  his  mind  derived  from  some  previous  knowledge. 
Any  witness,  otherwise  disinterested,  who  has  had  the  opportunity 
of  acquiring  such  an  exemplar,  is  competent  to  speak  of  his 
belief.  It  is  one  of  the  few  instances  in  which  the  law  accepts 
from  witnesses  belief  in  facts,  instead  of  facts  themselves.  No 
prudent  witness  will  undertake  to  swear  that  any  signature  or 
document  was  written  by  the  person  by  whom  it  purports  to 
have  been  written,  unless  he  saw  it  written ;  but  if,  from  having 
seen  the  party  write,  or  from  correspondence  and  business  with 
him  he  has  become  familiar  with  his  hand,  he  may  testify  to  his 
belief  as  to  the  genuineness  of  the  writing  in  question.  This  is 
the  ordinary  every-day  rule  of  practice  in  the  trial  of  causes. 

But  though  it  is  in  its  nature  a  comparison  of  the  writing 
under  investigation  with  the  exemplar  in  the  witness's  mind,  it 
is  not  what  is  technically  called  comparison  of  hands.  Still  lei» 
18  it  that  peculiar  kind  of  proof  which  is  known  in  the  books  8S 
the  testimony  of  experts.  Comparison  of  handwritings  was 
defined  by  Judge  Duncan,  in  Commonwealth  v.  Smith,  G  S.  &  R. 
671,  to  be  "when  other  witnesses  have  proved  a  paper  to  be  the 
handwriting  of  the  party,  and  then  the  witness  on  the  stand  >s 
desired  to  take  the  two  papers  in  his  hand,  compare  them,  and 
say  whether  they  are  or  are  not  the  same  handwriting.  Tlve 
witness  collects  all  his  knowledge  from  comparison  only:  le 
knows  nothing  of  himself:  he  has  not  seen  the  party  write  n<ir 
held  any  correspondence  with  him."  Starkie's  definition  is  more 
condensed,  though  to  the  same  effect :  "  By  comparison  is  meant," 
he  says,  "  a  comparison  by  the  juxtaposition  of  two  writings,  in 
order,  by  such  comparison,  to  ascertain  whether  both  were  written 
by  the  same  person:"  Metcalf's  Starkie  on  Ev.,  part  4,  p.  654. 

Now  this  is  as  distinct  and  separate  a  thing  from  that  com- 
parison which  a  witness  called  to  testify  to  handwriting  makes 
between  the  writing  in  question  and  the  exemplar  in  his  mind, 
as  an  external,  visible,  and  tangible  object  is  distinct  from  a 
mental  impression  or  memory.  It  is  the  distinction  between 
what  is  objective  and  what  is  subjective. 

A  few  words  now  as  to  experts.  In  Bouvier's  Law  Dictionary, 
they  are  derived  from  the  Latin  expertly  which  signifies  instructed 
by  experience,  and  are  defined  as  persons  selected  by  the  courts 
or  the  parties  in  a  cause,  on  account  of  their  knowledge  or  skill, 
to  examine,  estimate,  and  ascertain  things,  and  make  report  of 
their  opinions.  See  also  note  to  1  Greenl.  Ev.,  pi.  44,  p.  572. 
Thus  when  professional  men  give  evidence  on  matters  of  skill 
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and  judgment,  their  evidence  frequently  does  not  and  cannot, 
from  the  nature  of  things,  extend  beyond  opinion  and  belief. 
An  engineer  may  be  examined  as  to  his  judgment  on  the  effect 
of  an  embankment  on  a  harbour ;  a  seal  engraver  as  to  whether 
a  particular  seal  has  been  forged ;  a  shipbuilder  as  to  the  sea- 
worthiness of  a  ship  from  a  survey  made  by  others ;  and  the 
testimony  of  medical  men  is  constantly  admitted  with  respect  to 
the  cause  of  disease  or  of  death,  and  as  to  insanity,  although 
they  found  their  opinions  entirely  on  facts,  circumstances,  and 
symptoms  established  in  evidence  by  others :  Sharswood's  Starkie 
on  Ev.,  p.  152,  and  the  cases  collected  in  notes. 

The  propriety  of  admitting  the  evidence  of  expetts  in  investi- 
gating questions  of  forgery,  is  now  recognised  by  statute  with 
us  in  the  63d  section  of  the  Criminal  Procedure  Act,  and  it 
is  a  necessary  rule  of  evidence  on  general  principles.  Com- 
mon sense  dictates  that  in  all  investigations  requiring  special 
skill,  or  when  the  common  intelligence  supposed  to  be  possessed 
by  the  jury  is  not  fully  adequate  to  the  occasion,  we  should 
accept  the  assistance  of  persons  whose  studies  or  occupations 
have  given  them  a  large  and  special  experience  on  the  subject. 
Thus,  such  men  of  experience  or  experts  are  admitted  to  testify 
that  work  of  a  given  description  is  or  is  not  executed  with  ordi- 
nary skill;  what  is  the  ordinary  price  of  a  described  article; 
whether  described  medical  treatment  or  other  practice  was  con- 
ducted with  ordinary  skill  in  a  specific  case;  which  of  two  col- 
liding vessels,  their  respective  movements  being  given,  was  in 
fault ;  whether  one  invention  is  an  infringement  on  another,  look- 
i'lg  at  the  models  of  both ;  and  other  cases  already  mentioned. 

This  is  as  near  to  an  exact  definition  of  who  are  admissible  as 
e  cperts  as  it  is  possible  for  us  to  come.  In  all  these  cases  it  is 
t<»  be  observed  that  the  expert  is  to  speak  from  no  knowledge  of 
tlie  particular  facts  which  he  may  happen  to  possess,  but  is  to 
pronounce  the  judgment  of  skill  upon  the  particular  facta 
J/ roved  by  other  witnesses.  Of  course  the  court  must  be  first 
satisfied  that  the  witness  offered  is  a  person  of  such  special  skill 
I  nd  experience,  for  if  he  be  not,  he  can  give  no  proper  assist- 
ance to  the  jury ;  and  of  course,  also,  very  much  must  at  last  be 
left  to  the  discretion  of  the  court,  relative  to  the  need  of  such 
assistance  in  the  case ;  for  very  often  the  matter  investigated 
may  be  so  bunglingly  done  that  the  most  common  degree  of 
observation  may  be  suflScient  to  judge  it. 

Where  a  witness  is  called  to  testify  to  handwriting,  from 
knowledge  of  his  own,  however  derived,  as  to  the  hand  of  the  ^ 
party,  he  is  not  an  expert,  but  simply  a  witness  to  a  fact  in 
the  only  manner  in  which  that  fact  is  capable  of  proof.  Nor  is 
he  an  expert  who  is  called  to  compare  a  test  writing,  whose 
genuineness  is  established  by  others,  with  the  writing  under 
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investigation,  if  he  have  knowledge  of  the  handwriting  of  the 
party,  because  his  judgment  of  the  comparison  will  be  influenced 
more  or  less  by  his  knowledge,  and  will  not  be  what  the  testi- 
mony of  an  expert  should  be,  a  pure  conclusion  of  skill. 

But  when  a  witness,  skilled  in  general  chirography,  but  pos- 
sessing no  knowledge  of  the  handwriting  under  investigation,  is 
called  to  compare  that  writing  with  other  genuine  writings  that 
have  been  brought  into  juxtaposition  with  it,  he  is  strictly  an 
expert.  His  conclusions  then  rest  in  no  degree  on  particular 
knowledge  of  his  own,  but  are  the  deductions  of  a  trained  and 
experienced  judgment,  from  premises  furnished  by  the  testimony 
of  other  witnesses. 

According  to  many  authorities,  these  forms  of  proof  are 
admissible  in  appropriate  circumstances,  in  cases  both  civil  and 
criminal ;  but  when  evidence  by  comparison  of  hands  should  be 
received,  whether  the  witness  making  the  comparison  should  be 
qualified  by  personal  knowledge  of  the  party's  handwriting, 
when  mere  experts  should  be  admitted  to  make  the  comparison, 
and  what  degree  of  evidence  is  required  to  establish  the  genuine- 
ness of  test  papers,  are  questions  that  have  been  debated  in  a 
multitude  of  cases,  from  the  attainder  of  Algernon  Sydney  and 
its  reversal,  in  the  reign  of  Charles  II.,  and  the  case  of  the 
Seven  Bishops,  in  the  time  of  James  II.  See  3  State  Trials  802, 
and  4  Id.  338.  The  English  and  American  authorities  will  be 
found  collected  in  the  notes  to  Starkie  and  Greenleaf,  and  who- 
ever will  undertake  to  go  through  them,  will  be  struck  with  the 
confusion,  obscurity,  and  contradiction  which  have  arisen  almost 
entirely  from  disregard  of  the  distinctions  above  stated.  Ques- 
tions have  been  discussed  as  belonging  to  the  law  of  experts, 
and  of  comparison  of  hands,  which  belonged  to  other  heads,  and 
judges  and  compilers  have  often  written  loosely  even  when  these 
subjects  were  legitimately  before  them.  Every  one  knows  how 
essential  it  is  to  all  scientific  discussions  that  terms  be  first  cor- 
rectly defined,  and  then  always  used  in  the  defined  sense.  If 
this  rule  had  been  reasonably  observed  in  treating  of  the  branch 
of  the  law  we  are  now  upon,  we  should  not  have  had  so  many 
inconsistent  cases  in  the  books,  and  it  would  not  have  been,  as 
it  is  now,  exceedingly  diflBcult  for  judges  and  lawyers  to  know 
what  the  mind  of  the  law  is  touching  proof  of  writings  by  com- 
parison of  papers.  Without  detaining  ourselves  to  make  & 
minute  analysis  of  the  cases  in  England  and  our  sister  states,  I 
propose  to  examine  our  leading  cases  in  Pennsylvania,  and  to 
state,  as  clearly  as  I  can,  the  rule  which  is  fairly  deducible  from 
them. 

McCorkle  v.  Binns,  5  Binn.  348,  involved  a  comparison  of 
printed  papers.  The  law  of  written  papers  came  in  only  inci- 
dentally by  way  of  illustration,   and  Chief  Justice  Tilghman 
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simply  stated  the  rule  in  the  most  general  terms,  that  "  after 
evidence  had  been  given  in  support  of  a  writing,  it  may  be 
corroborated  by  comparing  the  writing  in  question  with  other 
writings,  concerning  which  there  is  no  doubt."  Bv  whom  com- 
pared, whether  by  the  jury  or  a  witness,  and  if  by  a  witness, 
what  qualifications  he  must  have,  were  points  which  the  chief 
justice  did  not  touch. 

In  The  Farmers'  Bank  v.  Whitehill,  10  S.  &  R.  110,  Whitehill 
was  sued  as  endorse^  of  a  promissory  note,  and  the  genuineness 
of  his  signature  was  the  point  in  question.  Matthiot  and  Mc- 
Clure  both  swore  to  their  belief  that  the  endorsement  was  in 
WhitehilFs  handwriting.  They  had  both  seen  him  write,  and 
Matthiot  had  WhitehilVs  signature  to  a  receipt  in  his  possession. 
Of  course  they  were  both  qualified  to  prove  the  endorsement, 
according  to  the  ordinary  rule  of  evidence.  But  to  corroborate 
their  opinions,  an  original  administration  account  was  offered  in 
evidence,  which  Whitehill  and  his  mother  had  settled,  signed, 
and  sworn  to  in  the  presence  of  the  register  who  proved  it.  This 
account,  the  genuineness  of  which  was  thus  indubitably  estab- 
lished, was  the  test  paper  that  was  brought  into  juxtaposition 
with  the  endorsed  note,  and  it  was  offered  in  evidence  by  the 
plaintiff  to  the  jury,  "  that  thei/  might  compare  the  signature  of 
the  defendant  thereto  with  the  handwriting  of  the  note."  The 
judge  of  the  Common  Pleas  rejected  the  evidence,  but  this 
court  ruled  that  it  ought  to  have  been  admitted.  The  doctrine 
which  this  case  established,  therefore,  was  that,  in  corroboration 
of  antecedent  testimony  of  a  signature,  a  test  paper,  clearly 
proved,  might  be  submitted  to  the  jury  to  make  comparison  of 
the  two  papers.  This  was  evidence  by  comparison  of  hands,  but 
it  was  comparison  by  the  jury  instead  of  a  witness. 

In  Lodge  v.  Pipher,  11  S.  &  R.  384,  the  effort  was  to  prove 
that  a  receipt  of  Reuben  Haines  had  been  forged  by  one  William 
Shaw,  and  for  this  purpose  several  papers  were  produced,  and 
fully  identified  as  Shaw's  writing.  Instead  of  submitting  them 
to  the  jury  to  compare  with  the  receipt,  Israel  Pleasants  was 
called  as  an  expert  to  make  the  comparison,  and  to  give  his 
opinion  of  the  signature  of  the  receipt.  He  had  never  seen 
Shaw  write,  but  he  had  been  a  man  of  business  for  many  years, 
had  had  extensive  correspondence,  and  was  accustomed  to  see  a 
great  deal  of  writing.  The  court  admitted  him  to  testify,  but  this 
court  reversed  the  ruling  in  an  emphatic  opinion  by  Chief  Jus- 
tice Tilghman. 

This  case  is  entirely  consistent  with  The  Bank  v.  Whitehill, 
and  the  two,  taken  together,  establish  the  rule  that  comparison 
of  hands  may  be  made  by  the  jury,  but  not  by  a  mere  expert. 

Bank  of  Pennsylvania  v.  The  Administrators  of  Samuel  Jacobs, 
deceased,  1  Penna,  Rep.  178.     The  genuineness  of  a  certain 
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check,  purporting  to  have  been  drawn  by  Samuel  Jacobs  in  his 
lifetime,  was  in  question  in  this  case.  After  several  genuine 
checks  had  been  given  in  evidence  on  the  part  of  the  defendant, 
three  witnesses  were  called  who  had  seen  Jacobs  write  frequently, 
and  had  for  a  long  time  done  business  and  carried  on  correspond- 
ence with  him,  and  they  were  permitted  to  compare  the  genuine 
checks  with  the  doubtful  one,  and  to  give  their  opinion  that  it 
was  a  forgery.  Then,  on  the  part  of  the  Bank,  three  cashiers  of 
other  banks  were  called  to  testify  as  experts.  They  had  all  the 
experience  in  judging  of  writings  which  cashiers  of  banks  usually 
acquire,  but  they  had  never  seen  Jacobs  write.  Their  testimony 
was  admitted  also.  This  court  in  a  very  satisfactory  opinion  by 
the  late  Judge  Smith,  decided  that  the  three  witnesses  on  part 
of  the  defendant,  were  rightly  admitted,  but  that  the  testimony 
of  the  three  cashiers  on  the  part  of  the  plaintiflF  ought  to  have 
been  excluded. 

It  is  manifest  that,  according  to  general  rules,  the  three  wit- 
nesses were  competent  to  speak  of  the  signature  of  the  check, 
because  they  had  seen  Jacobs  write.  They  had  exemplars  in 
their  minds,  and  comparing  the  check  with  these,  they  had  a 
right  to  speak.  The  point  of  the  ruling  was,  that  they  might  also 
compare  the  check  with  the  accredited  tests  that  were  in  evi- 
dence ;  but  the  learned  judge  fell  into  error  when  he  cited  Bank 
V.  Whitehill  as  an  authority  on  thiB  point,  because,  as  we  have 
seen,  that  case  ruled  that  the  jury,  not  witnesses,  were  to  make 
the  comparison.  He  more  accurately  quoted  Pipher  v.  Lodge, 
as  an  authority  against  admitting  the  experts.  I  do  not  think 
the  court  meant  to  advance  a  step  in  this  case  beyond  the  doc- 
trine of  the  prior  cases.  The  testimony  of  the  defendant's 
witnesses  was  admissible,  without  reference  to  the  peculiar  doc- 
trine of  comparison  of  hands,  and  I  hold  that  the  comparison 
which  the  case  in  10  S.  &  R.  had  decided  was  to  be  made  by  the 
jury,  was  as  much  the  rule  after  Jacobs's  case  as  before  it. 

Callan  v.  Gaylord,  3  Watts  323,  is  not  a  very  intelligible 
case.  Though  a  civil  action  for  libel,  the  opinion  of  Gibson,  C. 
J.,  is  a  good  deal  occupied  with  an  argument  to  prove  that  the 
rule  of  evidence  in  Regard  to  comparison  of  hands  is  the  same  in 
criminal  and  civil  cases.  The  account  books  which  were  pro- 
duced as  the  tests  were  proved  by  witnesses  who  were  acquainted 
with  the  defendant's  writing,  and  we  understand  the  chief  justice 
to  have  ruled  that  they  were  admissible  for  the  jury  to  -make 
comparison  of  them  with  the  alleged  libel.  This  was  consistent 
with  Bank  v.  Whitehill,  which  he  cited,  and  doubtless  meant  to 
follow. 

Baker  v.  Haines,  6  Wh.  291,  states  the  general  principle  of 
the  admissibility  of  comparison  of  hands,  without  intimating 
whether  the  comparison  is  to  be  made  by  witnesses  or  the  jury, 
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and  then  rules  that  very  strict  proof  should  be  given  of  the 
genuine  or  test  paper — such  as  would  leave  no  reasonable  doubt 
on  that  point.  And  the  proof  of  the  test  papers  in  that  case  was 
held  insufficient,  though  it  was  by  witnesses  who  had  seen  the 
party  write.  This  is  a  very  important  case  in  regard  to  what  is 
sufficient  to  establish  a  test ;  but  who  is  to  apply  the  test  when 
established,  whether  jury  or  witness,  is  not  decided  in  the  case. 
So  with  Depue  v.  Place,  7  Barr  429,  the  question  related  to  the 
sufficiency  of  the  authentication  of  the  test  papers  rather  than  to 
the  application  of  them. 

In  Power  r.  Frick,  2  Grant's  Cases  307,  there  was  no  test 
paper  in  question.  The  ruling  related  entirely  to  the  knowledge 
of  a  party's  handwriting  which  a  witness  must  possess  to  enable 
him  to  prove  a  lost  note. 

So  in  Fulton  v.  Hood,  10  Casey  366,  there  was  no  test  writing, 
and  therefore,  strictly  speaking,  no  comparison  of  hands.  The 
question  was  upon  the  alteration  of  the  date  of  the  bond  in  suit. 
McKinney,  the  subscribing  witness,  was  the  scrivener  who  pre- 
pared the  bond,  and  he  swore  that  the  alteration  in  the  date,  and 
the  addition  of  the  concluding  words,  were  made  before  the  bond 
was  executed.  After  the  defendant  had  given  evidence  to  con- 
tradict him,  the  plaintiff  was  permitted  to  prove  by  experts,  in 
corroboration  of  the  subscribing  witness,  that  the  whole  bond, 
including  the  additional  date,  appeared  to  be  written  by  the  same 
hand,  with  the  same  pen  and  ink,  and  at  the  same  time.  We 
sustained  this  ruling.  There  are  not  wanting  cases  in  the  books 
to  show  that  experts  may  be  called  to  testify  whether  a  particular 
handwriting  is  natural  and  genuine  or  forged  and  imitated.  See 
Sharswood's  Starkie,  p.  152,  in  notes.  And  such  cases  sustain 
our  ruling  in  Fulton  v.  Hood ;  but  it  is  only  necessary  to  recur 
to  the  distinctions  which  I  stated  at  the  outset  of  this  opinion,  to 
see  that  that  case  bears  no  relation  to  the  cases  on  evidence  by 
comparison  of  hands.  ^ 

Taking  Bank  v.  Whitehill,  10  S.  &  R.,  Lodge  v.  Pipher,  Id., 
and  Baker  v,  Haines,  6  Wh.,  as  the  leading  cases  in  Pennsyl- 
vania on  this  })ranch  of  law,  the  following  summary  may  be  stated 
as  fairly  resulting  from  them. 

1st.  That  evidence  touching  the  genuineness  of  a  paper  in  suit 
may  be  corroborated  by  a  comparison,  to  be  made  by  the  jury^ 
between  that  paper  and  other  well  authenticated  writings  of  the 
same  party.  ^ 

2d.  But  mere  experts  are  not  admissible  to  make  the  com- 
parison, and  to  testify  to  their  conclusions  from  it. 

3d.  That  witnesses  having  knowledge  of  the  party's  handwrit- 
ing are  competent  to  testify  as  to  the  paper  in  suit ;  but  they,  no 
more  than  experts,  are  to  make  comparison  of  hands,  for  that 

7  Wr.— 2 
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were  to  withdraw  from  the  jury  a  duty  which  belongs  appropri- 
ately to  them. 

4th.  That  test  documents  to  be  compared  should  be  established 
by  the  most  satisfactory  evidence  before  being  admitted  to  the 
jury. 

5th.  That  experts  may  be  examined  to  prove  forged  or  simu- 
lated writings,  and  to  give  the  conclusions  of  skill  in  such  cases 
as  have  been  mentioned,  and  their  like. 

Our  cases  are  all  reconcilable  with  these  conclusions,  though 
the  language  of  judges  has  not  always  been  as  guarded  as  would 
have  been  well.  No  doubt  inconsistent  authorities  may  be  found 
outside  our  borders,  but  it  is  not  worth  our  while  to  discuss  them, 
for  if  we  have  got  a  settled  rule  of  our  own  it  is  enough  for  us 
to  adhere  to  it. 

It  is  not  difficult  to  make  application  of  these  principles  to  the 
case  before  us.  The  witnesses  who  had  seen  Brown  write  were 
quite  competent  to  give  their  opinions  of  the  genuineness  of  the 
signature  in  question,  comparing  it  with  their  recollection  of  his 
handwriting,  and  they  were  competent  also  to  prove  the  test 
papers,  but  they  should  not  have  been  permitted  to  make  com- 
parison of  the  note  in  suit  with  the  test  papers.  That  was  for 
the  jury.  If  the  court  were  satisfied  that  C.  L.  Ward  was  an 
expert,  having  no  competent  knowledge  of  Brown's  particular 
handwriting  to  speak  from,  he  was  competent  to  express  an 
opinion  whether  the  signature  was  feigned  and  imitated  or  natural 
and  genuine.  If  he  had  knowledge  of  Brown's  hand,  he  was  to 
speak  like  other  witnesses,  from  the  exemplar  in  his  memory. 

Lathrop  was  improperly  admitted.  He  had  not  seen  Brown 
write,  and  he  was  called  to  establish  no  test  writing.  He  was  a 
mere  expert,  and  as  such  was  not,  under  our  rule,  competent  to 
compare  writings.  If  the  observations  which  fell  from  Judge 
Strong,  in  Fulton  v.  Hood,  seem  to  favour  the  admission  of  the 
testimony  of  these  witnesses,  it  must  be  remembered  that  judicial 
language  is  always  to  be  received  with  the  limitations  that  are 
implied  from  the  facts  of  the  case.  That  case  was  well  enough 
ruled  upon  its  peculiar  circumstances,  but  we  did  not  mean  to  be 
understood  as  overruling  Pipher  v.  Lodge. 

Of  the  defendant's  rebutting  evidence  to  contradict  Mrs.  Lan- 
caster, the  plaintiff  has  no  reason  to  complain.  The  witnesses 
did  not  hear  her  say  before  Judge  Read  that  she  saw  Brown  sign 
the  note,  nor  does  she  say  it  \n  totidem  verbis,  in  her  deposition. 
She  describes  in  what  room  he  signed  it — "he  stood  by  the 
secretary,  and  stooped  over  to  sign  it" — which  is  coming  very 
near  to  saying  that  she  saw  it  signed.  Still  she  does  not  ex- 
pressly aver  that  she  saw  him  sign.  If  there  was  an  essential 
contradiction  in  her  two  testimonies,  the  defendant  was  entitled 
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to  the  benefit  of  it;   if  there  was  none,  the  plaintiff  was  not 
injured. 

We  probably  would  not  think  it  worth  while  to  reverse  the 
case  on  account  of  the  mistake  of  practice  in  taking  the  deposi- 
tions of  Brown  and  Dix  without  a  rule  duly  entered  for  that  pur- 
pose, but  as  the  case  is  to  go  back  for  other  reasons,  we  may  say 
that  a  rule  ought  to  have  been  entered  as  provided  for  in  the 
40th  Rule  of  Court.  The  case  of  Haupt  v,  Henninger,  1  Wright 
140,  was  misunderstood.  The  depositions  there  were  taken  in 
pursuance  of  a  rule  entered  for  the  purpose — entered,  indeed, 
before  the  rule  to  show  cause  was  obtained — but  entered  never- 
theless in  a  pending  cause,  and  the  adverse  party  appeared  and 
cross-examined.  Under  these  circumstances  we  held  the  deposi- 
tions admissible  on  the  trial  of  an  issue  to  try  the  validity  of  the 
judgment,  the  witness  being  dead  at  time  of  trial. 

But  here,  though  there  was  a  pending  cause,  there  was  no  rule 
entered  therein  to  take  depositions,  as  the  rule  of  court  required. 

We  think,  under  the  circumstances,  the  depositions  were  not 
well  taken. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
is  awarded. 


Gardner  versus  Post  et  al. 

In  action  against  Directors  «/*  a  Corporation,  Charter  must  he  given  in 
evidence  6y  Plaintiff. — Amendment  of  Dedaratvon,  when  in  admis- 
filde, 

1.  In  an  action  against  several  parties  alleged  to  have  been  directors  and 
officers  of  a  chartered  bank,  to  recover  on  bills  issued  by  them  which  had 
become  worthless,  it  is  incumbent  on  the  plaintiff  to  prove  the  charter,  where, 
under  the  act  of  incorporatioD,  a  charter  was  necessary  to  create  the  bank  a 
body  corporate. 

2.  Where  the  cause  of  action,  as  set  out  in  the  narr.  of  the  plahuiff,  was 
for  the  mismanagement  of  the  defendants  in  conducting  a  lawfully  estal>- 
lished  bank,  an  amendment  to  the  declaration,  setting  forth  that  the  allejxed 
bunk  never  was  legally  chartered,  but  was  a  pretended  institution,  and  that 
the  defendants  acting  as  directors  bad  circulated  large  amounts  of  their  pro- 
missory notes,  to  be  used  as  money,  &c.,  is  not  allowable,  because  a  new  and 
distinct  cause  of  action  would  be  thereby  introduced. 

Error  to  the  Common  Pleas  of  Susquehanna  county. 

This  was  an  action  on  the  case  brougnt  October  26th  1855,  by 
Latham  Gardner  against  William  L.  Post  and  nine  others,  only 
six  of  whom  were  summoned. 

The  plaintiff's  declaration  contained  four  counts,  and  recited 
in  substance  the  incorporation  of  the  Bank  of  Susquehanna 
County  under  the  Act  of  April  3d  1837,  the  organization  of  the 


Digitized  by  LjOOQIC 


20  SUPREME  COURT  [Philadelphia 

[Gardner  v.  Post  d  al,'\ 

bank  on  the  Ist  of  January  1850  by  the  defendants  and  others  as 
commissioners,  their  subsequent  election  as  directors,  and  their 
continuance  in  oflSce  until  the  failure  or  dissolution  of  the  bank. 
That,  as  directors,  the  defendants  had  caused  to  be  made  and  cir- 
culated a  large  number  of  bank  notes  of  the  denomination  of  $o, 
JIO,  $20,  and  $50 ;  of  which  $30,000  were  received  and  held  by 
the  plaintiff.  That  the  notes  above  mentioned  were  made  and 
put  in  circulation  by  defendants  without  requiring  the  payment 
of  the  capital  stock  or  any  part  thereof  from  the  stockholders, 
80  that  there  was  no  means  of  redeeming  them,  and  that  on 
demand,  payment  of  the  notes  so  held  by  plaintiff  had  been  re- 
fused by  the  officers  of  the  bank,  by  means  whereof  they  were 
and  still  are  worthless. 

The  other  counts  set  forth  the  cause  of  action  more  particu- 
larly, which  was  in  substance  for  mismanaging  the  bank ;  to  all 
which  the  defendants  pleaded  not  guilty. 

On  the  trial  the  following  facts  were  either  proven  or  admitted : 
— The  bank  was  incorporated  by  Act  of  April  3d  1837,  by  the 
7th  section  of  which,  no  notes  were  to  be  issued  until  the 
whole  stock  was  actually  paid  in.  This  capital  stock  was 
divided  into  two  thousand  shares,  of  $50  each.  The  bank  went 
into  operation  on  the  17th  December  1838,  and  continued  to  do 
business  until  January  1843,  when  it  suspended.  It  was  resusci- 
tated on  the  9th  of  April  1845,  by  the  introduction  of  T.  P.  St. 
John  as  cashier,  and  iSnally  failed  27th  October  1849,  without 
any  means  to  pay  its  circulation.  J.  C.  Biddle  acted  as  president 
from  its  organization  until  April  1841,  when  William  L.  Post  was 
elected,  who  acted  as  president  until  its  failure  in  1849.  I.  S. 
Kellum  was  cashier  until  21st  June  1843;  T.  P.  St.  John  suc- 
ceeded him  April  9th  1845,  and  acted  until  4th  August  1849, 
when  C.  P.  Delaraater  was  introduced  into  that  office,  where  he 
remained  until  the  failure.  The  defendants  were  acting  as 
directors  most  or  all  of  the  time  of  the  bank's  existence.  No 
security  was  given  by  either  St.  John  or  Delamater ;  and  the 
directors  had  knowledge  that  the  former  declined  to  give  it. 

A  stock  company  was  formed  for  the  purpose  of  absorbing 
what  was  called  the  surplus  stock.  Promissory  notes  were  given 
by  the  members  of  that  company,  payable  to  and  deposited  with 
Allen  &  Paxon,  New  York,  one  for  $60,000  and  the  other  for 
$15,000.  And  a  formal  credit  therefor  was  entered  by  them  in 
favour  of  the  bank  about  the  time  of  its  organization.  Shortly 
afterwards  these  stock  notes  were  returned  to  the  bank,  and  on 
the  Ist  November  1839  two  new  notes,  as  renewals,  one  for 
$48,344.68  and  the  other  for  $16,000,  were  drawn,  payable  to 
the  bank,  and  signed  by  the  members  of  the  stock  company, 
among  whom  were  William  L.  Post  and  Daniel  Searle,  two  of  the 
defendants.     On  the  27th  November  1843  the  directors  ordered 
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an  assignment  of  the  surplus  stock  to  the  bank,  and  that  the 
notes  given  therefor  be  cancelled.  The  transfer  was  then  made, 
and  stated  the  amount  to  be  one  thousand  six  hundred  and  thirty- 
six  shares  (equal  to  J81,800),  and  that  no  certificates  had  been 
issued  therefor.  The  evidence  showed  that  this  amount  had 
never  been  paid  into  the  bank ;  that  the  notes  representing  it 
were  held  pro  forma  for  a  time,  and  were  then  cancelled  by  the 
directors,  without  payment. 

On  the  trial  plaintiff  offered  to  prove  that  the  annual  reports 
to  the  auditor-general,  published  by  authority  of  law  in  the 
Senate  Journals,  represented  the  actual  capital  of  the  bank  at 
8100,000,  and  so  misled  the  public ;  but  the  offer  was  rejected 
by  the  court.  He  also  offered  to  show  the  comparative  worth- 
lessness  of  its  notes  during  the  period  of  the  suspension,  which 
was  also  rejected. 

Plaintiff  then  produced  the  record  of  a  suit  against  T.  P.  St. 
John  for  fraudulently  abstracting  the  circulating  notes  of  the 
bank,  showing  that  they  brought  him  into  court  on  bail  of  $40,000, 
and  then  allowed  the  suit  to  drop ;  which  offer  was  rejected. 

The  plaintiff  also  offered  in  evidence  certain  entries  on  page  1 
of  the  minute-book  of  the  directors,  which  set  forth  a  meeting  of 
the  board  (including  Messrs.  Post  and  Searle),  and  a  resolution 
of  the  board,  dated  December  12th  1838,  to  open  the  bank  on 
the  17th  of  December.     This  offer  was  also  rejected. 

The  plaintiff  also  offered  in  evidence  certain  entries  on  pages 
24  and  29  of  the  Stock  Ledger ;  and  subsequently  offered  in  evi- 
dence notes  of  the  Susquehanna  Bank  to  the  amount  of  $4680 ; 
which  offers  were  severally  rejected. 

These  offers  were  all  objected  to  and  rejected  on  the  ground 
that  the  plaintiff  had  not  given  in  evidence  the  charter  of  incor- 
poration mentioned  in  his  declaration. 

In  the  course  of  the  trial  the  plaintiff  offered  to  amend  his 
declaration  by  adding  a  count  charging  the  defendants  with 
fraudulently  and  negligently  organizing  **an  institution  called 
the  Bank  of  Susquehanna,"  &c.,  which  the  court  also  refused  to 
permit. 

The  testimony  being  concluded,  the  court  below  (Wilmot,  P. 
J.)  instructed  the  jury  to  find  for  the  defendants,  which  was  done, 
and  judgment  entered  thereon.  The  case  was  then  removed  into 
this  court,  where  the  rulings  of  the  Common  Pleas  above  men- 
tioned were  assigned  for  error. 

JB.  B,  Little,  for  plaintiff  in  error. 

William  ^  William  H.  JetBup  and  BentUy  ^  Fitch,  for  de- 
fendants. 
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The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 

Read,  J. — If  the  court  were  right  in  holding  that  to  support  this 
action,  it  was  necessary  to  prove  the  charter  incorporating  the 
Bank  of  Susquehanna  County,  and  in  refusing  to  allow  the  plain- 
tiff to  amend  the  declaration  by  adding  a  new  count,  then  they 
properly  instructed  the  jury  to  find  for  the  defendants. 

The  act  to  incorporate  and  establish  a  bank  to  be  called  the 
"Bank  of  Susquehanna  County,*'  passed  3d  April  1837,  refers 
to  and  incorporates  into  it  the  Acts  of  the  21st  March  1814  and 
of  the  25th  March  1824,  except  so  far  as  the  said  acts  are  sup- 
plied, amended,  or  altered  by  the  provisions  of  this  act.  The 
capital  stock  was  to  be  $100,000,  divided  into  shares  of  $50 
each,  and  to  be  managed  and  directed  by  thirteen  directors.  The 
stock  was  to  be  sold  at  public  outcry  by  an  auctioneer  appointed 
by  the  commissioners,  and  the  net  surplus  above  the  par  value 
was  to  be  paid  by  the  commissioners  to  the  state  treasurer  for 
the  use  of  the  Commonwealth,  previous  to  the  charter  of  the  said 
bank  being  signed  by  the  governor,  to  be  credited  to  the  said 
bank  in  part  payment  for  the  bonus  required  to  be  paid  for  the 
privileges  granted  by  the  act.  The  4th  section  of  the  Act  of 
21st  March  1814  requires  that  the  governor,  upon  compliance 
with  its  terms,  by  letters  patent  under  his  hand  and  seal  of  the 
state,  to  create  and  erect  the  subscribers  into  one  body  politic 
and  corporate  in  deed  and  in  law,  by  its  appropriate  name,  style, 
and  title,  and  then  grants  to  such  body  corporate  the  proper 
corporate  rights,  powers,  and  privileges.  It  is  clear,  then,  that 
a  charter  or  letters  patent  from  the  governor  was  necessary  to 
create  the  Bank  of  Susquehanna  County  a  body  corporate ;  and 
this  not  having  been  proved  by  the  plaintiff,  or  in  any  manner 
attempted  to  be  supplied,  he  necessarily  failed  in  supporting  his 
original  declaration  upon  the  counts  in  which  he  could  not 
recover. 

In  the  13th  section  of  the  Act  of  25th  March  1824,  it  is  ex- 
pressly provided  that  in  prosecutions  for  any  or  either  of  the 
offences  mentioned  and  described  in  the  preceding  sections  of  this 
act,  the  court  shall  not  require  the  Commonwealth  to  produce  the 
charters  of  cither  of  the  said  banks ;  but  the  jury  may  find  that 
fact  upon  other  evidence  under  the  direction  of  the  court ;  and  it 
is  also  similarly  provided  by  the  25th  section  of  the  Act  of  the 
3l8t  March  1860,  to  consolidate,  revise,  and  amend  the  laws  of 
the  Commonwealth  relating  to  penal  proceedings  and  pleadings. 

The  additional  count,  which  is  drawn  in  the  most  general  and 
vague  terms,  if  it  discloses  any  cause  of  action  against  the  de- 
fendants, asserts  one  of  an  entirely  different  character  from  the 
original  declaration.  The  original  narr,y  setting  forth  in  its 
various  counts  alleged  causes  of  complaint  and  of  mismanagement 
against  the  defendants  as  directors,  officers,  and  agents  of  a  law- 
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fully  established  bank  or  body  corporate,  and  the  whole  of  the 
evidence,  was  directed  to  maintain  the  issue  on  the  part  of  the 
plaintiff,  thus  raised  by  his  own  declaration  stating  his  case  as 
he  understood  it.  Having  failed  in  presenting  a  material  part 
of  his  case,  he  then  seeks  to  introduce  an  entirely  new  issue  by 
offering  a  new  count,  grounded  on  the  assumption  that  this 
alleged  bank  was  never  legally  chartered,  but  was  simply  a  pre- 
tended institution,  and  that  the  defendants  acted  as  directors  of 
the  same,  and  put  in  circulation  large  amounts  of  their  promis- 
sory notes  or  bills  to  be  used  as  money.  Supposing  this  to  be 
true,  those  defendants  would  be  liable  to  be  sued  on  these  notes ; 
for  if  there  was  no  corporation,  they  would  be  clearly  personally 
responsible  for  such  issues.  But  this  is  an  entirely  different 
responsibility,  and  a  different  cause  of  action  from  that  arising 
from  their  illegal  and  unlawful  cond\ict  as  the  directors,  officers, 
and  agents  of  a  legal  corporation  lawfully  chartered  under  the 
laws  of  the  state.  The  court  therefore  committed  no  error  in 
refusing  this  amendment,  and  the  other  errors  assigned  become 
immaterial  upon  the  view  we  have  taken  of  the  case. 

Judgment  affirmed. 


Mosses  Appeal. — Halsey's  Appeal. 

DutrihiUion  of  Balance  m  hands  of  the  Surviving  Truitee  of  the  North 
American  Land  Company. 

I.  In  1795,  three  persons,  holding  six  millions  of  acres  of  land  in  various 
parts  of  the  United  States,  entered  into  articles  of  agreement  to  convey  the 
same  to  trustees  for  the  use  of  tho^e  who  should  thereafter  become  purcha.sers 
and  holders  of  shares  in  a  land  company,  the  land  to  be  representea  by  thirty 
thonsand  shares;  covenanting  therein  that  the  dividends  on  each  share  should 
not  be  less  than  6  per  cent,  per  annum,  and  that  they  would  advance  from 
time  to  time  whatever  might  be  required  to  enable  the  managers  to  pay  this 
annual  dividend,  agreeing  further  to  deposit  their  certificates  of  stock,  with  a 
power  to  sell,  in  the  hands  of  the  trustees,  as  security  for  the  performance  of 
this  covenant.  But  about  three-fourths  of  the  land  was  in  fact  conveyed  to 
the  trustees,  and  only  22,365  certificates  of  stock  issued,  one-third  to  each  of 
the  founders.  The  unconveyed  lands  were  sold  or  encumbered  by  the  origi- 
nal holders,  only  a  small  part  thereof  being  recovered  for  the  use  of  the 
shareholders,,  at  a  great  expense,  which  was  compensated  by  an  agreement  on 
the  part  of  the  original  holders,  dated  April  22d  1800,  that  £20,000  should  be 
deducted  out  of  their  dividends.  They  also  deposited  with  the  trustees  7455 
shares  of  stock  as  security  for  the  guaranteed  dividends,  which  were  subse- 
quently sold  and  purchased  for  the  benefit  of  the  company;  and  subsequently 
800  additional  shares  were  released  to  the  company.  One  of  the  original 
holders  advanced  to  the  company,  from  time  to  time,  funds  to  pay  accounts 
and  dividends,  all  which  was  repaid  to  him  except  $7684.90,  which  was  less 
than  he  had  advanced  on  the  dividend  account.  On  the  distribution  of  a  fund 
in  the  hands  of  the  surviving  trustees,  it  was  Hfldf 

(1.)  That  the  Statute  of  Limitations  had  no  possible  application  to  the  cove- 
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nant  guaranteeing  the  dividends ;  nor  was  there,  under  the  circumstances,  arty 
legal  presumption  of  payment  to  the  stockholders  arising  from  lapse  of  time; 
that  the  covenant  imposed  an  annual  recurring  obligation,  as  immortal  as  the 
association,  and  that  as  it  was  a  fundamental  regulation  of  the  association, 
created  by  its  founders,  entering  into  and  making  part  of  the  contract  with 
each  of  the  shareholders,  it  was  not  avoided  by  long  disuse  and  non-claim,  or 
by  the  neglect  of  the  managers  to  sue  on  it;  and  that  therefore  a  distribu- 
tion to  the  shares  of  stock  retained  by  the  original  founders  of  the  association, 
and  held  by  their  representatives,  should  be  postponed  until  the  other  share- 
holders had  received  their  guaranteed  dividends  in  full. 

(2.)  That  the  sum  advanced  by  one  of  the  original  members  to  pay  divi- 
dends, could  not  be  recovered  back  by  his  representatives,  so  long  as  the  funds 
of  the  company  were  insufficient  to  pay  the  annual  dividends  guaranteed  by 
bim  and  his  associates. 

(3.)  That  the  7  unissued  shares  of  the  stock  were  not  entitled  to  any 
dividends,  so  long  as  the  sums  expended  by  the  company  to  redeem  the  lands 
which  had  not  been  conveyed  to  the  trustees,  and  the  $20,000  charged  against 
the  accruing  dividends  of  the  original  holders,  remained  unpaid. 

(4.)  That  the  7455  shares  of  stock  which  had  been  deposited  with  the 
trustees  as  security  for  the  6  per  cent,  dividends,  and  which  were  sold  and 
purchased  for  the  use  of  the  company,  as  also  the  800  shares  that  had  been 
released  to  the  company,  were  extinguished,  and  entitled  to  no  share  in  the 
distribution. 

(5).  That,  of  the  shares  entitled  to  distribution,  those  which  stand  in  the 
name  of  the  original  founders  of  the  association  should  also  be  excluded,  the 
dividend  due  thereon  being  more  than  overbalanced  by  the  indebtedness  of 
the  holders. 

(6.)  That,  as  the  article  of  agreement  provided  that  a  record  should  be 
kept  of  all  transfers  of  stock,  the  auditor  was  right  in  distributing  the  fund 
among  those  who,  by  the  books  and  certificates,  appeared  to  be  the  legal 
owners  of  the  certificates  of  stock,  legally  entitled  to  participate  in  the  dis- 
tribution, even  though  there  was  evidence  that  many  of  the  holders  were  mere 
agents  to  sell  for  the  original  stockholders. 

II.  Where  it  appeared  that  one  of  the  original  stockholders  had  a|jreed,  soon 
afVer  the  fi^rmation  of  the  association,  to  sell  to  the  other  two  his  interest  in 
the  company,  consisting  of  10,000  shares,  for  $1,150,000,  payable  in  drafts  to 
be  drawn  on  and  accepted  by  the  parties  in  one,  two,  and  three  years  from 
date,  the  stock  to  be  retained  by  the  vendor  until  payment  of  or  on  part  of 
the  drafts,  and  to  be  transferred  in  proportion  to  the  payments,  the  vendor  to 
be  kept  indemnified  against  any  claim  for  dividends  for  which  the  three  had 
become  responsible ;  and  the  vendor  had  subsequently  conveyed  his  interest  to 
another  party,  in  trust  for  the  holders  of  the  acceptances  given  for  the  pur- 
chase-money, which  were  never  paid,  it  was  Hddj 

(1.)  That  the  agreement  to  sell  was  merely  executory,  and  its  specific  per- 
formance could  not  be  properly  enforced  after  so  great  a  lapse  of  time. 

(2.)  That  the  second  transfer  in  trust  placed  the  trustee  and  his  successor 
in  the  position  of  the  grantor,  and  bound  them  to  transfer  the  stock  on  pay- 
ment of  the  acceptances. 

(3).  That  the  legal  holders  of  the  shares  (claimed  to  be  those  which  were 
transferred  as  above)  did  not  hold  them  adversely  to  the  persons  to  whom  they 
were  to  be  transferred  under  the  above-mentioned  executory  agreement,  but 
with  a  recognition  of  the  rights  acquired  under  it. 

(4.)  That  the  claimants  under  the  executory  agreement  to  transfer,  have  no 
8Uob  claim  under  the  assignment  which  was  subsequently  made  in  trust  for 
the  holders  of  the  acceptances,  as  to  compel  them  to  concede  to  said  holders 
any  greater  rights  than  they  would  have  had  if  the  trust  assignment  had  not 
been  made. 

(5.)  That  nothing  short  of  a  full  compliance  on  the  part  of  the  claimants 
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"With  their  contract  (to  wit.  a  payment  of  the  acceptances  given  for  the  por- 
ohase-moDej),  would  entitle  them  to  a  decree  for  a  specific  performance ;  and 
that  the  agreement  was  in  no  sense  a  pledge  of  stock,  to  be  recovered  on  proof 
that  the  debt  for  which  it  was  pledged  was  presumed  to  be  paid  by  lapse  of 
time,  or  barred  by  the  statute. 

Appeal  from  the  Common  Pleas  of  Philadelphia, 

These  were  appeals  by  William  S.  Halsey,  administrator,  &c., 
and  John  Moss,  from  the  decree  of  the  Common  Pleas,  in  the 
matter  of  the  account  of  James  Dundas  and  Benjamin  Kugler, 
surviving  trustees  of  the  North  American  Land  Company. 

By  certain  articles  of  agreement  made  at  Philadelphia  on 
February  20th  1795,  between  the  Honourable  Robert  Morris, 
John  Nicholson,  and  James  Greenleaf,  of  the  one  part,  and  those 
who  should  become  purchasers,  owners,  or  holders  of  shares  in 
the  North  American  Land  Company,  of  the  other  part,  recorded 
at  Philadelphia  in  Deed  Book  No.  48,  p.  277,  it  was  agreed  that 
an  association  should  be  formed  by  the  name  of  The  North 
American  Land  Company.  The  capital  stock  was  to  consist  of 
six  millions  of  acres  of  land  in  the  states  of  Pennsylvania,  Vir- 
ginia, Kentucky,  North  Carolina,  South  Carolina,  and  Georgia, 
the  titles  to  which  were  to  be  vested  in  Thomas  Willing,  John 
Nixon,  and  John  Barclay,  in  trust,  to  convey  the  same  according 
to  the  articles  of  agreement.  This  association  was  never  incor- 
porated. 

Pursuant  to  these  articles  of  association  the  company  was 
formed,  and  on  or  before  March  9th  1795,  22,365  shares  of  the 
stock  were  issued  and  disposed  of  to  various  persons  by  Messrs. 
Morris,  Nichohon,  and  Greenleaf.  By  five  separate  deeds,  dated 
respectively  March  5th  and  9th  1795,  they  granted  to  Messrs. 
Willing,  Nixon,  and  Barclay,  in  trust  for  the  company,  558;621  J 
acres  of  land  in  Virginia,  431,043  acres  of  land  in  Kentucky, 
217,619  acres  of  land  in  North  Carolina,  957,238  acres  of  land 
in  South  Carolina,  and  2,314,796  acres  of  land  in  Georgia,  in 
all  4,479, 317 J  acres,  which,  in  the  proportion  of  one  share  for 
every  200  acres  as  fixed  in  the  articles  of  agreement,  were  repre- 
sented by  the  22,365  shares  then  issued.  These  deeds  were 
recorded  at  Philadelphia.  Mr.  Willing  refused  the  tr.ust,  but  it 
was  accepted  by  Messrs.  Nixon  and  Barclay.  The  affairs  of  the 
company  did  not  prosper,  and  the  shareholders  received  little  or 
no  benefit  therefrom. 

By  the  28th  article  of  the  original  articles  of  agreement,  pro- 
vision was  made  for  alterations  therein  whenever  the  same  should 
be  found  necessary.  Accordingly,  at  an  annual  meeting  of  the 
shareholders,  held  at  Philadelphia  December  31st  1806,  it  was 
deemed  expedient  to  make  certain  alterations  in  the  principles 
of  the  articles  of  agreement,  and  it  was  also  proposed  to  add 
other  articles  thereto.     These  alterations  were  then  and  there 
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adopted  by  a  large  majority  of  shareholders,  and  at  the  next 
annual  meeting  thereafter  in  Philadelphia,  held  December  31st 
1807,  approved,  ratified,  and  adopted  by  two-thirds  of  the  whole 
number  of  shareholders  and  proxies  then  met,  to  wit,  the  holders 
or  representatives  of  17,132  shares,  whereby  the  alterations 
became  part  of  the  articles,  and  bound  all  concerned  therein. 

Pursuant  to  the  articles  of  agreement  and  amendments  John 
Nixon,  one  of  the  trustees,  by  deed  of  April  27th  1808,  recorded 
at  Philadelphia,  granted  and  conveyed  to  Henry  Pratt,  John 
Ashley,  John  Vaughan,  Robert  Porter,  and  John  Miller,  Jr., 
their  heirs  and  assigns,  as  joint  tenants  and  not  as  tenants  in 
common,  all  his  estate,  right,  title,  and  interest  of,  in,  and  to  all 
the  lands  and  premises  so  as  aforesaid  conveyed  to  him  by 
Messrs.  Morris,  Nicholson,  and  Greenleaf,  in  trust  for  the  com- 
pany, Messrs.  Pratt  and  others  being  the  trustees  named  in  said 
amendments  to  the  original  articles. 

On  April  30th  1838,  Messrs.  Vaughan  and  Porter,  who  had 
survived  Messrs.  Pratt,  Ashley,  and  Miller,  granted  and  con- 
veyed all  the  said  lands  and  premises  of  the  company  vested  in 
them  in  law  or  equity  unto  Benjamin  Tilghman,  Esq.,  in  trust, 
to  convey  the  same  unto  John  Vaughan,  Robert  Porter,  James 
Dundas,  Henry  Nixon,  and  Benjamin  Kugler,  to  hold  upon  the 
same  trusts  as  they  were  held  by  Messrs.  Vaughan  and  Porter. 
Mr.  Tilghman,  by  deed  thereon  endorsed  dated  May  1st  1838, 
granted  the  same  to  Messrs.  Vaughan,  Porter,  Dundas,  Nixon, 
and  Kugler,  and  the  survivor  and  survivors  of  them,  and  the  heirs 
of  the  survivors  or  survivor,  in  trust  to  and  for  the  same  uses, 
intents,  and  purposes,  and  with  the  same  and  like  powers  and 
authorities  as  said  Vaughan  and  Porter  had  and  held  the  same. 
John  Barclay,  who  was  to  have  been  a  party  to  the  deed  of 
April  27th  1808,  that  was  executed  by  his  co-trustee  John  Nixon, 
refused  to  join  in  that  or  any  other  conveyance  of  the  legal 
estate,  and  died  intestate  on  August  8th  1816,  leaving  children, 
of  whom  John  M.  Barclay  was  the  eldest  son,  and  heir  at  com- 
mon law.  Shortly  after  the  passage  of  the  laws  giving  our  courts 
equity  jurisdiction,  a  bill  in  equity  was  filed  in  the  Supreme 
Court  for  the  Eastern  District  of  Pennsylvania,  March  Term 
1841,  No.  1,  wherein  Messrs.  Vaughan,  Porter,  Dundas,  Nixon, 
and  Kugler,  the  then  managers,  were  complainants,  and  John 
M.  Barclay,  eldest  son  and  heir  at  law  of  John  Barclay,  de- 
ceased, was  defendant,  and  a  decree  passed  for  the  plaintiffs. 
See  Vaughan  v,  Barclay,  6  Whart.  890. 

In  conformity  with  this  decree  Mr.  John  M.  Barclay,  on  the 
21st  April  1841,  executed  a  deed  to  the  complainants,  which 
deed  is  recorded  in  Northampton  county  in  Pennsylvania.  When 
the  suit  was  brought  it  was  assumed  by  complainants,  and  so 
charged,  that  the  law  in  the  Southern  States,  relative  to  tho 
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descent  of  trusts,  was  similar  to  that  of  England  and  Pennsyl- 
vania, and  its  correctness  as  an  averment  of  fact  was  impliedly 
admitted  by  the  respondent,  who  by  his  answer  placed  his  main 
defence  upon  the  ground  that  he  "  as  heir  at  law'*  of  his  father, 
and  consequently  the  one  on  whom  the  law  had  cast  the  trust, 
had  by  writing  duly  executed  renounced  the  same.  It  appeared, 
however,  that  both  parties  were  mistaken  in  this  assumption  of 
fact,  and  that  in  the  Southern  States  the  trust  descended  to  all 
the  children  of  the  trustee  in  the  same  manner  as  a  beneficial 
interest;  and  as  the  convejrance  from  the  respondent  was  so 
drawn  as  to  pass  merely  his  estate  as  heir  at  law  of  his  father, 
the  deed  was  inoperative,  and  induced  the  necessity  of  further 
proceedings. 

Accordingly,  on  December  23d  1843,  Messrs.  Dundas  and 
Kugler,  the  surviving  trustees  (Messrs.  Porter,  Vaughan,  and 
H.  Nixon  having  died  in  the  mean  time),  filed  a  bill  in  equity  in 
the  Supreme  Court,  Eastern  District  of  Pennsylvania,  to  De- 
cember Term  1843,  No.  4,  against  all  the  heirs  of  John  Barclay, 
deceased,  to  obtain  a  conveyance  to  complainants  of  the  legal 
estate  that  had  been  vested  in  the  defendant's  ancestors  as  sur- 
viving trustee  under  the  original  grant,  and  in  conformity  with 
the  articles  of  agreement  and  amendments  thereto ;  and  on 
defendants  coming  in  with  their  answer,  and  the  parties  being 
heard,  the  court  decreed  the  conveyance,  and  the  defendants 
accordingly  executed  to  the  complainants  five  deeds  dated  June 
17th  1845,  one  for  each  of  the  states  where  the  lands  lay,  except 
Pennsylvania ;  and  each  deed  is  recorded  in  the  appropriate 
state,  except  the  deed  for  the  North  Carolina  lands  which  is  not 
yet  recorded.  The  account  of  the  surviving  trustees,  running 
from  1808  to  1856,  was  filed  January  27th  1856,  and  was  by  the 
court  below  referred  to  J.  A.  Phillips,  Esq.,  as  auditor,  to  report 
distribution  of  the  assets.  The  fund  for  distribution,  which 
amounted  to  ^92,071.87,  arose  in  part  from  sales  of  the  equitable 
estate  of  some  of  the  lands  of  Pennsylvania,  made  several  years 
ago  by  former  trustees,  and  in  part  from  sales  of  lands  in  other 
states,  made  by  the  present  trustees  since  their  acquisition  of  the 
legal  title.  No  objection  was  made  to  any  of  the  credits  claimed 
by  the  accountants,  nor  was  any  attempt  made  to  surcharge  the 
accountants :  the  only  objection  affecting  them  was  in  respect  to 
their  commission,  which  they  claimed  should  be  equal  to  15  per 
cent,  on  the  sum  of  money  received  by  them. 

The  auditor's  report  was  finished  January  19th  1860,  and  filed 
of  record.  To  the  confirmation  of  this  report  numerous  excep- 
tions and  supplementary  exceptions  were  filed  for  many  of  the 
persons  interested  in  the  fund  as  distributees,  including  the 
present  appellants. 

On  a  partial  hearing,  March  30th  1860,  the  report  was  recom- 
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mitted  to  the  auditor,  with  directions  to  report  to  the  court  on  or 
before  May  16th  1860  the  various  items  of  evidence  which  were 
Bubmitted  to  him,  and  **upon  which,  the  parties  excepting  rely 
for  sustaining  their  exceptions,"  to  be  pointed  out  by  them  in 
detail  to  the  auditor  and  classified,  which  was  done. 

The  facts  of  the  case  were  very  numerous  and  complicated, 
the  exceptions  equally  so,  and  the  testimony  presented  to  the 
auditor  and  reported  by  him  to  the  court  exceedingly  volu- 
minous. 

On  final  hearing,  the  auditor's  report  was  corrected  by  the 
court  by  reducing  the  commissions  allowed  by  the  auditor  (viz.,  8 
per  cent.)  to  the  sum  of  ^7000,  which  had  been  already  paid  to 
the  accountants,  annulling  so  much  of  the  report  as  awarded  a 
specific  sum  to  each  of  the  shareholders,  and  directing  payment 
out  of  the  entire  fund  to  the  persons  named  in  the  schedule  of 
distribution,  in  the  proportion  which  the  number  of  shares  men- 
tioned in  the  schedule  bears  to  the  whole  number  of  shares  among 
which  distribution  is  to  be  made ;  and  with  these  corrections  the 
report  was  confirmed. 

Appeals  were  then  entered  by  Messrs.  Moss,  Halsey,  and 
others,  which  were  argued  together  in  this  court  by  Edward  S, 
Lawrence  for  Mr.  Halsey,  and  Ingersoll  for  John  Moss  and  others, 
appellants,  and  by  W.  M,  Tilghmany  E.  Spencer  Miller^  and 
Edward  Wain  for  the  appellees. 

All  the  material  questions  involved  in  the  case,  and  the  facts 
on  which  they  depend,  will  be  found  in  the  opinion  of  this  court, 
which  was  delivered,  November  3d  1862,  by 

Strong,  J. — The  record  in  these  cases  is  voluminous,  and  the 
exceptions  taken  to  the  decree  of  the  court  are  nearly  ninety  in 
number.  Yet  the  real  questions  raised  are  few,  and,  though  the 
facts  are  complicated,  they  are  not  difficult  of  solution.  A  notice 
in  detail  of  the  numerous  assignments  of  error  would  answer  no 
good  purpose,  and  we  shall  therefore  do  little  more  than  express 
our  opinion  respecting  the  substantial  questions  involved. 

The  fund  for  distribution  arises  out  of  sales  of  real  estate  of 
the  North  American  Land  Company,  of  which  the  appellants 
claim  to  be  owners  jointly  with  others.  That  company  was  an 
unincorporated  joint  stock  association,  the  sole  purpose  of  which 
was  to  sell  lands  conveyed  in  trust  for  it  by  Robert  Morris,  John 
Nicholson,  and  James  Greenleaf,  and  to  distribute  the  proceeds 
of  sales  among  the  shareholders.  Each  holder  of  a  share  of 
stock  was  in  equity  a  joint  owner  with  the  other  shareholders, 
and  a  partner  as  to  creditors  of  the  company  who  were  not  joint 
owners.  The  company  was  formed  by  Morris,  Nicholson,  and 
Greenleaf,  who  established  fundamental  articles  of  association. 
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and  thereby  offered  shares  to  purchasers  upon  certain  defined 
conditions,  and  with  assured  rights.  The  present  is  a  contest 
between  those  who  represent  Morris  and  Nicholson  and  the  other 
shareholders. 

Four  principal  classes  of  questions  are  presented.  The  first  is, 
what  rights,  if  any,  were  by  the  articles  of  association  secured  to 
the  other  shareholders  as  against  Morris,  Nicholson,  and  Green- 
leaf.  The  second  relates  to  the  claims  of  Morris  and  Nicholson 
as  creditors.  The  third  question  is,  into  how  many  shares  the 
fund  for  distribution  is  to  be  divided ;  and  the  fourth  relates  to 
the  ownership  of  those  shares.     We  shall  examine  each  in  order. 

By  the  twenty-third  article  of  the  association,  Morris,  Nichol- 
son, and  Greenleaf,  who  were  then  sole  owners  of  the  lands,  and 
who  by  the  articles  were  then  offering  them  to  purchasers,  agreed 
that  the  dividend  or  dividends  on  each  share  should  not  be  less 
than  $6  per  annum,  and  they  also  covenanted  that  in  case  the 
proceeds  of  sales  should  prove  insufficient  to  pay  such  dividends, 
they  would  advance  as  much  money  as  should  be  necessary  to 
enable  the  managers  of  the  company  to  pay  6  per  cent.,  looking 
to  subsequent  sales  for  reimbursements.  They  further  agreed 
that,  as  a  security  for  performance  on  their  part,  they  would 
each  deposit  3000  shares  in  the  hands  of  the  trustees  with  a 
power  of  sale. 

The  appellants  now  contend  that  this  is  nothing  more  than  a 
personal  covenant,  not  running  ^ith  the  property  vested  in  the 
company ;  that  it  is  barred  by  the  Statute  of  Limitations,  and 
that  the  covenantors  may  now  participate  in  the  distribution  of 
the  fund  and  take  it  away  from  the  other  shareholders,  who 
bought  on  the  faith  of  the  twenty-third  article,  as  though  that 
article  had  no  existence.  This  cannot  be.  Undoubtedly  there 
was  a  covenant ;  and  even  had  there  been  no  more,  it  would  by 
no  means  be  clear  that  the  covenantors  could  escape  from  its 
obligation  now.  The  Statute  of  Limitations  has  no  possible 
applicability  to  it,  and  it  is  far  from  being  clear  that  the  circum- 
stances of  the  case  do  not  forbid  any  legal  presumption  of  pay- 
ment arising  from  lapse  of  time.  The  covenant  imposed  an 
annually  recurring  obligation,  an  obligation  as  long-lived  as  the 
association  itself.  But  however  this  may  be,  the  twenty-third 
article  was  more  than  a  personal  covenant.  It  was  a  fundamental 
regulation  for  distribution,  an  organic  law  of  the  association, 
stamped  upon  the  deed  of  settlement  bv  the  founders  them- 
selves. It  was  required  to  be  embodied  m  every  certificate  of 
stock,  and  the  right  of  each  purchaser  of  shares  to  6  per  cent, 
annual  dividends  out  of  the  sales  of  the  lands  of  the  company 
was  secured  by  the  same  instrument,  and  was  as  indestructible 
by  time  as  was  his  right  to  the  land  or  to  the  share.  Dividends 
were  but  distributions  of  the  thing  which  the  shareholders  jointly 
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owned,  for  they  were  to  be  made  out  of  the  sales,  and  it  was 
made  the  duty  of  the  managers  of  the  company  to  distribute 
annually  to  each  shareholder  at  least  $6,  a  duty  imposed  by 
Morris,  Nicholson,  and  Greenleaf  themselves,  and  which  they 
bound  themselves  to  enable  the  managers  to  perform.  By  the 
law  of  their  association,  they  said  to  the  purchaser  of  every  share, 
"in  the  distribution  you  shall  receive  the  stipulated  sum  annually, 
and  we  incorporate  the  engagement  into  the  articles  as  well  as 
into  the  evidence  of  your  title."  Under  these  very  articles  the 
appellants  claim  now,  and  their  claim  necessarily  concedes  all 
the  rights  which  the  articles  guaranteed  to  other  shareholders. 
They  cannot^hemselves  claim  under  the  articles  and  at  the  same 
time  mutilate  them  by  striking  out  the  twenty- third  section.  By 
no  acts  of  theirs  can  they  deprive  those  who  obtained  certificates 
from  them  of  the  right  to  receive  out  of  the  funds  of  the  company 
the  dividends  which  the  fundamental  articles  assured. 

Nor  is  there  any  force  in  the  argument  that  the  twenty-third 
article  of  the  association  was  avoided  by  disuse  and  non-claim  for 
a  long  period  of  years.  It  is  not  founded  in  fact.  No  dividend  has 
ever  been  made,  when  those  who  obtained  shares  from  the  founders 
of  the  association  neglected  to  claim  the  benefit  of  the  original 
rule  of  distribution.  The  neglect  of  the  managers  to  sue  on  the 
covenant  of  Morris,  Nicholson,  and  Greenleaf,  cannot  affect  the 
rights  of  the  individual  stockholders  when  distribution  comes  to 
be  made.  And  besides,  a  resolution  was  passed  by  the  managers 
on  the  4th  of  February  1808,  reciting  the  indebtedness  of  Morris 
and  Nicholson,  and  prohibiting  transfers  or  payments  of  divi- 
dends on  their  shares,  whether  held  in  their  names  or  in  trust 
for  them  by  others.  In  1807  shares  deposited,  to  secure  payment 
of  dividends  were  sold  under  an  allegation  that  the  covenantors 
were  in  default,  and  the  auditor  has  found  as  a  fact  that  it  was 
always  clearly  understood  and  intended  that  all  the  shareholders 
should  be  first  paid  their  arrears  of  dividends  at  6  per  cent,  per 
annum,  under  the  original  agreement,  before  the  shares  held  by 
or  on  behalf  of  Morris  and  Nicholson  should  receive  anything. 

We  think  it  clear,  therefore,  that  in  the  distribution  the  shares 
of  stock  held  by  Morris,  Nicholson,  and  Greenleaf  should  be 
postponed  until  the  other  shareholders  have  received  their  arrears 
of  the  guaranteed  6  per  cent,  dividends. 

The  second  class  of  questions  in  these  cases  relates  to  claims 
of  Morris  and  Nicholson  as  creditors  of  the  North  American  Land 
Association. 

It  is  claimed  that  John  Nicholson  was  a  creditor  to  the  amount 
of  $1706,  for  money  alleged  to  have  been  advanced  by  him  to 
the  company  to  enable  it  to  pay  dividends.  The  claim  is  without 
any  foundation.  The  only  evidence  submitted  that  any  such  sum 
was  ever  advanced  is  derived  from  the  books  of  the  company ; 
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and  those  books,  instead  of  exhibiting  John  Nicholson  as  a 
creditor,    show   a   very   considerable   balance    of   indebtedness 
against  him. 

Again,  it  is  claimed  that  there  is  due  from  the  company  to 
Robert  Morris,  or  to  those  who  represent  him,  the  sum  of  $7684.90, 
with  interest  from  January  1st  1801.  Here,  too,  the  evidence 
relied  on  is  found  in  the  books  of  the  company.  Morris  appears 
to  have  advanced  a  large  sum  to  enable  the  payment  of  sundry 
accounts,  and  also  for  the  payment  of  dividends.  All  was  re- 
funded to  him,  however,  except  the  sum  of  $7684.90,  a  sum  less 
than  he  had  advanced  on  the  dividend  account.  That  advance- 
ment was  of  course  made  in  compliance  with  the  obligation 
assumed  by  him  in  the  twenty-third  fundamental  article  of  the 
association.  Now  were  it  conceded  that  the  6  per  cent,  guaranty 
could  be  presumed  satisfied  after  twenty  years,  it  is  too  obvious 
to  require  argument,  that  money  advanced  in  pursuance  of  it 
cannot  be  recovered  back,  so  long  as  the  sales  of  the  lands  of  the 
company  were  insufficient  to  pay  the  stipulated  annual  dividends. 
That  they  were  insufficient  ever  after  1801  is  not  denied,  and 
consequently  this  claim  is  without  any  substantial  basis,  and  it 
would  be  worthless  even  if  the  6  per  cent,  guaranty  were  wiped 
out  byi  a  legal  presumption  of  payment.  That  can  never  undo 
what  has  been  done.  The  same  presumption  which  would  destroy 
the  liability  of  Robert  Morris,  would  annihilate  his  claim. 

The  next  question  is,  what  is  the  number  of  shares  into  which 
the  fund  is  to  be  divided  ?  According  to  the  original  plan  of 
association,  Morris,  Nicholson,  and  Greenleaf  were  to  convey  in 
trust,  for  all  who  might  become  holders  of  the  stock,  6,000,000 
of  acres  of  land.  That  body  of  land  constituted  the  property, 
and  it  was  to  be  represented  by  30,000  shares  of  stock  as  it  was 
called.  But,  in  fact,  not  quite  three-quarters  of  the  6,000,000 
of  acres  were  ever  conveyed.  The  most  valuable  part,  including 
the  lands  in  Pennsylvania,  were  never  legally  vested  in  the 
trustees  for  the  use  of  the  company.  Consequently  only  22,365 
shares  were  issued,  one-third  to  each  of  the  founders.  Of  the 
lands  unconveyed,  some  were  sold  by  Morris  and  Nicholson  and 
some  were  encumbered.  Only  a  small  part  was  ever  saved  to 
the  company,  and  to  save  that  part,  and  remove  the  encum- 
brances, the  expenditure  of  large  sums  of  money  became  neces- 
sary. As  an  equivalent  for  40,000  acres  sold  by  Morris  and 
Nicholson,  on  the  22d  of  April  1800  they  entered  into  an  agree- 
ment with  the  company  to  be  charged  20,000/.  Pennsylvania 
currency,  which  they  agreed  should  be  deducted  out  of  their 
dividends,  meaning,  of  course,  what  might  thereafter  be  divided 
to  them,  for  at  that  time  they  were  entitled  to  no  past  dividends. 
A  claim  to  any  portion  of  the  unissued  shares  while  these  sums 
remain  unpaid,  with  the  interest  upon  them,  has  no  foundation 
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in  equity.  Without  entering  into  this  subject  at  length,  we  con- 
tent ourselves  with  remarking  that  the  views  expressed  by  the 
auditor  upon  this  part  of  the  case  meet  our  entire  approval.  At 
best,  the  claim  of  the  appellants  is  but  a  shadowy  equity,  and  is 
not  to  be  enforced  against  the  other  shareholders  until  complete 
equity  has  been  done  to  them.  We  hold,  therefore,  that  only 
the  number  of  shares  at  first  issued,  namely,  22,365,  are  to  be 
regarded  in  the  distribution. 

Of  these  original  shares  Morris,  Nicholson,  and  Greenleaf  de- 
posited with  the  trustees  for  the  company,  in  compliance  with  the 
twenty-third  article  of  association,  7455,  with  a  power  of  sale,  to 
secure  the  annual  payment  to  the  shareholders  of  at  least  a  6  per 
cent,  dividend.  They  were  subsequently  sold  and  purchased  for  the 
benefit  of  the  company.  If  that  sale  was  valid  under  the  power, 
these  shares  are  virtually  extinguished.  We  think  it  was  a  valid 
sale.  At  least,  claiming  as  the  appellants  do  under  it,  it  is  not 
for  them  now  to  impeach  its  validity.  The  auditor  has  also 
found  that  800  of  the  remaining  shares  have  been  released  to 
the  company.  This  leaves  the  number  of  shares  actually  in 
existence,  either  in  law  or  in  equity,  and  entitled  to  participate 
in  the  distribution,  14,110.  Of  these,  however,  215  stand  in  the 
names  of  Robert  Morris  and  John  Nicholson,  and  the  dividends 
to  which  they  are  entitled  are  much  more  than  balanced  by  the 
large  indebtedness  of  the  holders. 

We  agree,  therefore,  with  the  auditor,  that  the  number  of 
shares  upon  which  a  dividend  can  be  claimed  is  13,895 ;  and  of 
these  even,  541  stand  in  the  name  of  James  Greenleaf.  If,  as 
we  have  seen,  the  6  per  cent,  guaranty  is  to  be  satisfied  before 
he  could  participate  in  the  distribution,  these  shares  should  have 
been  excluded.  But  the  only  appeals  are  in  right  of  Morris  and 
Nicholson,  and  to  them  the  exclusion  of  Greenleaf 's  representa- 
tives would  avail  nothing.  It  is  not  for  their  interest  as  joint 
owners  that  the  money  should  be  appropriated  to  the  satisfaction 
of  the  6  per  cent,  guaranty.  The  only  persons  who  might  com- 
plain are  silent. 

The  next  questions  in  order  relate  to  the  ownership  of  these 
13,895  shares.  On  the  books  of  the  company  they  stand  in  the 
names  of  numerous  persons  to  whom  certificates  have  been  issued 
as  shareholders.  As  among  themselves  the  holders  may  be  con- 
sidered legal  owners.  Under  the  articles  of  association,  the 
shares  were  transferable  only  at  the  office  of  the  company  on  the 
surrender  of  the  certificates,  and  new  ones  were  required  to  be 
issued  to  the  transferee.  The  articles  also  required  that  a  record 
should  be  kept  of  all  transfers,  thus  making  the  certificates  and 
the  books  of  the  company  the  primary  evidence  of  ownership. 
Very  rightly,  therefore,  did   the   auditor  distribute   the   fund 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  88 

[Moss's  Appeal. — Halsey's  Appeal.] 

among  those  who  by  the  books  and  the  certificates  appear  to  be* 
the  legal  o\f  ners  of  the  shares. 

The  appellants  insist  that  many  of  the  holders  of  the  slVres 
obtained  them  from  Morris  and  Nicholson  merely  to  sell  as 
agents,  and  that  in  equity  the  ownership  remained  unchanged 
by  the  transfers.  It  may  be  so.  The  evidence  tends  strongly 
to  prove  that  such  is  the  fact.  But  the  present  holders  are 
something  more  than  mere  agents.  The  legal  ownership  was 
given  to  them.  If,  as  seems  probable,  it  was  only  to  enable 
them  to  sell  for  the  benefit  of  Morris  and  Nicholson,  they  hold 
as  trustees.  And  those  trusts  are  entirely  distinct  from  this 
which  is  now  in  process  of  settlement.  To  attempt  to  enforce 
them  now  would  result  in  much  confusion,  and  might  work  great 
injustice.  Many  of  the  parties  are  abroad,  and  have  no  actual 
notice  of  this  distribution.  Even  though  but  trustees,  they  may 
have  a  claim  on  the  shares  for  expenses  incurred,  or  advances 
made.  No  injustice  is  done  by  awarding  the  fund  to  the  legal 
owners,  and  such  is  the  course  which  in  similar  cases  has 
generally  been  adopted.  The  appellants  may  then  call  upon 
their  trustees  to  account  to  them,  if  they  can  show  that  any  trust 
or  agency  exists. 

The  most  important  question  in  this  branch  of  the  case  relates 
to  what  is  called  the  381  trust.  The  appellants  claim  that  6119 
shares  which  stand  in  the  name  of  that  trust,  in  reality  belong 
to  them  in  equal  proportions,  and  they  rest  their  title  upon 
articles  of  agreement  made  on  the  28th  day  of  May  1796,  be- 
tween Green  leaf  of  the  one  part,  and  Morris  and  Nicholson  of 
the  other.  By  these  articles  it  was  agreed  that  Greenleaf  should 
sell  to  Morris  and  Nicholson  his  whole  interest  in  the  North 
American  Land  Company,  consisting  of  10,000  shares,  for  the 
sum  of  $1,150,000,  pavable  one  half  in  drafts  of  Morris  on 
Nicholson  accepted  by  him,  and  the  other  half  in  drafts  drawn 
by  Nicholson  on  Morris,  and  accepted.  The  drafts  were  made 
payable  one,  two,  three,  and  four  years  from  date.  The  articles 
stipulated  that  the  stock  agreed  to  be  sold  should  not  be  trans- 
ferred, but  should  be  retained  by  Greenleaf  until  the  drafts 
should  mature  and  be  paid,  with  a  proviso  that  on  the  payment 
of  a  part  a  proportional  part  of  the  stock  should  be  transferred. 
By  the  agreement  also,  Morris  and  Nicholson  covenanted  to 
indemnify  Greenleaf,  and  keep  him  harmless  from  any  claim  or 
responsibility  for  interest  or  dividends  on  shares  of  the  land 
company,  to  which  he  had  made  himself  liable  by  the  original 
plan  of  association. 

It  is  now  contended  that  the  6119  shares  are  a  part  of  what 
Greenleaf  undertook  to  sell.  Were  it  important  to  the  question 
under  consideration,  it  might  be  doubted  whether  the  whole  of 
these  shares  could  have  been  within  the  provision  of  the  contract, 
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What  was  agreed  to  be  sold  was  Greenleaf  *s  whole  interest,  and 
that  was  defined  to  be  10,000  shares.  The  parties  evidently 
referred  to  Greenleaf  *8  whole  original  interest,  which  was  10,000 
shares,  and  which  the  contract  stipulated  was  to  be  paid  for  as 
so  many  shares.  This  construction  is  strengthened  by  the  fact . 
that  the  articles  required  Greenleaf  to  obtain  retransfers  to 
himself  of  such  part  of  the  10,000  shares  as  did  not  then  stand 
in  his  name.  Of  these  10,000  shares  agreed  to  be  sold,  2545 
were  unissued,  because  Morris  and  Nicholson  had  not  conveyed 
all  the  lands,  and  2485  were  deposited  as  a  security  for  dividends. 
There  remained,  then,  but  4970  shares  instead  of  6119,  to  make 
up  the  entire  number  agreed  to  be  sold.  It  is  not  important, 
however,  to  dwell  upon  this. 

The  articles  of  May  28th  1796  did  not  amount  to  a  transfer 
of  the  legal  title  to  the  shares.  At  most  they  constituted  but 
an  executory  agreement,  and  the  appellants  are  now  in  effect 
asking  a  decree  for  its  specific  execution.  Sixty  years  have 
elapsed  since  the  contract  was  made.  It  would  be  too  late  to 
offer  to  do  equity  now,  and  ask  the  court  to  interfere.  Yet  had 
the  acceptances  given  for  the  purchase-money  been  paid  in  due 
time,  no  doubt  equity  would  regard  the  transfers  as  having  been 
made,  and  treat  Morris  and  Nicholson  as  the  owners  of  the 
stock.  Nor  would  their  rights  be  at  all  affected  by  the  assign- 
ment which  Greenleaf  made  to  George  Simpson  in  trust  for 
the  holders  of  the  acceptances,  which  is  called  the  881  trust. 
The  assignee  merely  succeeded  to  the  position  of  Greenleaf.  He 
held  the  stock  as  Greenleaf  had  held  it,  only  for  the  protection 
of  the  holders  of  the  acceptances  given  for  the  purchase-money. 
He  held  it  with  notice  of  the  rights  of  Morris  and  Nicholson, 
and. he  and  his  successors  would  have  been  bound  to  execute 
transfers  when  the  acceptances  were  paid.  Greenleaf  could 
create  no  trust  in  the  property  which  would  last  longer  than  the 
interest  which  he  himself  possessed.  And  Mr.  Dundas,  who  it 
is  claimed  succeeded  George  Simpson  in  the  381  trust,  is  in  no 
better  position  than  Greenleaf  would  be  in  had  he  never  made 
the-  assignment.  We  do  not  quite  agree  with  the  auditor  that 
the  legal  holders  of  these  shares  gain  anything  against  Morris 
and  Nicholson  by  an  adverse  holding  for  more  than  fifty  years. 
Their  holding  never  was  adverse.  It  commenced  with  a  recog- 
nition of  the  rights  acquired  under  the  agreement  of  May  28th 
1796,  and  nothing  has  since  occurred  to  change  its  character. 
Nor  can  Morris  and  Nicholson  be  said,  in  any  important  sense, 
to  claim  under  the  381  trust.  Certainly  not  so  as  to  compel  the 
concession  to  the  holders  of  the  drafts  of  any  greater  rights 
than  they  would  have  held  if  the  assignment  to  Simpson  had 
never  been  made.     The  trust  was  not  of  their  creation. 

We  repeat,  then,  that  Mr.  Dundas  has  precisely  the  same 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  86 

[Moss's  Appeal. — Halsey's  Appeal.] 

right  to  hold  the  6119  shares,  legally  vested  in  the  881  trust, 
that  Greenleaf  would  have,  had  he  retained  them,  and  were  he 
still  living,  and  no  more.  Then  how  would  stand  the  case  be- 
tween Morris  and  Nicholson  and  Greenleaf?  As  already  said, 
the  agreement  of  the  latter  to  transfer  the  stock  was  executory. 
The  only  equitable  right  which  Morris  and  Nicholson  could  have 
to  demand  the  stock  must  have  arisen  out  of  payment.  Nothing 
less  could  ever  have  entitled  them  to  specific  performance.  In 
fact  they  never  did  pay.  It  is  not  pretended  that  they  did, 
unless  indirectly  through  what  is  called  the  aggregate  fund  deed. 
And  after  a  careful  investigation  we  have  been  unable  to  dis- 
cover any  evidence  that  the  drafts  were  ever  actually  paid,  or  in 
any  manner  satisfied ;  but  if  they  were,  the  efl^ect  would  be  to 
entitle  that  trust  to  the  stock  as  against  the  381  trust,  and  on 
its  settlement  Morris  and  Nicholson  could  assert  their  rights. 
For  the  present,  however,  it  is  sufficient  to  say  that  the  evidence 
of  actual  payment  of  the  acceptances  utterly  fails. 

It  has  been  argued  that  recovery  on  the  acceptances  is  barred 
by  the  Statute  of  Limitations ;  that  they  are  therefore  to  be 
considered  as  paid  in  law,  and  hence  that  Greenleaf,  or  whoever 
may  stand  in  his  place,  ceased  to  have  any  right  to  retain  the 
stock,  which  it  is  said  was  pledged  to  secure  them.  To  this  it 
may  be  answered :  First,  that  the  want  of  equity  in  Greenleaf 
or  the  legal  holder  is  not  the  material  question.  It  is  Morris 
and  Nicholson  who  ask  the  court's  interposition,  and  they  must 
show  an  equity  in  themselves.  Secondly,  this  is  not  the  case  of  a 
pledge.  It  may  be  that  if  a  thing  be  pledged  to  secure  the 
payment  of  a  debt,  the  pledgor  may  recover  it  from  the  pledgee 
after  the  debt  has  been  barred  by  the  Statute  of  Limitations,  or 
presumed  to  be  paid  from  lapse  of  time.  There  are  some  autho- 
rities to  that  efl^ect.  But  the  agreement  between  Greenleaf  and 
Morris  And  Nicholson  is  in  no  just  sense  a  pledge.  It  is  neither 
more  nor  less  than  an  executory  contract  to  sell,  called  so  by  the 
parties,  and  incapable  of  any  other  construction.  Now  are  there 
any  cases  to  be  found  in  which  a  chancellor  was  moved  to  decree 
specific  performance  in  favour  of  a  covenantee,  where  he  had 
not  complied  with  his  engagements,  but  had  remained  quiescent 
until  he  had  been  discharged  by  lapse  of  time  ?  Was  ever  such 
a  foundation  for  an  equity  successfully  set  up  ?  No  such  autho- 
rity has  been  shown  to  us,  and  I  know  of  none.  I  cannot  see 
what  equity  such  a  covenantee  can  have.  An  equity  in  a  party 
which  grows  out  of  his  own  default  or  laches  is  certainly  a  rarity. 

And  were  it  conceded,  what  would  it  avail  Morris  and  Nichol- 
son? The  entire  dividend  on  the  6119  shares  would  be  absorbed 
in  the  debts  due  by  them  to  the  company,  and  in  the  claims  of 
the  other  shareholders  under  the  6  per  cent,  guaranty,  and  still 
these  debts  and  claims  would  be  far  from  satisfied.    In  no  aspect 
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of  the  cases,  therefore,  can  a  dividend  upon  these  shares  be 
made  to  the  appellants. 

There  remains  but  one  other  exception  to  the  decree  of  the 
court  below.  It  is  said  there  was  error  in  the  allowance  of 
counsel  fees.  They  were  not  awarded  for  professional  services 
rendered  to  the  accountant  as  distributee,  but  for  services  in  the 
execution  of  the  trust ;  for  services  in  which  all  the  shareholders 
had  an  equal  interest.  The  allowance  was  therefore  right.  And 
besides,  all  parties  assented  that  the  auditor  should  make  the 
allowance.  It  is  not  for  a  shareholder  now  to  object,  especially 
for  one  who  cannot  participate  in  the  distribution. 

We  have  thus  briefly  but  suflSciently  reviewed  all  the  excep- 
tions taken  to  the  decree  of  the  court  below.  None  of  them  are 
sustained.  It  may  be  that  in  the  distribution  Greenleaf 's  estate 
has  obtained  an  undue  advantage,  but  if  so,  those  who  have  been 
injured  by  it  do  not  complain,  and  the  appellants,  under  no 
admissible  mode  of  marshalling  the  fund,  could  obtain  any  por- 
tion of  the  money. 

The  decree  of  the  Court  of  Common  Pleas  is  affirmed* 
with  costs. 

Woodward,  J.,  dissented  from  so  much  of  the  above  opinion 
as  admits  Greenleaf  *s  estate  to  any  share  of  the  distribution ; 
considering  that  it  should  have  been  excluded  on  the  same  prin- 
ciple as  the  estates  of  Morris  and  Nicholson ;  and  that  the  repre- 
sentatives of  these  estates  were  entitled  to  object  to  the  admission 
of  Greenleaf 's  estate. 
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MIDDLE  DISTRICT— HARRISBURG  1862. 


Kice  versus  Shuman. 

Effect  of  Repudiation  of  Partnership  Contract  by  Partner, 

Where  one  permits  another  to  buy  stock  on  their  joint  account  in  anticipa- 
tion of  forming  a  partnership,  and  immediately  afterwards  repudiates  the 
agreement  to  become  a  partner,  he  is  not  entitled  to  any  of  the  property 
bought,  nor  are  his  indiyidual  creditors. 

Error  to  the  Common  Pleas  of  Perry  county. 

This  was  an  issue  under  the  Sheriff's  Interpleader  Act,  in 
which  Samuel  Shuman  was  plaintiff  and  William  Rice  defendant, 
to  try  the  right  of  property  to  one  hundred  and  ninety-nine  and 
a  half  sides  of  leather,  which  were  taken  in  execution  by  the 
sheriff  at  the  suit  of  Prichett,  Baugh  &  Co.,  for  the  use  of  Wil- 
liam Rice,  as  the  property  of  Jacob  Bixler  and  Joseph  D. 
Simonton,  late  partners  trading  as  Bixler  &  Simonton. 

The  facts  of  the  case  were  these : — By  articles  of  agreement 
dated  29th  October  1859,  and  deed  dated  25th  April  1860, 
Samuel  Shuman  sold  and  conveyed  to  Jacob  Bixler  a  tannery, 
for  52500 ;  §1000  to  be  paid  on  Ist  of  April  1860,  and  ?750  on 
the  1st  days  of  April  1861  and  1862.  Notes  were  given  for 
these  last  two  payments. 

(87) 
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Bixler  took  possession  of  the  property,  and  carried  on  the 
business  of  tanning  in  his  own  name  up  to  about  the  1st  of  Feb- 
ruary 1861,  when  he  took  in  Isaac  Long  as  a  partner.  On  the 
12th  of  February  1861  the  firm  of  Bixler  &  Long  bought  one 
hundred  Caraccas  hides  on  six  months*  credit,  amounting  to 
^591.70,  and  a  few  days  after,  Long,  by  mutual  consent,  with- 
drew from  the  firm. 

On  the  20th  of  February  1861  an  agreement  of  copartnership 
was  entered  into  between  Joseph  1).  Simonton  and  Jacob  Bixler, 
by  which  it  was  agreed  that  Simonton  should  pay  $1250  for  one- 
half  of  the  tannery,  and  pay  the  foreman,  Michael  Gaylor,  $250 
for  one  year's  wages ;  each  to  bear  half  of  the  expenses,  and  receive 
half  of  the  profits,  arising  from  a  partnership  in  the  business  of 
tanning  leather,  to  be  carried  on  in  said  tannery. 

The  agreement  stipulated  that  the  partnership  had  commenced 
on  the  1st  day  of  December  1860,  but  no  time  was  fixed  for  the 
payment  of  the  $1250,  or  for  the  conveyance  of  the  title. 

By  consent  of  the  partners  this  agreement  was  presented  to 
Prichett,  Baugh  &  Co.,  of  Philadelphia,  by  Jacob  Bixler,  and  on 
the  18th  of  March  1861  a  purchase  was  made  in  the  name  and 
on  the  credit  of  said  firm  of  Bixler  &  Simonton,  of  one  hundred 
Caraccas  hides,  at  six  months'  credit,  for  $505. 

These  hides  were  worked  in  the  vats  about  the  last  of  March 
or  first  of  April  1861,  the  hides  bought  in  the  name  of  Bixler  & 
Long  having  been  worked  in  about  a  month  previous. 

At  this  stage  of  the  proceedings,  Simonton  refused  further 
compliance  with  the  terms  of  the  agreement ;  and,  on  the  17th 
of  April  1861,  published  in  a  public  newspaper,  printed  in  the 
county,  the  following  notice : — 

"  All  persons  are  hereby  notified  not  to  trust,  or  give  credit, 
or  in  any  way  deal  with  Jacob  Bixler  (son  of  Joseph  Bixler,  de- 
ceased), on  the  strength  or  belief  that  I  am  in  partnership  with 
him  in  the  tanning  or  any  other  business,  as  I  am  not  now,  nor 
do  I  consider  that  I  ever  have  been,  a  partner  of  his." 

The  stock  in  the  yard  remained  in  the  possession  of  Bixler, 
Gaylor  working,  as  he  testified,  for  Bixler  &  Simonton,  until  the 
19th  day  of  July  1861,  when  Bixler  sold  all  the  leather  and 
stock  in  the  tannery  to  Samuel  Shuman,  in  payment  of  his  own 
debts. 

Soon  after  this  sale,  Bixler  and  Shuman  called  on  Gaylor,  the 
foreman,  and  informed  him  of  the  sale  to  Shuman,  and  that  he 
would  have  to  make  a  bargain  with  Shuman.  Gaylor  then 
agreed  with  Shuman  to  tan. out  the  stock  under  him,  and  con- 
tinued on  in  the  tannery,  as  the  foreman  of  Shuman,  and  tanned 
out  the  hides  bought  in  the  name  of  Bixler  &  Long,  and  those 
bought  in  the  name  of  Bixler  &  Simonton.  At  the  time  the 
sherifi*  made  the  levy  (November  18th  1861),  there  were  in  the 
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yard  one  hundred  and  ninety-nine  and  a  half  sides  of  the 
leather. 

Subsequently,  Shuman  notified  the  sheriff  that  he  claimed  the 
leather  under  the  sale  from  Bixler;  the  sheriff  presented  his 
petition  to  the  court,  and  the  issue  was  formed,  as  above  stated. 

On  the  trial  the  plaintiff  requested  the  court  to  instruct  the 
jury,—  ^ 

1.  If  the  jury  believe  that  Simonton  was  induced  to  go  into 
the  articles  of  copartnership  in  evidence  with  Bixler,  and  into 
the  purchase  of  the  one  hundred  hides  from  Prichett  &  Baugh, 
by  the  false  representations  of  Bixler,  the  publication  of  the 
notice  cautioning  persons  not  to  trust  or  deal  with  Jacob  Bixler 
as  the  partner  of  the  said  Joseph  D.  Simonton,  and  the  refusal 
of  said  Simonton  to  do  any  further  act  in  compliance  with  the 
articles  of  copartnership,  worked  but  a  dissolution  of  said  part- 
nership, and  did  not  operate  as  a  relinquishment  of,  or  work  a 
forfeiture  of,  Simonton's  rights  to  have  the  hides  so  purchased 
applied  to  the  payment  of  said  firm  debt,  and  have  the  residuCi 
if  any,  divided  between  them. 

2.  That  the  defendant  here  is  the  partnership  creditor  of 
Bixler  &  Simonton,  and  has  levied  on  leather  that  his  assignor 
(Prichett  &  Baugh)  sold  to  these  partners.  So  far  as  the  levy  on 
the  execution  is  on  the  hides  bought  of  Prichett  &  Baugh,  he 
(the  execution-creditor)  has  a  right  to  hold  it,  unless  it  was  sold 
and  delivered  to  some  one  else,  bond  fide^  before  that,  in  the 
ordinary  course  of  partnership  business,  or  in  payment  of  part- 
nership debts.  If  Mr.  Bixler  disposed  of  it  to  Mr.  Shuman,  in 
payment  of  his  own  private  debt,  the  sale  to  Shuman  was  illegal 
and  void  so  far  as  Prichett  &  Baugh  (or  their  assignee  William 
Kice)  is  concerned,  although  Mr.  Simonton  did  publish  the  notice 
in  the  public  newspaper  given  in  evidence,  and  permitted  the 
hides  to  remain  in  the  possession  of  Bixler.  Prichett  &  Baugh, 
and  their  assignee  William  Rice,  are  not  affected  by  the  negli- 
gence, mistake,  or  misconduct  of  either  partner,  so  long  as  they 
can  reach  partnership  property  that  has  not  been  properly  dis- 
posed of  for  partnership  purposes,  or  in  the  usual  course  of  part- 
nership business.  And  further,  that  Shuman  can  claim  no  equity 
by  reason  of  the  published  disavowal  of  the  partnership  by 
Simonton,  inasmuch  as  he  has  not  proved  that  he  ever  saw  it 
before  he  purchased  from  Bixler. 

3.  That  if  Samuel  Shuman  or  Bixler  or  Gaylor,  or  either  of 
their  agents,  or  any  other  person  by  the  direction  or  sufferance 
of  the  said  Shuman  or  Bixler,  permitted  or  caused  the  leather  or 
hides  belonging  to  the  firm  of  Bixler  &  Long,  or  of  Bixler,  to 
become  mixed  with  those  of  Bixler  &  Simonton,  in  such  a  manner 
as  to  render  it  impossible  to  discriminate  one  from  the  other, 
then  all  the  leather  so  mixed  would  belong  to  Bixler  &  Simonton, 
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and  the  sheriff's  levy  on  the  same,  as  Bixler  4;  Simon  ton's  pro- 
perty, was  good. 

4.  That  on  the  publication  of  the  notice  and  the  personal  notice 
to  Jacob  Bixler,  that  said  Simonton  would  no  longer  continue 
the  business  of  tanning  with  him  as  a  partner,  it  became  the 
primary  duty  of  Jacob  Bixler,  if  he  retained  the  possession  of 
said  hides,  to  apply  them  to  the  payment  of  said  partnership 
debt,  and  if  in  violation  of  said  duty  he  sold  them  to  the  plaintiff, 
Samuel  Shuman,  to  pay,  or  in  trust  for  the  payment  of,  his  own 
individual  debts,  such  sale  would  be  void  by  reason  of  its  being 
a  fraud  on  the  rights  of  Simonton,  and  the  purchaser  would  take 
no  title  to  the  hides  or  the  leather,  and  that,  although  Samuel 
Shuman  had  no  knowledge  of  the  partnership,  or  of  its  debts,  or 
of  the  leather  or  hides  being  partnership  property. 

The  court  below  (Graham,  P.  J.)  answered  these  points  aa 
follows : — 

"  1.  The  question  is,  was  Simonton  a  partner  of  Bixler  ?  The 
notice  referred  to  is  evidence,  with  the  other  evidence  in  the  case, 
relied  upon  by  plaintiff,  tending  to  prove  that  Simonton  was  not 
a  partner,  and  repudiated  the  agreement  as  of  no  binding  validity. 
If  he  was  not  Bixler's  partner,  then  a  sale  of  the  stock  in  the 
tannery  by  Bixler  to  Shuman  would  vest  the  ownership  in  the 
purchaser,  and  creditors  cannot  claim  an  equity  by  reason  of  a 
partnership,  if  such  partnership  had  no  existence. 

"  2.  We  answer  this  point  in  the  affirmative,  if  there  was  a 
partnership  between  Bixler  &  Simonton  in  carrying  on  the  busi- 
ness of  tanning.  If  there  was  no  partnership,  but  only  an  agree- 
ment of  partnership,  which  was  never  carried  into  effect,  then 
this  point  has  no  application  to  the  facts  of  this  case.  The  notice 
given  by  Simonton  is  evidence  to  show  that  he  denied  the  part- 
nership, and  this  whether  the  notice  was  read  by  Shuman  or  not, 
and  this  is  the  very  purpose  for  which  it  is  offered. 

"  3.  If  under  the  evidence  of  Gaylor  you  should  be  of  opinion 
that  only  one- half  of  one  hundred  and  ninety-nine  and  a  half 
sides  levied  on  were  made  from  the  hides  bought  on  the  credit  of 
Bixler  &  Simonton,  then  the  levy  might  have  been  made  on  the 
one- half  of  the  one  hundred  and  ninety-nine  and  a  half  hides,  and 
the  plaintiff  in  this  issue  may  be  entitled  to  but  one-half  of  the 
property  levied,  and  you  may  so  find,  if  you  find  that  there  was 
a  partnership  in  carrying  on  the  business  between  Bixler  & 
Simonton.  If  there  was  no  such  partnership,  then  the  defence 
fails,  and  you  should  find  generally  for  the  plaintiff. 

"  4.  If  Bixler  &  Simonton  were  partners  in  the  tanning  busi- 
ness, then  Bixler  could  not  legally  appropriate  the  partnership 
property  to  his  own  debts ;  and  in  this  aspect  of  the  case  Shuman 
would  not  acquire,  by  his  purchase  from  Bixler,  the  title  to  part- 
nership property  purchased  by  him.'* 
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And  charged  also  as  follows : — 

["  It  does  not  appear  from  the  evidence  that  Simonton  ever 
di(I  any  act  in  pursuance  of  the  agreement  of  partnership  after  it 
was.  signed  by  him,  except  that  it  was  taken  to  Philadelphia, 
with  his  consent,  and  one  hundred  hides  purchased  by  Bixler  on 
the  credit  of  Bixler  &  Simonton.  These  hides  went  into  the 
hands  of  Bixler  at  the  tannery,  who  continued  in  the  exclusive 
possession,  management,  and  control  of  the  tannery,  and  con- 
ducting the  business  without  any  interference  on  the  part  of 
Simonton,  or  attempt  to  carry  out  the  agreement  of  partnership. 
On  the  contrary,  he  repudiated  the  agreement],  alleged,  as  we 
infer  from  the  evidence,  that  he  was  induced  to  enter  into  the 
agreement  by  the  false  representations  of  Mr.  Bixler  as  to  the 
profits  of  the  business,  and  refused  to  take  a  deed  from  Bixler 
for  one-half  of  the  real  estate  in  pursuance  of  the  agreement  of 
partnership,  and  on  the  17th  of  April  published  the  notice  in  a 
newspaper  of  this  county,  which  was  given  in  evidence. 

"  In  this  notice  you  will  observe  Mr.  Simonton  states  that  he 
was  not  then,  or  considered  that  he  ever  had  been,  a  partner  of 
Bixler  in  the  tanning  business. 

*'  The  hides  were  obtained,  as  we  have  stated,  and  these  hides 
were  worked  in  by  Bixler,  who  continued  to  conduct  the  tannery 
to  the  19th  of  July  1861,  when  he  sold  out  his  entire  stock  of 
hides  and  bark  to  Samuel  Shuman,  the  plaintiff,  in  payment  of  a 
debt  to  Mr.  Shuman,  which  he  owed  him,  for  the  purchase  of  the 
tannery  and  stock  bought  from  Shuman  of  about  J1800,  and  a 
liability  of  Shuman  as  bail  of  Bixler  to  Eirkpatrick  &  Son  for 
over  $1500. 

"In  pursuance  of  this  purchase,  Shuman  took  possession,  had 
the  stock  tanned  out,  and,  when  at  the  tannery  ready  for  market, 
the  sheriff  levied  on  one  hundred  and  ninety-nine  and  a  half  sides 
sole  leather,  on  a  ji,  fa,  issued  on  a  judgment  obtained  against 
Bixler  &  Simonton  by  Prichett  &  Baugh,  and  assigned  to  Wil- 
liam Rice.  This  judgment  was  obtained  by  Prichett  &  Baugh 
for  the  one  hundred  hides  purchased  on  the  credit  of  Bixler  & 
Simonton,  as  before  stated. 

"  The  levy  was  made  on  the  18th  of  November  1861,  and  the 
evidence  of  Michael  Gaylor,  who  worked  out  the  stock  for  Shu- 
man, is,  that  one-half  of  the  leather  levied  by  the  sheriff  was 
tanned  from  the  hides  purchased  on  the  credit  of  Bixler  & 
Simonton. 

"  The  position  of  the  defendant  is,  that  the  hides  purchased  on 
the  credit  of  Bixler  &  Simonton  as  partners  must  be  first  applied 
to  the  payment  of  debt  contracted  by  the  purchase,  and  that 
Bixler  could  not  apply  it  to  the  pavment  of  his  individual  debt. 
[On  the  contrary,  plaintiff  contends  that  the  equity  of  partner- 
ship creditors  must  be  worked  out  through  the  equity  of  the 
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partners ;  that  if  Simonton  denied  and  repudiated  and  disavowed 
the  partnership,  he  cannot  claim  the  equity  of  a  partner,  and  the 
creditor's  equity  falls  with  that  of  the  partner — that  he  cannot 
blow  hot  and  cold,  allege  the  agreement  is  of  no  validity  and  re- 
fuse to  comply  with  its  provisions,  deny  that  he  was  a  partner 
and  at  the  same  time  claim  the  equity  of  a  partner  in  appro- 
priating the  property  in  the  hands  of  Mr.  Bixler.] 

*'  And  this  we  instruct  you  is  the  law.  If  you  believe  that 
Simonton  repudiated  the  agreement  as  of  no  validity,  refused  to 
go  on  under  it  as  a  partner,  and  denied  that  he  ever  was  a  part- 
ner of  Bixler,  and  that  Shuman  honestly  purchased  the  stock 
from  Bixler  at  a  fair  price,  in  payment  of  a  debt  due  him  and  a 
liability  incurred  as  the  bail  of  Bixler,  then  the  plaintiff  would 
have  the  better  title  and  ought  to  recover." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
the  plaintiff.  Whereupon  the  case  was  removed  into  this  court, 
where  the  answers  given  by  the  court  below  to  defendant's  1st, 
2d,  and  3d  points,  and  in  charging  as  is  printed  above  in  brackets, 
were  assigned  for  error. 

Milana  ^  Miller^  for  plaintiff  in  error,  cited  and  relied  in  their 
argument  on  Gilbert  v.  Hoffman,  2  Watts  66 ;  Foulke  v.  McFar- 
lane,  1  W.  &  S.  297 ;  Pendleton  v.  Richey,  8  Casey  58 ;  Story  on 
Part.,  §  86 ;  Owen  v.  Van  Uster,  1  Eng.  Law  &  Eq.  Rep.  896 ; 
3  Bl.  Com.  308 ;  Water's  Appeal,  11  Casey  527 ;  Patterson  v. 
Lyttle,  1  Jones  56 ;  McDowell  v.  Rissell,  1  Wright  169. 

Sponsler  ^  Junkin,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  May  I6th  1862,  by 
LowRiE,  C.  J. — It  seems  to  us  that  this  case  was  very  pro- 
perly treated  in  the  Common  Pleas.  The  agreement  between 
Bixler  and  Simonton  is  on  its  face  merely  an  executory  one,  and 
it  was  never  executed.  The  only  act  done  by  Simonton  in  pur- 
suance of  it  was  to  allow  Bixler  to  buy  one  hundred  hides  in 
their  joint  names,  and  immediately  afterwards  he  repudiated  the 
contract  to  become  a  partner.  What,  then,  becomes  of  those 
hides  thus  bought  ?  That  is  the  whole  question.  Bixler  and  his 
vendee,  Shuman,  tanned  them  with  Bixler's  other  hides,  and, 
when  they  were  ready  for  the  market,  a  creditor  claims  that 
Simonton  is  an  owner  of  them.  Can  Simonton  maintain  this 
position  ?     For,  if  he  cannot,  his  creditors  cannot. 

How  can  he  ?  In  anticipation  of  the  execution  of  the  part- 
nership, he  advanced  his  credit  to  enable  Bixler  to  buy  hides  for 
the  intended  partnership.  But  that  did  not  make  him  a  partner 
any  more  than  if  he  had  advanced  money.  It  certainly  increased 
the  measure  of  redress  to  which  he  would  have  been  entitled  if 
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Bixler  had  violated  the  executory  agreement,  but  it  vested  no 
title  in  him  to  any  of  the  property ;  that  could  be  done  only  by 
the  completed  fact  of  partnership.  The  hides  were  bought  for 
that  tannery,  and  never  intended  to  be  joint  property  unless  both 
should  become  partners  in  the  tannery.  Simonton  rejected  the 
partnership,  and  therefore  had  no  title  to  the  hides  bought  for  it. 
It  would  be  strange  if  he  should  own  half  the  leather  made  from 
them  without  his  being  a  partner. 

Judgment  affirmed. 


Newcomer's  Appeal. 

Pou>er  of  Orphan^  Court  to  cancel  Bond  of  Guardian. 

1.  The  Orphans*  Court,  after  having  taken  a  bond  with  sureties  from  the 
guardian  of  an  infant,  has  no  power  to  direct  the  bond  to  be  given  up  or 
cancelled  while  the  guardianship  remains,  and  its  duties  are  unperformed. 

2.  Where  the  bond  of  a  guardian  had  been  improperly  markea  **  cancelled," 
it  was  not  error  in  the  Orphans'  Court  to  order  that  the  word  "  cancelled'*  be 
stricken  off. 

Appeal  from  the  Orphans*  Court  of  Franklin  county. 

This  was  an  appeal  by  Mary  Newcomer,  executrix  of  Martin 
Newcomer,  deceased,  from  the  decree  of  the  Orphans*  Court  in 
the  matter  of  the  petition  of  J.  R.  Tankersly  to  have  the  can- 
cellation on  a  bond  given  in  the  Orphans*  Court,  by  H.  Easton 
and  M.  Newcomer,  stricken  off. 

The  case  was  this : — H.  Easton  was  appointed  guardian  of 
Martha  A.  Shrader  (afterwards  wife  of  the  petitioner  Tankersly), 
and  gave  bond  on  the  4th  of  June  1850,  in  J1200,  with  Martin 
Newcomer  as  security.  Across  the  face  of  the  bond,  by  some 
person  or  persons  unknown,  the  following  words  were  written : 
"  Cancelled  by  order  of  the  court,  and  new  bond  given.**  No 
petition  or  other  record  was  foijnd  authorizing  the  clerk  to  make 
the  entry;  nor  did  it  appear  by  the  records  that  any  petition  had 
been  presented  by  either  the  guardian  or  the  security  for  the 
cancellation  of  the  bond,  or  the  substitution  of  the  new  one. 

Subsequently  an  action  was  brought  in  the  Common  Pleas  of 
the  county  upon  the  bond,  in  which  the  petitioner  and  his  wife 
were  plaintiffs,  and  Easton  and  Newcomer  defendants,  in  which 
the  cancellation  marked  on  the  bond,  and  the  substitution  of  the 
ne^  onfe  of  the  guardian,  with  one  McGrath  as  security,  was 
pleaded  as  a  defence.  By  an  account  filed  by  the  guardian, 
confirmed  8th  November  1854,  it  appeared  that  the  balance  in 
the  hands  of  the  guardian  due  the  ward  was  J606.50.  These 
facts  were  set  forth  in  a  petition  presented  to  the  Orphans*  Court 
October  7th  1860,  by  Mr.  Tankersly. 
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The  answer  of  Martin  Newcomer,  which  was  filed  the  20th  of 
March  1861,  set  forth  that  on  the  12th  of  August  1850,  he  was 
about  to  remove  from  Chambersburg,  and  return  to  his  farm  in 
Antrim  township,  and  desiring  to  be  released  from  such  engage- 
ments as  might  harass  him  after  his  retirement,  he  requested  the 
guardian  to  obtain  some  other  person  as  his  security,  that  he 
might  be  released;  that  in  accordance  with  this  request,  the 
guardian  and  the  security  repaired  to  the  court-house,  and,  ac- 
cording to  his  best  recollection,  Mr.  Baker,  then  counsel,  pre- 
sented a  petition  to  the  court  praying  that  the  bond  given  by  the 
guardian  with  Newcomer,  might  be  cancelled  and  the  security 
released ;  and  that  a  new  bond  of  the  guardian,  with  William 
McGrath  as  security,  might  be  taken  instead  of  the  other ;  that 
the  court  directed  it  so  to  be  done,  and  that  in  pursuance  of  this 
decree  the  new  bond  was  given,  and  the  first  one  marked  can- 
celled ;  that  Mr.  Fisher  was  the  clerk  who  made  the  entries,  and 
that  H.  Easton  at  that  time  was  a  person  of  great  wealth,  and 
remained  so  till  about  1856. 

The  case  was  heard  on  the  17th  of  April  1861,  on  the  petition, 
answer,  and  the  evidence  of  J.  W.  Fletcher  and  A.  H.  McCul- 
lough,  proving  that  the  cancellation  was  in  the  handwriting  of 
Fisher,  deputy  clerk  of  the  Orphans'  Court.  Whereupon  the 
court  made  the  following  order :  "Rule  made  absolute,  the  word 
*  cancelled'  stricken  out  ;*'  which  was  assigned  here  for  error. 

Pending  these  proceedings  Martin  Newcomer  died,  and  his 
executrix  was  substituted  in  his  stead. 

Wm.  McLellany  for  appellant. 

Wilson  Reilly,  T.  B.  Kennedy,  and  J.  McDowell  Sharpe,  for 
appellees. 

The  opinion  of  the  court  was  delivered,  May  16th  1862,  by 
Strong,  J. — If  the  Orphans'  Court  had  no  power  to  order  the 
cancellation  of  the  first  bond  given  by  the  guardian  and  Martin 
Newcomer  as  his  surety,  then  there  was  no  error  in  directing 
that  the  word  "  cancelled,"  written  on  the  face  of  the  bond, ' 
should  itself  be  stricken  out.  Then  the  act  of  the  court  was 
legitimately  done  to  preserve  its  records  from  unauthorized 
mutilation.  The  primary  question  raised  by  this  appeal  there- 
fore is,  whether  an  Orphans'  Court,  after  having  taken  a  bond, 
with  sureties  from  the  guardian  of  an  infant,  can  direct  that 
bond  to  be  given  up  or  cancelled  while  the  guardianship  remains 
and  its  duties  are  unperformed.  Our  Act  of  Assembly  does  not 
indeed  demand  that  a  bond  shall  in  every  case  be  required  from 
a  guardian.   Its  language  is  that  the  Orphans*  Court  may  require 
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a  tond  with  good  and  sufficient  security  from  every  guardian, 
whether  appointed  by  the  court  or  testamentary.     Whether  a 
bond  shall  be  exacted  or  not  is  left  discretionary  with  the  court. 
But  where,  in  the  exercise  of  its  discretion,  the  court  has  re- 
quired one,  and  it  has  been  given  and  filed  in  the  office  of  the 
clerk  of  the  court,  the  act  expressly  requires  that  "  it  shall  be 
considered  in  trust  for  all  persons  interested."     These  persons 
are  of  course  the  ward,  or  any  one  who  may  succeed  to   the 
guardianship.      They  become  the  owners  of  the  security,  and 
have   a  vested   interest   in  it.     How   then   can   the   Orphans' 
Court  divest  that  interest  without  their  knowledge  or  consent? 
It  is  not  pretended  that  it  derives  any  such  power  from  our  Acts 
of  Assembly  by  express  grant.     But  it  is  argued  that  because 
the  court  may  or  may  not,  at  its  discretion,  exact  the  bond,  it 
may  relieve  from  it  after  it  has  been  given.     We  do  not  feel  the 
force  of  this  argument.     The  right  of  the  ward  can  be  none  the 
less  after  the  bond  has  been  given  than  it  would  have  been  had 
the  bond  been  positively  required  by  statute.     When  the  discre- 
tion of  the  court  has  been  exercised,  when  a  guardian  has  been 
appointed  and  security  taken  from  him,   and  when  in  conse- 
quence the  funds  of  the  ward  have  been  paid  into  his  hands,  it 
would  be  very  extraordinary  if  the  court  could  review  its  discre- 
tion and  annihilate  the  security,  without  which  the  property 
could  not  have  been  received.     It  is  a  new  doctrine  that  rights 
conferred  by  the  exercise  of  discretionary  power  are  less  secure 
than  others,  and  it  is  unsustained  either  by  reason  or  authority. 
That  the  Orphans*  Court  has  no  such  power  as  that  which  is 
claimed  for  it,  may  be  argued  also  from  other  sections  of  the 
Act  of  Assembly  of  March  29th  1832.     Not  only  is  there  no 
express  grant  of  it,  but  there  is  a  strong  negative  implication 
that  it  does  not  exist.     In  the  22d  section  power  is  conferred 
upon  the  court  in  certain  cases  to  require  "  other  and  further 
security"   from    administrators    and    guardians.      And   in   the 
28th  section  it  is  enacted  that  the  surety  in  the  bond  of  an 
executor,  administrator,  or  guardian  may  apply  to  the  court 
whenever  his  principal  is  wasting  or  mismanaging  the  property 
under  his  charge,  or  is  like  to  prove  insolvent,  or  has  neglected 
or  refused  to  exhibit  true  and  perfect  inventories,  or  render  full 
and  just  accounts,  whereupon  the  court  may  order  such  exe- 
cutor, administrator,  or  guardian  to  give  counter  securities  to 
indemnify  him  against  loss  by  his  suretyship.     But  even  this 
does  not  contemplate  a  release  of  the  surety.     He  may  be  pro- 
tected, but  not  discharged.     What   was  the  necessity  of  this 
provision  for  the  security  of  a  guardian,  if  the  court  can  cancel 
his  bond  ?     The  legislature  provided  relief  by  counter  security, 
not  by  a  substitution  of  sureties ;  and  hence  it  may  be  inferred 
that  they  contemplated  no  substitution. 
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Our  opinion  therefore  is,  that  the  hond  of  the  appellant's 
testator  was  improperly  marked  cancelled,  even  if  it  was  done 
by  order  of  the  Orphans'  Court,  and  consequently  that  the  order 
to  strike  off  the  word  *' cancelled"  was  not  erroneous. 

Decree  aflSrmed. 


Eckert  versus  Flowry, 

■  Will^  what  Influence  wiU  avoid. — En^or  to  submit  Questions  of  undue 
Influence  in  the  absence  of  Proof." —  Witness,  when  competent  to  testify 
as  to  Capacity  of  Testator. 

1.  Undue  influence  in  order  to  avoid  a  will  must  be  such  as  to  destroy  the 
free  agency  of  the  testator  at  the  time  the  instrument  is  made :  it  must  be  a 
present  constraint  operating  on  the  mind  of  the  testator  at  the  time  of  making 
the  testament. 

2.  Hence,  in  an  issue  to  determine  the  validity  of  a  will  of  a  testatrix, 
which  was  contested  on  the  ground  of  undue  influence  by  the  plaintifi*  in  the 
issue,  her  executor,  where  no  evidence  was  ofi*ered  of  any  influence  exerted 
over  the  testatrix  by  him  at  the  time  she  made  her  will,  nor  of  any  fraud,  mis- 
representation, or  constraint  of  any  kind  whatever,  it  was  error  in  the  court 
below  to  submit  to  the  jury  the  question  whether  any  undue  influence  had 
been  exerted. 

3.  Conversations  held  with  the  testatrix  some  time  after  the  execution  of 
the  will,  do  not  qualify  the  witness  to  give  an  opinion  as  to  her  capacity  to 
make  a  will :  nor  is  evidence  admissible  that  the  plaintiff*  in  the  issue  had, 
long  after  the  execution  of  the  will,  forbidden  the  witness  to  go  and  see  the 
testatrix. 

Error  to  the  Common  Pleas  of  Lancaster  county. 

This  was  an  issue  to  try  the  validity  of  a  writing,  purporting 
to  be  the  last  will  and  testament  of  Louisa  Youngheim,  deceased, 
in  which  John  Eckert  was  plaintiff,  and  Mary  E.  Flowry,  a  daugh- 
ter of  testatrix,  was  defendant. 

On  the  trial  the  plaintiff  proved  the  proper  execution  of  the 
will,  and  it  was  admitted  in  evidence.  The  defence  alleged  great 
mental  imbecility  in  the  testatrix,  coupled  with  undue  influence 
and  actual  duress,  exercised  upon  her  by  the  plaintiff,  thereby 
creating  an  unfounded  prejudice  against  the  defendant,  and  result- 
ing in  the  execution  of  this  will.  In  support  of  these  allegations 
a  number  of  witnesses  were  called,  who  testified  to  their  acquaint- 
ance during  various  periods  of  time  with  the  testatrix :  that  she 
was  of  weak  mind,  short  memory,  and,  assigning  various  reasons 
for  their  judgment,  that  she  was  unfit  to  make  a  will.  In  addi- 
tion to  this,  the  defendant  offered  to  prove  the  condition  of  the 
testatrix,  her  acts  and  declarations,  as  well  as  the  conduct  of  the 
plaintiff  at  times  subsequent  to  the  execution  of  the  will,  in  order 
to  establish  the  allegation  of  undue  influence  and  actual  con- 
straint practised  by  the  plaintiff  upon  the  testatrix.    This  evidence 
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was  admitted  under  exception  on  the  part  of  the  plaintiff.  No 
evidence  was  produced  of  facts  or  occurrences  tending  to  pro- 
duce undue  influence  or  duress  previous  to  the  execution  of  the 
will  in  question. 

The  plaintiff,  in  rebuttal,  proved  by  the  subscribing  witnesses 
to  the  will,  that  the  testatrix,  although  aged  and  physically  in- 
firm, was,  at  the  time  of  the  execution  of  the  will,  possessed  of 
an  active  mind  and  memory,  and  fully  understood  the  disposition 
she  was  making  of  her  property.  These  and  other  witnesses 
testified  to  business  transactions  with  the  testatrix,  both  before 
and  after  the  execution  of  the  will,  in  which  she  displayed  full 
capacity,  and  that  the  defendant  had  also  treated  her  with  harsh- 
ness. 

The  court  were  requested  on  behalf  of  the  plaintiff  to  charge 
the  jury, 

1.  That  if  the  jury  believe  that  Mrs.  Youngheim  had,  at  the 
time  of  executing  the  instrument  in  controversy,  a  full  and  intel- 
ligent consciousness  of  the  nature  and  effect  of  the  act  she  was 
engaged  in  ;  a  full  knowledge  of  the  property  she  possessed  ;  an 
understanding  of  the  disposition  she  wished  to  make  of  it  by  the 
will,  and  of  the  persons  and  objects  she  desired  to  participate  in 
her  bounty,  the  instrument  is  proved  to  be  her  last  will  and  tes- 
tament, and  the  plaintiff  is  entitled  to  their  verdict  in  his  favour, 

2.  The  wills  of  aged  and  infirm  persons  are  perfectly  good, 
although,  when  compared  with  their  condition  in  the  vigour  of 
life,  the  minds  of  such  testators  may  seem  relatively  enfeebled : 
provided  their  mind  and  memory  are  active  enough  to  enable 
them  to  understand  and  direct  the  dispositions  contained  therein. 

3.  The  opinions  of  witnesses  of  the  unfitness  of  testatrix  to 
make  a  will  are  entitled  to  but  little  weight  in  opposition  to  the 
testimony  of  the  subscribing  witnesses,  and  that  of  those  who 
were  around  her  at  and  about  the  time  of  its  execution.  The 
presumption  of  law  is  always  in  favour  of  sanity;  and  is  not 
rebutted  by  opinions  of  persons  ignorant  of  the  legal  standard 
of  testamentary  capacity. 

4.  Eccentricities  of  conduct,  violence  of  temper,  or  resentful- 
ness  of  disposition,  do  not  incapacitate  from  making  a  will ;  and 
even  when  a  will  is  characterized  by  such  qualities,  proof  of  their 
existence  in  the  testator  goes  rather  in  support  of  than  in  oppo- 
sition to  the  will. 

The  court  below  (Hayes,  P.  J.),  after  stating  the  main  facts 
of  the  case,  charged  as  follows  : — "  It  is  as  a  general  proposition 
true,  that  more  reliance  should  be  placed  on  the  statements  of 
subscribing  witnesses  than  others  who  are  not  subscribing  wit- 
nesses, nor  were  present  at  the  signing  of  the  will.  It  is  also 
true,  that  the  presumption  is  in  favour  of  the  sanity  or  capacity 
of  a  testator.  But  notwithstanding  these  general  observations, 
it  is  the  province  of  the  jury  to  canvass  all  the  testimony  in  the 
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case,  80  as  to  decide  the  issue  according  to  the  whole  evidence. 
If  they  decide  here  that  Louisa  Youngheim  was  not  of  sound 
and  disposing  mind,  memory,  and  understanding,  at  the  time  she 
signed  this  paper,  they  will  determine  the  issue  by  finding  for 
the  defendant.  But  should  the  jury  find  that  she  was  capable 
of  making  her  will,  they  will  next  inquire  as  to  the  strength  of 
her  understanding,  whether  she  was  so  enfeebled  by  age  as  to  be 
easily  prevailed  upon  to  make  a  different  disposition  of  her  pro- 
perty, from  what  she  would  of  her  own  accord  have  done.  This 
point  you  will  also  determine  according  to  all  the  evidence.  If 
you  should  come  to  that  conclusion,  [you  will  then  consider  whe- 
ther she  was  in  fact  unduly  influenced  by  John  Eckert,  the  plain- 
tiff (for  that  is  asserted),  to  make  the  will  in  question,  by  which 
her  daughter  is  deprived  of  any  participation  in  her  estate,  and 
the  same  was  left  to  her  more  remote  descendants.  Should  it  be 
your  opinion  that  from  his  intercourse  with  her  exercising  a 
stronger  judgment  and  will  over  her  enfeebled  mind,  he  impro- 
perly induced  her  to  cut  off  her  child  from  the  benefit  of  her 
worldly  goods  and  property — in  short,  to  make  the  devise  as  he 
directed,  not  according  to  her  independent  will  and  wishes,  you 
would  be  justified  in  finding  for  the  defendant,]  in  effect,  that  this 
is  not  the  will  of  Louisa  Toungheim. 

"  [The  conditions  of  mind  set  forth  in  the  first  point,  are  such  as 
indicate  a  suflScient  capacity  in  a  testator  to  make  a  will :  it  does 
not  require  any  grieat  degree  of  sagacity  to  do  that ;  and  it  may 
be  stated,  that  a  person  who  has  mind  enough  to  transact  his 
own  business,  is  legally  capable  of  making  a  will.  Still  the 
question  recurs,  should  you  be  of  opinion  that  Louisa  Youngheim 
had  capacity  suflScient  for  that  purpose,  whether  her  mind  was 
or  was  not  so  weak,  in  consequence  of  her  great  age,  or  other 
circumstances  in  evidence,  as  to  be  easily  misled  and  unduly 
influenced,  and  whether  she  was  or  was  not  influenced  by  the 
plaintiff.  According  as  you  find  on  these  points,  should  be  the 
verdict  on  the  issue  you  are  trying.] 

.  "In  answer  to  the  second  point  of  the  plaintiff:  There  can  be  no 
doubt  that  the  mind  of  a  very  aged  person  may  have  much  failed 
compared  with  its  strength  in  the  vigour  of  life,  and  yet  be  capa- 
ble of  making  a  valid  will.  In  most  instances  the  mind  and 
memory  give  way  with  the  decline  of  the  body.  There  are  some 
exceptions,  but  where  there  is  sufficient  memory  and  understand- 
ing left  to  comprehend  the  property,  that  is,  the  items  of  which 
it  consists,  and  also  the  persons  to  whom  the  testator  designs  to 
give  it,  there  is  in  such  a  case  a  sound  and  disposing  mind,  mem- 
ory, and  understanding. 

"In  answer  to  the  third  proposition :  The  opinion  of  no  witness 
except  a  subscribing  witness  to  the  will,  is  entitled  to  any  weight, 
but  in  connection  with  and  as  corroborated  by  the  facts  which 
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the  witness  testifies  to  as  the  ground  of  his  judgment.  This  dis- 
tinction in  favour  of  the  subscribing  witnesses,  is  founded  upon 
the  duty  which  the  law  requires  of  them  to  be  careful  and 
observe  that  the  testator  is  of  sound  mind,  before  they  put  their 
names  as  witnesses  to  the  instrument ;  for  on  being  called  upon 
to  prove  the  instrument,  they,  in  order  to  prove  it,  must  swear 
that  the  testator  was,  at  the  signing  thereof,  of  sound  and  dis- 
posing mind,  memory,  and  understanding.  Therefore,  if  there 
were  two  other  witnesses  of  equal  judgment  and  veracity,  not 
being  under  the  same  obligation  to  scrutinize  the  condition  of  the 
testator,  nor  having  the  same  opportunity  unless  they  happened 
to  be  present  at  the  time,  the  preference  should  be  given  to  the 
subscribing  witnesses.  Yet  there  may  be  circumstances  which 
overbalance  this  preference.  The  subscribing  witnesses  may  be 
of  inferior  intelligence  and  capacity — prejudiced  and  perverse  or 
otherwise  deficient  in  qualifications  to  inspire  confidence,  and 
the  jury  may  not  be  able,  notwithstanding  their  opportunity,  to 
believe  their  statements  or  accept  their  opinion.  In  this  case 
there  is  a  singular  incident  which  deserves  the  consideration  of 
the  jury.  Mr.  Livingston  was  called  upon  by  Louisa  Young- 
heim  (for  whom  he  had  been  frequently  employed  professionally) 
to  draw  her  will.  He  went  to  her  ho.use  to  obtain  the  proper 
instructions  from  her,  made  notes  of  her  directions,  returned 
with  them  home,  and  prepared  the  instrument,  which  he  after- 
wards took  with  him  to  her  house,  where,  in  presence  of  these  two 
subscribing  witnesses  and  of  John  Eckert  and  himself,  she  exe- 
cuted the  will  which  he  had  written  for  her,  these  identical  wit- 
nesses signing  it  as  subscribing  witnesses.  He  remembers  reading 
this  will  to  her,  but  not  in  the  presence  or  hearing  of  the  witnesses 
(for  that  he  says  is  not  his  practice),  and  its  being  explained  by 
Mr.  Eckert  to  her,  and  he  also  recollects,  after  it  was  executed, 
wrapping  it  in  an  envelope,  endorsing  and  leaving  it  with  Mr. 
Eckert,  who  was  appointed  executor  in  it.  The  will  given  in 
evidence  in  this  case,  being  shown  to  Mr.  Livingston,  he  testifies 
that  he  never  saw  this  paper  until  he  saw  it  here  in  court ;  and 
this  paper  is  written  by  John  Eckert,  the  plaintiff.  Now  the 
subscribing  witnesses  swear  distinctly  that  they  signed  as  wit- 
nesses but  one  paper  as  the  will  of  Louisa  Youngheim,  and  that 
this  is  the  paper  which  they  signed.  They  also  swear  that  Mr. 
Livingston  read  and  explained  this  paper  on  that  occasion  in 
their  presence,  whereas  he  declares  that  he  never  saw  it  before  it 
was  produced  here  in  court.  The  defendant's  counsel  contends 
that  this  is  a  contradiction  which  cannot  be  reconciled  or 
explained ;  the  plaintiff's  counsel  urges  that  Mr.  Livingston  may, 
in  the  multiplicity  of  business,  have  forgotten  the  facts.  If  you 
can  reconcile  these  conflicting  statements,  consistently  with  the 
integrity  of  the  witnesses,  you  should  do  so ;  but,  if  you  cannot, 
7  Wr.— 4 
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and  if  it  should  be  your  opinion,  that  these  witnesses  did  sign 
as  subscribing  witnesses  the  will  prepared  by  John  B.  Livingston, 
and  that  he  did  not  read  and  explain  that  paper  to  them  or  in 
their  presence — much  less  the  one  in  evidence  which  he  says  he 
never  saw  until  it  was  shown  to  him  here,' you  will  consider 
whether  that  declaration  on  this  point  is  true,  and  if  not  true, 
whether  they  believed  it  to  be  true ;  for  if  they  made  it  knowing 
it  not  to  be  true,  then  there  is  a  principle  of  law  applicable  to 
their  testimony  which  may  be  stated  thus  :  false  in  one  particular, 
false  in  all.  A  witness  undoubtedly  may  honestly  mistake  a 
fact  from  imperfectly  observing  or  imperfectly  remembering  it  to 
be  a  fact  of  such  a  nature  that  the  misstatement  is  intentionally 
false — the  witness  forfeits  all  claim  to  belief.  The  credibility 
of  testimony  is  peculiarly  within  the  province  of  the  jury, 
whether  doubts  upon  the  subject  arise  from  prevarication,  con- 
tradiction, or  conflict  of  evidence,  inconsistency,  or  any  other 
cause ;  and  in  making  these  remarks,  the  court  do  not  intend  to 
indicate  their  opinion  on  the  facts  or  the  effect  of  the  testimony, 
but  to  aid  you  in  applying  the  principles  of  evidence  as  cited 
from  the  authorities,  so  that  you  may  decide  the  issue  truly, 
according  to  the  evidence  in  the  case. 

*'  I  answer  to  the  fourth  proposition.  It  must  be  conceded,  that 
there  is  much  reason  in  the  theory  of  this  proposition.  Persons 
of  very  superior  intellect,  are  sometimes  distinguished  by  their 
eccentricity  as  well  as  by  violence  of  temper.  These  qualities 
do  not  of  course  incapacitate  them,  and  they  may,  indeed,  as  the 
proposition  asserts,  rather  fortify  than  weaken  the  support  of  a 
will,  for  whether  such  persons  are  moved  by  obstinacy  or  firm- 
ness in  their  intended  disposition  of  their  property,  their  perti- 
nacity generally  leaves  no  room  to  doubt  their  intentions." 

Under  these  instructions  there  was  a  verdict  in  favour  of  the 
defendant.  The  plaintift'  thereupon  sued  out  this  writ,  and 
averred  here, 

1.  That  the  court  erred  in  admitting  in  evidence  the  following 
testimony  of  Mary  Fricker — "About  a  year  before  Mrs.  Young- 
heim*s  death  (more  than  two  years  after  the  execution  of  her  will), 
Mr.  and  Mrs.  Eckert  were  in  there.  Mrs.  Eckert  asked  me  if 
I  would  stay  awhile;  I  said  yes.  Then  Mr.  Eckert  said  he 
would  lock  the  door  so  that  nobody  could  get  in :  then  I  left.  I 
didn't  want  to  be  locked  in.     Nobody  was  left  with  the  old  lady.** 

2.  The  court  erred  in  admitting  in  evidence  the  following  tes- 
timony of  Mary  Miller — "  Two  or  two  and  a  half  years  ago  I 
frequently  went  to  visit  her,  and  then  Mr.  Eckert  forbade  me 
going  to  her.  That  she  commenced  talking  about  her  troubles; 
said  she  couldn't  keep  her  mind  together.  Mr.  Eckert  came  into 
her  house,  took  her  jlOO  away,**  &c. 

3.  The  court  erred  in  admitting  in  evidence  the  testimony  of 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  61 

[Eckert  p.  Flowry.] 

Mary  Miller,  after  detailing  the  conversation  as  set  forth  in  the 
previous  error,  which  occurred  two  or  two  and  a  half  years 
before  the  trial  (at  least  a  year  after  the  execution  of  the  instru- 
ment), in  answer  to  the  defendant's  question,  "  from  what  you 
have  stated,  do  you  consider  she  had  capacity  to  make  a  will  V* 
"No,  I  say  again  she  was  not  fit,*'  &c. 

4.  The  court  erred  in  answering  the  plaintiff's  first  point. 

5.  The  court  erred  in  charging  the  jury  as  above  in  brackets. 

6.  The  court  erred  in  presenting  the  question  of  undue  influ- 
ence to  the  jury,  there  being  in  the  case  no  evidence,  direct  or 
inferential,  of  any  undue  influence  having  been  exerted  by  the 
plaintiif  upon  Mrs.  Youngheim  to  induce  her  to  execute  the  will 
in  controversy. 

Thomas  E.  Franklin  and  Benjamin  F.  Baer^  for  plaintiflf  in 
error. 

J.  B.  Amwake  and  William  S.  Amwake,  for  defendants  in 
error. 

The  opinion  of  the  Court  was  delivered,  May  22d  1862,  by 
Strono,  J. — The  exceptions  to  the  admission  of  evidence,  as 
well  as  those  to  the  charge  of  the  court,  all  point  to  but  one 
error.  That,  however,  was  radical,  and  it  pervaded  every  part 
of  the  trial.  The  paper  set  up  as  the  will  of  Louisa  Youngheim 
was  assailed  on  two  grounds.  The  absence  of  a  disposing  mind 
in  the  testatrix,  and  undue  influence  exerted  over  her  by  John 
Eckert  in  procuring  it,  were  both  averred.  It  was  to  prove  the 
latter  that  the  testimony  of  Mary  Miller  and  Mary  Fricker, 
recited  in  the  first  and  second  bills  of  exceptions,  was  off*ered,  and 
it  was  on  the  assumption  that  some  evidence  of  undue  influence 
had  been  given  that  the  court  put  the  case  to  the  jury,  to  find 
whether  the  testatrix  was  unduly  influenced  by  the  plaintiff*,  or 
(as  the  learned  judge  said  in  that  part  of  his  charge  to  which  the 
fifth  assignment  of  error  relates)  "  whether  he  improperly  induced 
her  to  cut  off  her  child  from  the  benefit  of  her  worldly  goods 
and  property;  in  short,  to  make  the  will  as  he  directed,  not 
according  to  her  independent  will  and  wishes."  It  might  well 
be  remarked  that  from  such  a  mode  of  putting  the  case  to  them, 
the  jury  would  readily  conclude  that  inducing  the  testatrix  to 
disinherit  her  child  was  the  exercise  of  an  improper  influence, 
an  influence  which  the  court  had  elsewhere  denominated  undue, 
and  which,  if  it  was  exerted,  would  avoid  the  will.  And  even  if 
the  court  intended  no  such  thing,  still  the  verdict  was  made  to 
turn  upon  their  finding  whether  John  Eckert  had  unduly  influ- 
enced the  testatrix  to  make  the  will.  Now,  that  is  undue  influ- 
ence which  amounts  to  constraint,  which  substitutes  the  will  of 
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another  for  that  of  the  testator.  It  may  be  either  through 
threats  or  fraud,  but,  however  exercised,  it  must,  in  order  to 
avoid  a  will,  destroy  the  free  agency  of  the  testator  at  the  time 
when  the  instrument  is  made.  In  the  language  of  Woodward,  J., 
in  McMahon  v,  Ryan,  8  Harris  329,  *'  it  must  be  a  present  con- 
straint, operative  on  the  mind  of  the  testator  in  the  very  act  of 
making  the  testament."  The  paper  asserted  in  this  case  to  be  a 
will  was  dated  on  the  21st  of  June  1858,  and  was  then  executed. 
Unless,  therefore,  there  was  some  evidence  tending  legitimately 
to  prove  that  some  fraud  had  been  practised  upon  the  testatrix 
at  that  time,  or  that  some  misrepresentation  had  then  been  made, 
or  that  some  physical  or  moral  coercion  had  been  employed,  such 
as  to  destroy  her  free  agency,  the  court  erred  in  submitting  to 
the  jury  the  question  whether  undue  influence  had  been  exerted. 
It  was  inviting  them  to  find  as  a  fact  that  of  which  there  was  no 
evidence,  and  which  the  law  as  well  as  reason  presumed  had  no 
existence.  Undoubtedly,  if  the  mind  of  the  testatrix  was  weak, 
it  required  less  influence  to  control  her  will  than  it  would  havo 
required  to  control  the  will  of  one  whose  mind  was  in  full  vigour . 
But  neither  moral  nor  physical  constraint  is  to  be  inferred  fronv 
mental  weakness  alone.  That  undue  influence  which  suflBces  to 
destroy  an  alleged  will  is  distinct  from  weakness,  and  has  no  neccH- 
sary  connection  with  it.  And  we  find  in  this  record  no  evidence  of 
any  undue  influence,  or  of  any  influence  at  all,  everted  by  Johj 
Eckert  over  the  mind  of  the  testatrix  to  induce  her  to  make  this 
will,  and  none  has  been  pointed  out  to  us  by  the  earnest  counsel 
of  the  defendant  in  error.  There  is  nothing  which  tends  to  provo 
that  he  practised  upon  her  any  fraud,  that  he  made  any  misrepriN 
sentation,  or  in  any  manner  constrained  her,  in  June  1858,  when 
the  will  was  made.  And  no  motive  was  shown  for  the  exertiou 
of  undue  influence.  The  will  was  not  made  in  his  fAvour  or  in 
that  of  his  relatives,  and  he  does  not  seem  to  have  any  ill  feeling 
towards  the  disinherited  daughter.  The  fact,  if  it  was  a  fact, 
that  months  after  the  will  was  made  which  appointed  him  execu- 
tor, he  exercised  control  over  her  afiairs,  and  even  over  herself, 
during  her  advanced  age,  unconnected  as  it  was  with  the  testa- 
mentary act,  was  no  evidence  from  which  the  jury  could  infer 
that  the  will  was  not  her  own :  McMahon  v.  Ryan,  8  Harris  329. 
We  think,  therefore,  there  was  error  in  submitting  to  the  jury 
to  find  that  undue  influence  had  been  exerted,  as  also  by  admit- 
ting the  evidence  given  by  Mary  Fricker  and  Mary  Miller,  to 
which  exception  was  taken. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Commonwealth  versus  Ahl. 

Pardon  of  Offenct  and  Conviction^  effect  of  on   Sentence  of  Quarter 

Sessions, 

1.  A  pardon  by  the  governor  of  a  person  convicted  of  fornication  apd 
bastardy,  when  pleaded  before  sentence,  discharges  the  defendant  from  liability 
fur  coHts  as  well  as  fur  the  maintenance  of  the  bastard  child. 

2.  The  order  of  maintenance  is  a  part  of  the  sentence ;  and  until  it  is  pro- 
nounced, the  right  of  the  prosecutrix  to  the  periodical  payment  of  money  does 
not  vest:  hence,  where  the  defendant  was  pardoned  before  sentence,  the  court 
had  no  power  to  make  an  order  of  maintenance. 

Certiorari  to  the  Quarter  Sessions  of  York  county. 

In  this  ease,  which  was  a  prosecution  in  the  name  of  the 
Commonwealth  against  David  Ahl  for  fornication  and  bastardy, 
committed  on  Mary  Dalhousen,  there  was  a  writ  of  error  to  the 
Quarter  Sessions,  and  also  an  appeal  from  the  decree  of  the 
court  remitting  the  forfeited  recognisances  of  the  defendant 
Ahl  and  his  surety. 

The  indictment  was  in  the  common  form,  and  charged  that 
the  defendant,  Dr.  David  Ahl,  on,  &c.,  at,  &c.,  did  commit  for- 
nication with  a  certain  Mary  Dalhousen,  and  then  and  there  did 
beget  a  male  bastard  child  on  her  body,  contrary,  &c.  To  this 
the  defendant  pleaded  not  guilty,  was  put  on  his  trial,  and  after 
8  hearing  of  the  case,  was  convicted.  A  motion  for  a  new  trial 
Vfas  made  on  the  ground  that  a  certain  conversation  of  third 
persons,  on  the  subject  of  the  prosecution,  had  taken  place  at  a 
public-house  pending  the  trial,  in  the  hearing  of  one  of  the 
jurors.  On  the  2d  January  1860,  a  new  trial  was  granted  by 
the  court. 

The  second  trial  of  the  defendant  took  place  August  80th 
.I860,  which  again  resulted  in  a  verdict  of  guilty.  A  motion  was 
ngain  made  for  a  new  trial,  but  was  overruled  by  the  court. 

Peter  Ahl,  Sr.,  the  father  of  the  defendant,  had  entered  into 
jecognisance  at  April  Sessions  1860,  for  the  appearance  of  the 
I  efendant  at  August  Sessions  following ;  but  the  defendant  failed 
to  appear  after  trial  at  either  August,  November,  or  January 
Sessions  succeeding.  On  the  12th  of  January  1861,  the  recogni- 
sance was  forfeited  absolutely,  and  process  awarded  to  arrest  the 
defendant  and  bring  him  into  court  for  sentence.  He  was 
arrested  accordingly  and  brought  to  York,  where  he  again  en- 
tered into  recognisance  with  his  father  as  surety  in  JlOOO,  for 
his  appearance  in  court  on  the  4th  day  of  February  1861.  On 
that  day  he  again  failed  to  appear,  and  his  recognisance,  and 
that  of  his  bail,  was  forfeited.  The  same  day  the  court  allowed 
an  exoneretur  to  be  entered  on  the  recognisance  of  the  bail, 
which  had  been  forfeited  on  the  12th  of  January  1861^  on  the 
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ground  that  a  new  recognisance  had  been  given.  The  recogni- 
sances forfeited  on  the  4th  February  1861  were  not  sued  out. 
On  the  26th  day  of  August  1861,  the  defendant  came  into  the 
Quarter  Sessions,  and  by  his  counsel  moved  the  court  to  respite 
and  cancel  all  the  recognisances  in  the  case  previously  entered 
into  and  forfeited,  and  particularly  that  entered  into  January 
25th  1861,  and  forfeited  February  the  4th  1861.  No  grounds 
were  alleged  as  the  basis  of  this  motion,  but  it  was  intimated 
that  the  defendant  was  ready  to  appear.  The  counsel  for  the 
Commonwealth  refused  either  to  consent  to  any  order  or  decree 
of  the  court,  or  to  accept  notice  on  behalf  of  the  prosecutrix ; 
whereupon  the  court  directed  notice  to  be  given  to  Mary  Dal- 
housen  personally.  On  the  30th  of  August  1861,  the  defendant's 
motion  was  granted,  and  the  court  cancelled  the  recognisances 
accordingly.  When  the  defendant  stood  at  the  bar  of  the  court, 
ready  to  receive  his  sentence,  and  while  the  order  cancelling  the 
recognisances  was  being  made  and  entered,  and  the  president 
judge  had  commenced  to  pronounce  the  sentence  of  the  law  upon 
the  conviction  on  record,  a  pardon  was  produced,  and  pleaded  in 
bar  of  the  sentence,  and  the  defendant  moved  for  his  discharge 
without  day.  This  motion  the  court  refused,  and  ordered  the 
defendant  to  enter  into  recognisance  for  his  appearance  at 
November  Sessions  1861.  On  the  7th  of  November  the  defend- 
ant came  into  court  and  renewed  his  motion  to  be  discharged, 
and  produced  his  pardon.  The  Commonwealth  denied  the  validity 
of  the  pardon,  because  it  was  improperly  obtained  by  false,  de- 
ceptive, and  fraudulent  misrepresentations  to  the  governor,  and 
asked  the  court  to  direct  an  inquiry  into  the  facts.  The  Com- 
monwealth further  averred  that,  admitting  the  validity  of  the 
pardon,  it  was  not  effective  either  to  prevent  the  order  of  the 
court  for  the  maintenance  of  the  bastard  child  or  to  discharge  the 
defendant  from  payment  of  the  costs  of  prosecution.  All  these 
objections  on  the  part  of  the  Commonwealth  were,  however,  over- 
ruled, and  the  judgment  of  the  court  (Fisher,  P.  J.)  was  entered 
January  6th  1862,  under  the  following  opinion  : 

"David  Ahl  was  convicted  of  fornication  and  bastardy  on  the 
body  of  Mary  Dalhousen.  A  new  trial  was  granted,  and  the 
defendant  was  again  convicted.  A  motion  for  a  new  trial  was 
again  made,  argued,  and  refused.  On  the  16th  August  1861, 
he  appeared  before  the  court  to  receive  sentence,  when  he  pro- 
duced a  pardon  from  Governor  Curtin,  which  is  as  follows: — 

"  '  Pennsylvania,  ««. — A.  G.  Curtin, 

"  *  In  the  name  and  by  the  authority  of  the  Commonwealth  of 
Pennsylvania. 
Andrew  G.  Curtin,  Governor  of  the  said  Commonwealth, 
"  *  To  all  to  whom  these  presents  shall  come^  sends  greeting : 
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"*  Whereas,  at  a  Court  of  Quarter  Sessions  in  and  for  the 
county  of  York,  held  at  the  borough  of  York,  in  said  county,  on 
the  30th  day  of  August,  A.  D.  1860,  a  certain  David  Ahl  was 
convicted  upon  a  certain  indictment,  charging  him  with  fornica- 
tion and  bastardy. 

"  'And  whereas,  application  has  been  made  to  me  for  the 
pardon  of  the  said  David  Ahl,  and  in  that  behalf  Andrew  Ander- 
son, one  of  the  traverse  jury,  has  represented  that  he  believed 
at  the  time  of  the  trial  that  the  verdict  rendered  was  against  the 
evidence,  and  that  he  was  overruled  and  induced  by  others  on 
the  jury  to  yield  the  verdict  of  guilty,  and  that  he  considers  the 
said  David  Ahl  a  deeply  injured  man.  And  George  Anstine  and 
Michael  Kurtz,  two  other  of  the  jurymen,  have  further  repre- 
sented that  they  were  under  a  misapprehension  of  the  case,  and 
recommended  that  he  be  pardoned. 

" '  And  whereas,  there  has  been  laid  before  me  a  written  com- 
munication from  the  Hon.  William  Strong,  one  of  the  justices  of 
the  Supreme  Court  of  Pennsylvania,  in  which  he  says  to  the  per- 
son therein  addressed,  that  under  the  circumstances  of  the  case 
he  shall  always  believe  the  said  David  Ahl  to  be  innocent.  And 
whereas,  many  credible  and  influential  citizens  of  said  county  and 
vicinity,  amongst  whom  are  H.  L.  Fisher,  H.  G.  Bussey.  V.  K. 
Keesey,  William  J.  Shearer,  J.  B.  Bratton,  W.  H.  Miller,  E. 
Cornman,  and  J.  W.  D.  Gillelan,  Esquires,  together  with  Honour- 
ables  Jeremiah  Schindel,  E.  D.  Crawford,  Kennedy  L.  Blood,  H. 
S.  Mott,  and  W.  II.  Welsh,  and  John  Manifold  and  Daniel  Reiff, 
representatives  of  the  state  legislature,  have  declared  their  belief 
in  the  innocence  of  the  said  David  Ahl,  and  have  earnestly 
solicited  that  executive  clemency  should  be  extended  to  him. 

"'Now  know  ye.  That,  in  consideration  of  the  premises,  I 
have,  by  virtue  of  my  constitutional  prerogative  and  authority, 
pardoned  the  said  David  Ahl,  and  he  is  hereby  fully  pardoned 
of  the  said  offence  and  conviction  accordingly.  Given  under  my 
hand  and  the  great  seal  of  the  state  at  Harrisburg,  this  thirtieth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-one,  and  of  the  Commonwealth  the  eighty-fifth. 
'"By  the  Governor, 

" '  Eli  Slifer, 
" '  Secretary  of  the  Commonwealth.* 

"  Upon  the  production  of  the  pardon  the  Commonwealth  asked 
to  have  time  granted  to  enable  her  to  make  some  inquiry  in  rela- 
tion to  the  manner  in  which  it  was  obtained,  and  to  ascertain 
whether  it  is  genuine.  Upon  this  application  the  court  continued 
the  case  until  the  November  term.  On  the  7th  of  that  month  the 
defendant  filed  the  following  suggestion : — 
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"'And  now,  to  wit,  November  7th  1861,  the  above-named  de- 
.  fendant,  David  Ahl,  comes  into  court  and  by  his  counsel  moves 
that  he  be  discharged  from  his  recognisance  and.  be  permitted  to 
go  hence  without  day,  and  further  that  judgment  be  arrested  on 
the  verdict  of  guilty  heretofore  rendered  against  him  by  the  jury ; 
and  to  support  and  sustain  these  motions  the  said  defendant 
David  produces  here  and  hands  to  the  court  the  full  pardon  of 
the  said  oflfence  and  conviction  by  Andrew  G.  Curtin,  the  governor 
of  the  Commonwealth,  under  the  great  seal  of  the  Commonwealth, 
issued  agreeably  to  the  constitution  and  ia  due  form  of  law,  on 
the  30th  day  of  May  1861.' 

"  To  which  the  Commonwealth  replied  by  the  following  repli- 
cation : — 

" '  The  defendant  having  produced  in  court  as  a  bar  to  the 
sentence  in  the  above-stated  case,  a  certain  paper  writing  which 
he  alleges  to  be  a  pardon  granted  to  him  by  the  governor  of  the 
said  Commonwealth  in  the  above-stated  case,  the  said  Common- 
wealth by  the  district  attorney  appears  and  denies  the  validity 
of  the  said  alleged  pardon,  for  that  the  said  paper  was  obtained 
improperly,  unduly,  and  by  deceptive,  false,  and  fraudulent 
representations,  and  asks  this  court  to  direct  an  inquiry  into  the 
facts  of  the  case  iti  such  form  as  the  court  may  think  proper, 
either  by  an  issue  or  in  a  more  summary  way  upon  notice  and 
depositions ;  and  the  court  is  further  asked  to  detain  the  defend- 
ant in  the  mean  time  upon  recognisance  with  surety  to  appear 
and  abide  the  sentence  of  the  court. 

"  *  W.  C.  Chapman,  District  Attorney.' 

"In  addition  to  which  the  Commonwealth  by  her  district 
attorney,  and  by  leave  of  the  court,  filed  a  paper,  of  which  the 
following  is  a  copy : — 

"  *  If  the  court  should  refuse  the  above  application,  the  motion 
of  the  defendant  is  objected  to  because  the  alleged  pardon  pur- 
ports only  to  pardon  the  offence  of  fornication,  and  because  it  is 
not  within  the  power  of  the  governor  to  remit  the  liability  for  an 
order  of  maintenance  and  the  costs  of  prosecution.' 

"  Whereupon  the  court  granted  a  rule  to  either  party  to  take 
testimony  should  they  desire  it,  and  ordered  the  case  to  be  argued 
on  the  7th  of  December.  On  the  hearing,  no  testimony  was  offered 
to  prove,  nor  was  it  pretended  that  the  paper  produced  as  the 
evidence  of  a  pardon  was  a  forgery,  nor  that  it  was  not  duly 
delivered  to  the  defendant  by  the  proper  authority.  Had  such 
evidence  been  offered  it  would  have  been  received  and  the  pardon 
declared  of  no  avail.  But  with  the  understanding  that  if  testi- 
mony was  admissible  to  prove  by  parol  that  the  pardon  was 
obtained  improperly,  unduly,  and  by  deceptive,  false  and  fraudu- 
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lent  representations,  time  would  be  allowed  the  Commonwealth 
to  make  the  proof.  The  question  was  argued  whether  parol  evi- 
dence could  be  received  tending  to  prove  that  false  representa- 
tions were  made  to  the  governor  of  the  innocence  of  the  defend- 
ant, and  of  the  bad  character  and  conduct  of  the  prosecutrix, 
and  that  the  evidence  given  on  the  trial  of  the  case  was  misrepre- 
sented to  him,  which  induced  him  to  grant  the  pardon,  but  which 
representations  were  not  stated  by  the  governor  in  the  pardon  as 
the  reasons  inducing  him  to  the  act.  The  court  think  no  such 
evidence  could  be  received,  and  refuse  to  allow  the  Common- 
wealth further  time  to  take  the  testimony. 

"  The  governor  having  set  out  in  the  pardon  that  his  reasons 
for  granting  it  were  that  certain  representations  had  been  made 
to  him  by  jurors  and  others  named  in  the  pardon,  it  must  be 
taken  that  these  were  his  reasons,  and  no  evidence  ought  to  be 
received  to  controvert  them  or  to  prove  that  any  other  induce- 
ments led  to  the  pardon.  The  governor  by  the  constitution  has 
the  power  to  remit  fines  and  forfeitures,  and  to  grant  reprieves 
and  pardons.  If  in  the  exercise  of  that  prerogative  representa- 
tions are  made,  or  evidence  is  submitted  to  him  upon  which  the 
applicant  relies,  he  and  he  only  is  to  decide  what  weight  and 
credence  ought  to  be  given  to  them,  and  whether  they  are  suflS- 
cient  to  induce  him  to  exe.rcise  his  clemency.  Doubtless  much 
is  written  and  said  on  such  occasions  which  he  disregards ;  but 
having  decided  to  exercise  the  pardoning  power,  he  places  his 
reasons  on  the  face  of  the  grant,  and  I  know  of  no  tribunal  that 
h^the  right  to  inquire  into  them.  And  here  I  might  remark 
that  much  of  the  reasoning  adopted  by  the  Supreme  Court  in  the 
case  of  Cooper  v.  Erie  Railroad,  cited  by  the  counsel  for  the 
appellant,  is  applicable  to  this  case.  Should  courts  undertake  to 
rehear  the  matter,  and  to  decide  that  a  pardon  was  void  because 
the  governor  was  imposed  upon  in  matters  not  appearing  on  the 
pardon,  the  power  to  grant  them  would  virtually  be  usurped  by 
a  tribunal  in  which  the  constitution  had  not  vested  it.  It  would 
in  fact  be  an  allowance  by  the  courts  of  an  appeal  from  the  acts 
of  the  executive.  If  when  pleaded  its  validity  can  be  inquired 
into,  as  if  it  was  a  private  deed  or  grant,  I  can  see  no  reason 
why  when  offered  in  evidence  to  qualify  a  convict  witness  it  is 
not  equally  open  to  inquiry.  Such  a  practice  would  lead  to 
insufferable  delay  and  confusion  in  the  proceedings  of  courts.  I 
have  examined  all  the  sources  of  information,  British  and  Ameri- 
can, within  my  reach,  and  I  have  not  been  able  to  find  any  case 
allowing  parol  evidence  to  be  given,  nor  indeed  any  in  which  it 
was  offered  to  make  proof  of  the  kind  here  desired ;  and  in  the 
only  American  one.  State  v.  Mclntyre,  1  Jones'  Law  Rep.  (N.  C), 
the  judge  who  delivered  the  opinion  of  the  court  said :  '  We  can 
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look  only  at  the  record  of  which  a  copy  of  the  pardon  is  a  part, 
and  can  take  notice  of  nothing  aliunde.* 

**  It  is  further  contended  that  the  pardon  is  void  upon  its  face, 
because  it  is  stated  therein  that  Andrew  Anderson,  one  of  the 
traverse  jurors,  has  represented  '  that  he  believed  at  the  time  of 
the  trial  that  the  verdict  rendered  was  against  the  evidence ;  that 
he  was  overruled  and  induced  by  others  on  the  jury  to  yield  the 
verdict  of  guilty,  and  that  he  considered  the  said  David  Ahl  a 
deeply  injured  man.*  When  in  fact  he  was  a  juror  on  the  first 
trial,  and  not  on  the  second,  as  the  governor  was  made  to  believe. 
This  objection  leads  to  the  inquiry  what  power  the  courts  have  to 
declare  a  pardon  void  because  it  exhibits  internal  evidence  that 
it  was  obtained  by  a  suppression  of  the  truth,  or  the  suggestion 
of  a  falsehood. 

"  Lord  Coke,  in  his  Institutes,  defines  a  pardon  to  be  '  an  act 
of  mercy,  whereby  the  king,  either  before  attainder,  sentence,  or 
conviction,  as  after,  forgiveth  any  crime,  offence,  punishment, 
execution,  right,  title,  debtor,  duty,  temporal  or  ecclesiastical.* 

"  Treating  a  pardon  as  an  act  of  mercy,  he  states  that  a  party 
which  informeth  not  the  king  truly  is  not  worthy  of  his  grace  or 
forgiveness,  and  therefore  either  suppressio  veri  or  expressio  falsi 
doth  avoid  the  pardon :  Inst.  238 ;  4  Bl.  400. 

"  But  must  not  this  suppression  of  truth,  or  suggestion  of  false- 
hood, be  judged  of  by  the  record  of  the  conviction  and  proceed- 
ings against  the  defendant,  and  by  the  suggestions  stated  in  the 
pardon  as  inducing  it.  Lord  Coke  seems  so  to  understand  it,  for 
he  continues :  '  A  man  commits  felony,  and  is  attainted  thereof, 
or  is  abjured  for  the  same,  the  king  pardoneth  him  the  felony, 
without  any  mention  of  the  attainder  or  abjuration,  the  pardon 
is  void.  But  if  a  man  be  attainted  of  burglary,  and  by  the  pardon 
all  felonies,  &c.,  are  pardoned  (except  burglaries),  the  attainder 
and  burglary  be  excepted.' 

*'The  king  pardoneth  to  A.  a  felony  whereof  he  standeth 
indicted  and  attainted,  and  in  truth  he  is  not  indicted  or  attainted, 
this  is  ezpresaio  faUi^  and  maketh  the  pardon  void :  3  Inst.  238. 
Hawkins,  in  his  Pleas  of  the  Crown,  vol.  2,  §  8,  says :  '  It  seems 
to  be  laid  down  as  a  general  rule  in  many  books,  that  where  it 
may  be  reasonably  intended  that  the  king,  when  he  granted  such 
pardon,  was  not  fully  apprised  both  of  the  heinousness  of  the 
crime,  and  also  how  far  the  party  stands  convicted  thereof  upon 
record,  the  pardon  is  void,  as  being  gained  by  imposition  upon 
the  king.* 

"In  the  case  of  Mclntyre,  already  referred  to,  the  matters 
relied  upon  to  avoid  the  pardon  were  the  record  of  the  court  and 
the  pardon  itself.  The  latter  recited  a  conviction  and  sentence 
of  imprisonment,  and  then  proceeded  to  remit  so  much  of  the 
judgment  as  extended  to  imprisonment,  upon  the  express  condi- 
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tion  that  the  fine  and  costs  be  paid.  The  pardon  was  declared 
void,  first,  because,  according  to  the  statute  of  North  Carolina, 
an  appeal  having  been  taken  to  the  Supreme  Court,  there  was  no 
subsisting  judgment,  as  the  pardon  represented.  Secondly,  be- 
cause the  pardon  releases  the  imprisonment  upon  condition  that 
the  fine  and  costs  be  paid,  when  in  fact  there  was  no  fine  imposed. 
Thirdly,  because  the  condition  precedent  upon  which  the  pardon 
was  to  take  efi*ect  could  not  be  performed ;  and  fourthly,  because 
the  pardon  and  record  taken  together  showed  that  the  governor 
was  imposed  upon  and  deceived.  But  if,  in  the  case  under  con- 
sideration,  the  governor  was  mistaken,  that  could  not  avoid  the 
pardon  unless  the  grantee  had  caused  the  misapprehension,  which 
does  not  appear.  That  it  must  appear,  we  think  the  authorities 
establish.  *  If  the  king  be  not  deceived  by  any  matter  suggested 
by  the  grantee,  but  is  only  mistaken  in  his  affirmation  or  sur- 
mises, although  it  be  in  the  law  itself,  such  grants  are  good,  and 
such  consttuction  of  them  should  be  made  as  tends  to  their  sup- 
port:' Viner  Abr.  vol.  17,  p.  100. 

*'  Besides,  it  is  well  settled  that  a  pardon  must  be  most  strictly 
construed  against  the  king  or  state,  and  most  beneficially  for  the 
subject :  4  Bl.  — ;  Ex  parte  Hunt,  5  English's  Arkansas  Rep. 
224.  We  therefore  hold  that  there  is  nothing  on  the  face  of  the 
pardon  that  ought  to  avoid  it. 

**  The  next  question  which  arises  relates  to  the  effect  of  the 
pardon.  It  is  contended  that  it  does  not  relieve  the  defendant 
from  the  payment  of  the  costs ;  and  secondly,  that  notwithstand- 
ing the  pardon,  the  court  ought  to  make  a  decree  for  the  main- 
tenance of  the  illegitimate  child. 

"  A  pardon  operates  as  a  release,  and  is  iQ  bexoonwtrued  as  if 
the  word  release  was  inserted  therein :  Cope  v.  Commonwealth,  4 
Casey  303.  But  noti^ij^b.stsitiding  it  operates  as  a  release,  it  can- 
not discharge  a  vested  right,  and  therefore  does  not  discharge 
costs  after  judgment.  To  this  point  we  have  many  authorities. 
A  contempt  in  the  spiritual  court  is  purged  by  a  pardon;  but  if 
costs  are  awarded,  they  are  not  discharged,  because  the  costs  are 
vested :  Croke  Charles  199.  So  also  in  Wilcox's  Case,  W.  was 
indicted  and  convicted  of  a  nuisance,  fined,  and  afterwards  par- 
doned. It  was  held  that  the  defendant  was  only  discharged  of 
the  fine,  but  not  of  the  abatement  of  the  nuisance,  *for  that  is 
not  a  punishment,  but  a  removal  of  that  which  is  a  grievance  to 
other  people  :*  Salk.  458. 

"  In  Downing's  Case,  10  Johns.  233,  D.  was  convicted  of  a 
felony,  and  sentenced  for  life  to  imprisonment,  which  rendered 
him  civiliter  mortuus^  but  he  was  afterwards  pardoned.  It  was 
held  that  he  could  not  reclaim  his  wife,  who  had  married  after 
his  conviction  and  sentence,  nor  recover  his  real  and  personal 
estate,  which  had  been  sold  by  an  administrator  appointed  to 
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settle  his  estate  upon  his  civil  death,  because  other  rights  had 
accrued  which  the  pardon  could  not  discharge.  And  upon  the 
same  principle  it  has  been  held  in  Pennsylvania  and  in  other 
states,  that  a  pardon,  after  judgment,  does  not  release  the  costs 
of  the  proceeding :  Commonwealth  v.  Duncan,  4  S.  &  R.  461 ; 
Commonwealth  v,  Dennison,  9  Watts  142;  6  Gilman  214;  21 
Miss.  272;  8  Blackford  229. 

"  But  where  there  is  no  vested  right  in  third  persons,  a  pardon 
operates  as  a  complete  release  of  all  final  consequences :  Cope  v. 
Commonwealth,  4  Casey  302-3. 

"  In  Hairs  Case,  5th  Rep.  52,  it  was  held  that  where  sentence 
is  given,  and  costs  taxed,  the  king's  pardon  could  not  release 
them ;  but  it  was  said  that  *  if  the  pardon  had  been  obtained 
before  the  sentence,  it  would  have  discharged  the  whole,  for  then 
the  court  could  not  have  proceeded  to  any  sentence  of  the  prin- 
cipal, and  by  consequence  not  of  the  costs,  which  are  but  acces- 
sary.' 

"  In  Duncan's  Case,  4  S.  &  R.  449,  D.  was  convicted  of  adul- 
tery and  bastardy,  and  after  sentence  pardoned.  It  was  held 
that  the  right  to  recover  the  costs  of  prosecution  was  not  vested, 
and  that  the  pardon  released  the  defendant  from  their  payment. 

"  In  Commonwealth  v.  Dennison,  9  Watts  142,  it  is  said  by 
Rogers,  Justice,  '  such  is  its  force,  that  even  in  the  case  of  costs 
they  are  discharged  by  a  pardon  before  judgment.' 

"  In  Playford  v.  Commonwealth,  4  Barr  144-5,  the  defendant 
was  sentenced,  on  a  conviction  of  assault  and  battery,  to  pay 
costs  after  he  had  filed  his  pardon  in  court,  and  the  Supreme 
Court  affirmed  the  judgment,  and  delivered  the  following  opinion : 
l^er  Curiam.  '  The  point  before  us  was  ruled  in  Duncan  v.  The 
Commonwealth,  4  S.  &  R.  449,  on  grounds  which  we  see  no  rea- 
son to  question,  and  feel  no  disposition  to  disturb.'  We  cannot 
admit  that  this  case  is  of  any  authority,  if  it  is  held  to  decide 
that  a  pardon  before  senteuce  does  not  discharge  costs  if  the 
pardon  be  pleaded.  But  we  are  inclined  to  think  that  the  judg- 
ment was  aflSrmed  upon  the  ground  taken  by  the  counsel  for  the 
Commonwealth  in  the  argument:  that  the  mere  filing  of  the  par- 
don does  not  make  it  a  part  of  the  record,  and  that  to  entitle  the 
party  to  its  benefit,  it  must  be  pleaded.  In  view,  therefore,  of 
the  authorities  cited,  we  hold  that  the  pardon  in  question  dis- 
charged the  defendant  from  any  liability  to  pay  costs. 

"The  next  question  is,  can  the  court  make  an  order  that  the 
defendant  pay  periodically  a  fixed  sum  for  the  maintenance  of 
the  bastard  child  ? 

"  By  our  Act  of  Assembly  of  1705,  it  is  provided,  *  that  any 
person  being  legally  convicted  to  be  the  reputed  father  of  a  bas- 
tard child,  shall  give  security  to  the  court,  town,  or  place  where 
such  child  was  born,  to  perform  such  order  of  maintenance  of 
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BQch  child,  as  the  justices  of  the  peace  in  their  sessions  shall 
direct  or  appoint.' 

"  Before  an  order  of  maintenance  can  be  made,  the  right  to  it 
must  vest.  When  does  it  vest  ?  At  the  instant  of  the  birth  of 
the  child  ?  When  the  information  is  made  ?  When  the  bill  is 
found,  or  when  the  verdict  is  rendered  ?  I  apprehend  at  neither 
of  these  times,  but  only  when  the  sentence  is  passed ;  and  if  no 
sentence  can  be  passed  because  the  conviction  is  set  aside,  there 
is  no  basis  to  support  such  a  decree.  And  this  view  seems  to  be 
in  accordance  with  the  rulings  of  our  own  Supreme  Court.  In 
Booz  V.  Engarman,  6  Harris  264,  it  is  said,  ^  after  sentence  is 
pronounced,  should  the  court  in  the  order  of  maintenance  direct 
a  sum  of  money  to  be  paid  to  the  prosecutrix  by  the  party 
accused,  her  right  to  the  money  becomes  vested  by  the  adjudica^. 
tion,  and  an  escape  afterwards  is  undoubtedly  a  good  foundation 
for  an  action  in  her  name.  But  until  such  order  be  made  in 
her  favour,  she  has  no  cause  of  action  against  the  accused,  or  no 
legal  interest  in  or  control  over  the  warrant  issued  for  his  arrest. 
The  criminal  proceeding  is  not  in  her  name,  or  for  her  benefit, 
but  in  the  name  of  the  Commonwealth,  for  the  purpose  of  enforc- 
ing the  moral  duty  of  maintenance,  and  for  the  protection  of  the 
public  from  the  expense.* 

"In  Downing  v.  The  Commonwealth,  9  Harris  216-17,  Boob 
V,  Engarman  is  recognised,  and  it  is  again  asserted,  that  a  prose* 
cutrix  in  a  case  of  fornication  and  bastardy  can  have  no  legal  or 
vested  interest  in  the  proceeding  until  after  sentence,  because  it 
may  be  that  when  the  sentence  is  pronounced  the  court  will  not 
order  the  payment  of  any  money  to  her. 

"In  Commonwealth  v.  Strayer,  decided  at  the  May  Term, 
1861,  and  not  reported,  it  was  held  that  the  Quarter  Sessions 
could  decree  the  money  to  be  paicT  to  the  mother,  the  clerk  of  the 
court,  to  a  justice  of  the  peace  of  the  neighbourhood,  or  other 
person.  It  seems,  therefore,  that  the  right  to  receive  the  main- 
tenance can  only  be  a  consequence  of  the  sentence.  And  here 
we  are  led  to  inquire  what  effect  the  executive  intended  the  par- 
don to  have,  or,  in  other  words,  what  did  he  pardon  ?  The  instru- 
ment itself  recites  that  *  a  certain  David  Ahl  was  convicted  upon 
a  certain  indictment  charging  him  with  fornication  and  bastardy,' 
and  after  giving  the  reasons  for  the  grant,  it  concludes,  ^  that  in 
consideration  of  the  premises,  I  have,  by  virtue  of  my  oflBcial 
prerogative  and  authority,  pardoned  the  said  David  Ahl,  and  he  is 
accordingly  fully  pardoned  of  the  said  conviction  and  offence.*  In 
using  these  words,  the  governor  evidently  intended  that  the  par- 
don should  set  aside  and  annul  the  verdict,  and  arrest  the  judg- 
ment. I  cannot  perceive  how  any  vested  right,  order,  or  decree 
can  be  founded  upon,  or  flow  from  a  conviction  thus  circum- 
stanced.    But  the  case  of  Commonwealth  v.  Duncan  is  cited  as 
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in  point ;  there  the  adultery  only  was  pardoned,  and  the  bastardy 
specially  excluded.  But  here  everything  is  included — fornica- 
tion, bastardy,  offence  and  conviction — all  pardoned. 

"  We  therefore  think  there  is  nothing  upon  which  we  can  found 
an  order  of  maintenance. 

*'  And  now,  to  wit,  January  6th  1862,  the  court  enter  judgment 
that  the  defendant,  David  Ahl,  go  without  day.** 

The  case  was  then  removed  into  this  court,  as  above  stated,  by 
the  Commonwealth,  and  the  following  errors  assigned : — 

1.  The  court  erred  in  remitting  and  discharging  the  recogni- 
sances of  the  defendant,  David  Ahl,  and  his  surety  Peter  Ahl, 
forfeited  on  the  4th  day  of  February  1861. 

2.  In  not  permitting  an  inquiry  whether  the  pardon  produced 
by  David  Ahl  was  not  obtained  by  fraud. 

3.  In  their  decision  on  the  evidence  before  them  of  fraud  in 
procuring  the  pardon. 

4.  In  allowing  the  pardon. 

6.  In  not  pronouncing  sentence  on  David  Ahl  for  the  costs  of 
prosecution. 

6.  In  not  making  an  order  for  the  payment  of  the  lying-in 
expenses,  and  for  the  payment  of  a  weekly  sum  for  the  mainte- 
nance of  the  illegitimate  child. 

The  case  was  argued  in  this  court  for  the  Commonwealth  by 
W.  0.  Chapman,  district  attorney,  with  whom  were  John  Evans 
and  John  L.  Mayer ;  and  by  C.  F.  Black,  V.  K.  Kee%ey,  and  J. 
fS,  Black  {or  the  defendant. 

The  opinion  of  the  court  was  delivered.  May  22d  1862,  by 

LowRiE,  C.  J. — We  doubt  not  that  the  written  opinion  of  the 
learned  judge  below  is  quite  suflScient  to  justify  his  rejection  of 
parol  evidence  that  the  pardon  was  obtained  by  a  fraud  upon  the 
governor.  We  do  not  judge  that  question  in  this  case,  because, 
in  criminal  cases,  it  cannot  come  before  us  in  regular  form  by 
bill  of  exceptions.  Nor  do  we  review  the  remission  of  the  re- 
cognisance, because  that  question  cannot  be  brought  up  in  this 
form,  the  sureties  being  no  parties  to  this  writ  of  error. 

We  need  not  say  whether  the  Quarter  Sessions  may  or  may 
not  disregard  a  pardon  that  bears  on  its  face  the  evidence  that  it 
was  procured  by  fraud,  because  we  think  that  this  one  does  not 
do  so.  It  recites  defectively,  but  not  falsely,  the  part  performed 
by  one  of  the  jurors ;  and  this  is  not  sufficient  evidence  of  fraud, 
and  it  is  all  that  is  relied  on. 

The  pardon  must,  therefore,  be  respected  by  the  court ;  and 
how,  then,  could  there  be  any  sentence?  The  costs  and  the 
lying-in  expenses,  and  the  maintenance  of  the  child,  are  essential 
parts  of  the  sentence  in  such  cases,  and  can  be  imposed  only 
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where  sentence  can  lawfully  be  pronounced.  The  pardon  pre- 
vents the  sentence  entirely,  and  therefore  discharges  from  them 
as  well  as  from  any  other  consequence  of  the  conviction.  This, 
too,  is  proved  by  the  opinion  of  Judge  Fisher.  The  judgment 
was  therefore  right,  that  the  defendant  go  without  day. 

Judgment  affirmed. 


Steinman  versus  Ewing, 

Bond  of  Married  Woman,  with  all  proceedings  thereon,  ahsohUely  void, 

1.  The  bond  of  a  married  woman  is  absolutely  void,  and  so  is  any  judgment 
on  it,  whether  by  warrant  of  attorney  or  otherwise. 

2.  A  married  woman  owning  real  estate  in  Pennsylvania,  sold  part  of  it, 
and  with  the  proceeds  of  the  land,  and  of  a  note  given  by  her,  bought  property 
in  Maryland  and  removed  there :  for  this  note  there  was  substituted  a  bond  and 
mortgage  upon  her  remaining  land,  the  proceeds  of  which  on  a  sale  did  not 
discharge  the  mortgage,  but  left  a  deficiency  for  which  the  holder  of  the  bond 
issued  a  foreign  attachment  against  her.  Ueld^  that  as  the  debt  was  not 
within  any  of  the  provisions  of  the  Act  of  1848,  or  covered  by  any  of  the 
decisions  of  the  courts  under  that  act,  the  action  could  not  be  maintamed. 

Error  to  the  Common  Pleas  of  Lancaster  county. 

This  was  a  foreign  attachment  in  debt,  commenced  March  80th 
1860,  by  John  F.  Steinman  against  Malvina  R.  Ewing  and  Kirk- 
patrick  Ewing,  in  which  the  following  case  was  stated  for  the 
opinion  of  the  court: — 

1.  The  sheriff  made  the  following  return  to  the  writ  in  the 
above  case: — "I  attached  by  virtue  of  the  annexed  writ  of 
foreign  attachment  a  note  for  $400,  in  the  hands  and  possession 
of  William  Gibson,  and  summoned  him  as  garnishee  by  reading 
and  copy  March  31st  1860,  and  Robert  Jackson,  N.  E.  I.'* 

August  27th  1860,  on  motion  of  A.  Herr  Smith,  Esq.,  attor- 
ney for  sheriff,  and  affidavit  filed,  the  court  allowed  the  sheriff  to 
amend  the  return  of  the  writ  in  accordance  with  the  state  of  the 
facts  in  the  case.  "  And  on  Robert  Jackson  by  leSc^ang  a  copy 
with  his  daughter  at  his  residence,  he  being  absent.*'  It  is  ad- 
mitted that  said  Robert  Jackson  received  the  copy  of  said  writ 
from  his  daughter. 

2.  Malvina  R.  Ewing,  one  of  the  defendants  above  named,  was 
at  the  time  of  the  issuing  of  the  attachment  a  married  woman, 
residing  in  Baltimore  county,  Maryland,  having  removed  from 
Lancaster  county  in  1858  to  property  purchased  by  her  with  the 
proceeds  of  lands  sold  and  mortgaged  by  her  in  Lancaster  county  ; 
part  of  the  purchase-money  of  said  property  in  Maryland  having 
been  obtained  from  Gyger  &  Co.  upon  a  note,  in  place  of  which 
note  the  bond  and  mortgage  hereinafter  mentioned  was  executed 
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and  delivered  to  said  Gyger  &  Co.,  and  by  them  waa  assigned  to 
the  plaintiflf  in  this  suit,  the  money  having  been  borrowed  for, 
and  applied  to,  said  purchase  of  lands  in  Maryland. 

3.  That  said  Malvhaa  R.  Ewing,  Kirkpatrick  Ewing,  her  hus- 
band, defendants  above  named,  and  James  Black,  trustee  of  said 
Malvina  R.  Ewing,  sold  and  conveyed  to  William  Gibson,  one  of 
the  garnishees  in  the  above  case,  a  house  and  about  twelve  acres 
of  land,  situate  in  Little  Britain  township,  Lancaster  county, 
being  property  held  in  trust  "for  the  only  use,  benefit,  and 
behoof  of  the  said  Malvina  R.  Ewing,  wife  of  Kirkpatrick  Ewing, 
her  heirs  and  assigns  for  ever,**  as  will  appear  by  the  deed  of 
James  C.  Ewing  and  wife,  dated  the  27th  day  of  February  1844, 
and  recorded  in  the  recorder's  office  of  Lancaster  county,  in 
Record  Book  Y,  vol.  6,  page  251,  and  received  as  part  of  the 
purchase-money  of  said  lot  a  bond  executed  and  delivered  by 
said  William  Gibson,  garnishee,  William  Gibson,  Jr.,  and  Allison 
Gibson,  dated  the  25th  day  of  March,  A.  D.  1859,  payable  to  the 
said  Malvina  R.  Ewing,  her  executors,  administrators,  and 
assigns,  in  the  sum  of  $400 ;  $200  thereof  with  interest  on  the 
whole  sum  on  the  25th  day  of  March,  A.  D.  1860,  and  the  remain- 
ing $200,  with  interest  thereon,  payable  on  the  25th  day  of 
March,  A.  D.  1861.  The  said  deed  of  James  C.  Ewing  and  wife, 
and  the  said  bond  of  William  Gibson,  is  made  part  of  this  case 
stated. 

4.  That  said  Malvina  R.  Ewing,  for  value,  transferred  and 
assigned  the  said  bond  of  William  Gibson  et  al,  to  William 
McCombs,  of  the  city  of  Philadelphia,  by  writing  on  the  back  of 
said  bond,  as  follows,  to  wit  :— 

I,  Malvina  R.  Ewing,  of  Baltimore  county,  Maryland,  do 
hereby  transfer  to  William  McCombs,  his  heirs,  administrators, 
and  assigns,  all  my  right,  title,  claim,  and  interest  to  the  within 
bond  for  value  received,  May  18th  1859. 

Malvina  R.  Ewing. 

Witness  present :  Hannah  Christy. 

And  at  said  date  delivered  the  said  bond  to  said  William 
McCombs,  who  still  holds  the  same.  That  said  McCombs,  before 
the  maturity  of  the  first  payment  of  said  bond  and  before  the 
issuing  of  this  attachment,  gave  notice  to  said  William  Gibson 
and  others  that  he  the  said  McCombs  was  the  holder  of  said 
bond. 

5.  That  said  Malvina  R.  Ewing,  Kirkpatrick  Ewing,  her  hus- 
band, and  James  Black,  trustee  as  aforesaid,  sold  and  conveyed 
to  Robert  Jackson,  the  other  garnishee  in  this  case,  a  house  and 
one  acre  of  ground,  situate  in  the  said  township  of  Little  Britain, 
being  also  "  the  sole  and  separate  estate"  of  the  said  Malvina  R. 
Ewing ;  and  to  secure  part  of  the  purchase-money  thereof,  the 
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said  Robert  Jackson  executed  and  delivered  his  bond  with  war- 
rant of  attorney  for  confession  of  judgment  for  the  sum  of  $75, 
dated  the  25th  day  of  March  1859,  and  payable  to  the  said  James 
Black,  trustee,  on  the  25th  day  of  March  1860.  That  judgment 
was  entered  on  said  bond  in  the  Court  of  Common  Pleas  of  Lan- 
caster county,  to  January  Term  1859,  No.  721.  / 

6.  That  said  Malvina  R.  Ewing,  for  value,  transferred  the  said 
bond  to  said  William  McCombs,  by  writing  on  the  back  as  fol- 
lows, to  wit : — 

I,  Malvina  R.  Ewing,  of  Baltimore  county,  Maryland,  do  hereby 
transfer  to  William  McCombs,  his  heirs,  administrators,  or  assigns, 
all  my  right,  title,  claim,  and  interest  to  the  within  judgment 
bond,  for  value  received.  May  18th  1859. 

Malvina  R.  Ewing. 

Witness  present :  Hannah  Christy. 

And  delivered  the  said  bond  to  the  said  McCombs,  who  still 
holds  the  same.  That  James  Black,  trustee  aforesaid,  assigned 
and  transferred  the  judgment  entered  on  said  bond,  by  writing 
on  the  margin  of  the  docket  of  the  Court  of  Common  Pleas  of 
Lancaster  county,  to  said  William  McCombs,  on  the  2d  day  of 
July,  A.  D.  1860. 

7.  That  the  bonds  of  the  said  William  Gibson  et  ah  and  Robert 
Jackson  were  transferred  to  said  McCombs  by  said  Malvina  R. 
Ewing,  to  secure  the  payment  to  him  of  $355,  with  interest 
thereon  from  the  18th  day  of  May  1859. 

8.  That  John  F.  Steinman,  the  plaintiff  in  this  case,  claims  to 
recover  in  this  attachment  suit  a  balance  of  $779,  with  interest 
from  October  6th  1859,  remaining  unpaid  on  a  bond  secured  by 
a  mortgage,  as  hereinbefore  mentioned,  of  other  property  of  the 
said  Malvina  R.  Ewing,  held  *'  in  trust  that  the  rents,  incomes, 
use,  and  occupancy  of  the  premises  shall  be  for  the  sole  and 
separate  use  of  the  said  Malvina  R.  Ewing,"  as  will  appear  by 
the  deed  of  Robert  A.  Evans,  dated  April  3d  1849,  and  recorded 
in  the  recorder's  oflSce  of  Lancaster  county,  in  Record  Book  M, 
vol.  7,  p.  198,  and  which  deed  is  made  part  of  this  case  stated. 
That  said  bond  was  executed  alone  by  said  Malvina  R.  Ewing 
during  her  coverture  and  at  the  same  time,  the  said  mortgage 
was  executed  during  coverture  by  the  said  Malvina  R,  Ewing  and 
James  Black,  her  trustee,  and  judgment  having  been  obtained 
thereon  and  the  said  mortgaged  premises  sold,  the  money  realized 
from  said  sale  did  not  pay  said  claim  by  the  aforesaid  sum  of 
$779.  The  said  bond  and  said  mortgage  recorded  in  the  re- 
corder's oflSce  of  Lancaster  county,  in  Mortgage  Book  15,  p.  133, 
is  also  made  a  part  of  this  case  stated. 

9.  If  upon  the  above  state  of  facts  the  court  shall  be  of  the 
opinion  that  the  plaintiff  under  the  said  attachment  is  entitled  to 
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the  money  due  and  to  become  due  on  the  bonds  of  the  said  Wil- 
liam Gibson  and  Robert  Jackson,  then  judgment  for  the  plaintiff 
for  the  amount  due  on  said  bonds,  or  so  much  thereof  as  the 
court  shall  be  of  opinion  the  plaintiff  is  entitled  to. 

If  the  court,  however,  shall  be  of  the  opinion  that  the  plaintiff 
is  not  entitled  to  the  whole  or  any  part  of  said  bonds,  then  judg- 
ment for  the  defendants  and  the  attachment  dissolved. 

The  court  below  (Hayes,  P.  J.)  directed  the  entry  of  judgment 
for  defendants  on  the  case  stated,  which  was  assigned  here  for 
error. 

A.  Herr  Smith  and  Andrew  J,  Steinman^  for  plaintiff  in  error. 

James  Black  and  George  M,  Kline^  for  defendants. 

The  opinion  of  the  court  was  delivered.  May  22d  1862,  by 
Read,  J. — The  bond  of  a  married  woman  is  absolutely  void, 
and  so  also  is  any  judgment  entered  upon  it,  whether  by  warrant 
of  attorney  or  otherwise :  Dorrance  v.  Scott,  3  Whart.  309 ; 
Glyde  v.  Keister,  8  Casey  80 ;  Keiper  v.  Helfricker,  6  Wright 
326 ;  Caldwell  v.  Walters,  6  Harris  82.  By  the  case  stated,  it 
appears  that  this  foreign  attachment  is  founded  upon  a  bond 
executed  alone  by  Malvina  R.  Ewing  during  her  coverture,  which 
was  accompanied  by  a  mortgage  of  certain  separate  estate  of  the 
said  feme  covert^  executed  at  the  same  time  by  the  said  Malvina 
R.  Ewing  and  James  Black,  her  trustee,  and  that  under  proceed- 
ings on  this  mortgage  the  mortgaged  premises  were  sold,  and  the 
money  realized  by  the  sale  did  not  pay  the  claim  by  the  sum  of 
8779,  which  sum,  with  interest,  it  is  sought  to  recover  in  this 
attachment.  In  order  to  show  a  consideration  for  this  bond,  so 
as  to  bring  the  debt  contracted  within  the  exceptions  of  the  Act 
of  1848,  it  was  alleged  and  admitted  by  the  case  stated  that  Mrs. 
Ewing  had  purchased  property  in  Baltimore  county,  Maryland, 
to  which  she  had  removed  from  Lancaster  county,  with  the  pro- 
ceeds of  lands  sold  and  mortgaged  by  her  in  the  latter  county, 
and  a  part  of  the  purchase-money  was  obtained  from  Gyger  & 
Co.  upon  a  pote,  in  place  of  which  note  the  bond  and  mortgage 
above  mentioned  were  executed  as  above  stated,  and  delivered  to 
Gyger  &  Co.,  And  by  them  were  assigned  to  the  plaintiff  in  this 
suit,  the  money  having  been  borrowed  for  and  applied  to  the 
purchase  of  lands  in  Maryland.  Now  it  is  clear  that  this  was 
not  a  debt  contracted  before  marriage,  nor  for  necessaries  for  the 
support  and  maintenance  of  her  family  during  coverture,  nor  was 
it  a  liability  incurred  in  the  management  of  her  estate,  nor  even 
for  improvements  to  her  separate  estate,  nor*  is  it  within  the 
exceptional  cases  of  Patterson  v.  Robinson,  1  Casey  81,  and 
Ramborger  v.  Ingraham,  2  Wright  146. 
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The  policy  of  the  Act  of  1848  was  to  secure  the  property  of 
married  women,  and  for  that  very  purpose  it  expressly  limited 
the  objects  for  which  debts  could  be  contracted  that  would  bind 
their  separate  estates,  nor  are  we  disposed  to  extend  the  list  so 
as  to  induce  them  to  enter  into  speculations  in  the  purchase  and 
sale  of  real  estate.  The  debt  in  this  case  not  being  within  any 
fair  construction  of  the  act,  or  covered  by  any  of  the  decisions 
of  this  court,  it  is  clear  that  the  plaintiff  cannot  recover  in  this 
action,  which  makes  it  unnecessary  to  consider  the  other  ground 
taken  by  the  court  below. 

Judgment  affirmed. 


4S     67 
1»   878 


Duncan's  Appeal. 

Deed  of  Trust  made  hy  a  Woman  in  contemplation  of  Marriage  invalid    

toitlujut  Consent  of  intended  Husband.  43  67^ 

jf221        %7« 

1.  A  widow  possessed  of  real  and  personal  estate,  having  entered  into  an 
engagement  of  marriage,  two  days  before  its  consunimntion,  executed  n  trust- 
^eed  without  the  knowledge  of  her  intended  husband,  conveying  to  her  brothers 
of  the  half-blood  all  her  property  in  trust  to  pay  to  her  llie  income  theroof 
during  life  and  to  her  heirs  after  her  death :  in  case  of  hor  deatlk  without 
leaving  issue,  or  of  the  decease  of  her  issue  after  her  death,  then  to  her  three 
half-brothers,  and  the  children  of  a  deceased  sister  absolutely.  On  bill  in 
equity  filed  by  the  husband  after  the  marriage,  to  vacate  and  annul  the  deed, 
it  was  Heldt  that  the  trust-deed  made  in  contemplation  of  marriage  and  with- 
out the  consent  of  her  intended  husband,  was  a  fraud  upon  the  marriage 
contract,  and  therefore  null  and  void. 

2.  Where  the  husband  after  the  marriage,  and  before  knowledge  of  his  rights, 
acted  as  an  agent  under  the  deed  of  trust,  he  did  not  thereby  ratify  the  deed, 
nor  was  he  estopped  from  attempting  to  avoid  it. 

Appeal  from  the  Common  Pleas  of  Franklin  county. 

This  was  an  appeal  by  Augustus  Duncan,  Calvin  M.  Duncan, 
and  William  A.  Duncan,  from  the  decree  of  the  Common  Pleas 
on  a  bill  in  equity  filed  by  John  W.  Reges  against  them  and  Mary 
W.  Reges,  wife  of  complainant. 

The  bill,  which  was  filed  to  January  Term  1861,  set  forth,  in 
substance,  that,  on  the  23d  of  August  1859,  Mary  W.  Meals, 
widow  of  Moses  B.  Meals  (now  wife  of  complainant),  was  the 
owner,  in  her  own  right,  of  a  considerable  amount  of  real  estate, 
stocks,  moneys,  securities,  and  other  personal  property.  That, 
on  and  before  that  day,  there  was  a  mutual  contract  of  marriage 
subsisting  between  her  and  the  complainant.  That  Calvin  M. 
Duncan,  Augustus  Duncan,  and  William  A.  Duncan  are  brothers 
of  the  half-blood  of  Mrs.  Meals  (now  Reges),  and  knew  this  to 
be  the  case.  That  they  prepared,  or  caused  to  be  prepared,  a 
certain  indenture,  bearing  date  the  23d  day  of  August  1859,  and 
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presented  the  same  to  their  sister,  Mary  W.  Meals,  for  execution, 
by  which  she  conveyed  and  transferred  to  them  all  her  property, 
upon  certain  trusts  nominated  in  the  deed.  That  the  indenture 
was  prepared  at  the  instance  of  the  brothers,  without  the  know- 
ledge, consent,  or  wish  of  their  sister,  and  without  any  instruc- 
tions from  her  to  do  so ;  and  that  she  signed  the  same  unad- 
visedly and  in  ignorance  of  its  legal  effect,  and  of  the  nature, 
extent,  and  scope  of  the  provisions  and  trusts  therein  contained, 
and  through  improper  influence  and  persuasions  used  with  her 
by  the  brothers  to  obtain  her  signature.  That  the  Messrs.  Dun- 
can were  actuated  solely  by  selfish  and  avaricious  motives  in 
procuring  the  execution  of  the  deed,  and  were  not  moved  thereto 
by  any  feelings  of  friendship  or  kindness  for  their  sister.  That 
the  complainant  was  married  to  Mary  W.  Meals  on  the  25th  day 
of  August  1859,  two  days  after  the  execution  of  the  deed,  and 
that  he  had  no  knowledge  of  the  existence  of  the  deed  until  the 
next  morning  after  the  marriage.  The  deed  was  not  entered  for 
recording  until  August  27th  1859.  That  when  the  complainant 
learned  the  contents  of  the  indenture,  he  immediately  commiv 
nicated  his  information  to  his  wife,  who  expressed  great  regret, 
mortification,  and  surprise  at  what  she  had  done,  and  went  to  see 
Calvin  M.  Duncan,  for  the  purpose  of  having  the  deed  annullec  .* 
That  he  refused  to  do  so,  because  such  an  act  was  beyond  his 
power,  inasmuch,  as  upon  certain  contingencies  mentioned  in  the 
deed,  her  infant  daughter  and  the  minor  children  of  a  deceased 
sister  would  become  entitled  to  a  portion  of  the  property  con- 
veyed. That  the  execution  of  the  deed,  at  the  time  and  under 
the  circumstances  fully  stated  in  the  bill,  was  a  fraud  upon  the 
marital  rights  of  the  complainant,  &c.,  &c. 

To  this  bill,  Calvin  M.  Duncan,  Augustus  Duncan,  and  Wil- 
liam A.  Duncan  made  answer  upon  oath,  substantially  denying  all 
its  material  averments.  In  the  answer  of  Mrs.  Reges,  she  denied 
all  knowledge  of  the  nature  of  the  deed,  averring  that  she  gave 
no  direction  for  its  preparation,  and  that  its  execution  and 
acknowledgment  were  the  result  of  imposition  and  persuasion. 
The  Messrs.  Duncan  also  demurred  to  the  bill,  alleging,  for  cause, 
1.  That  if  it  be  true,  as  is  alleged  in  the  bill,  that  Mary  W. 
Meals  did  execute  the  indenture  unadvised,  in  ignorance  of  its 
contents  and  legal  operation,  and  through  improper  influence  and 
persuasion  exercised  over  her  by  her  brothers,  that  she  should 
have  been  made  a  party  to  the  bill  of  complaint,  and  not  one  of 
the  respondents ;  2.  That,  inasmuch  as  the  complainant  was  not 
intermarried  with  Mary  W.  Meals  at  the  date  of  the  indenture, 
he  had  no  marital  rights  in  her  estate  of  which  he  could  be 
defrauded,  even  if  it  were  true  that  he  was  not  informed  of  the 
existence  of  the  deed  prior  to  his  marriage. 

It  appeared,  as  a  fact  in  the  case,  that  after  the  marriage,  and 
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with  full  knowledge  of  all  the  facts,  Mr.  Reges  accepted  a  letter 
of  attorney  from  his  wife,  under  which  he  received  from  the 
Mesi<rs.  Duncan  about  $600.  This  letter  of  attorney  he  subse- 
quently delivered  up  to  Calvin  M.  Duncan,  who  lield  it  when 
the  bill  was  filed. 

The  court  below,  on  hearing  the  case,  ordered  ana  decreed  that 
the  indenture  in  the  pleadings  mentioned,  be  vacated,  cancelled, 
and  annulled  as  void  and  of  none  effect.  And  that  Augustus  Dun- 
can, Calvin  M.  Duncan,  and  William  A.  Duncan,  the  trustees 
therein  named,  do,  on  or  before  the  1st  day  of  January  1862, 
reconvey,  reassign,  retransfer,  and  deliver  up  unto  the  said  Mary 
W.  Reges,  all  their,  the  said  Augustus  Duncan,  Calvin  M.  Dun- 
can, and  William  A.  Duncan's  right,  title,  interest,  and  claim 
under  or  by  virtue  of  said  indenture,  free  and  discharged  from 
all  trust  and  condition,  and  that  they  do  furthermore,  within  the 
time  aforesaid,  convey  all  the  real  estate,  and  assign,  transfer, 
and  deliver  unto  the  said  Mary  W.  Reges,  all  the  stocks,  judg- 
ments, moneys,  and  effects  in  said  indenture  mentioned,  conveyed 
and  transferred  and  sold.  And  the  income,  rents,  issues,  profits, 
and  interest  thereof,  together  with  all  the  investments,  securities, 
or  evidences  of  the  same,  and  the  portion  or  portions  thereof 
remaining  in  the  possession,  care,  custody,  or  control  of  them, 
the  said  Augustus  Duncan,  Calvin  M.  Duncan,  and  William  A. 
I'vuncan.  And  further  ordered  that  the  respondents  pay  the 
c  )sts  of  this  suit. 

The  case  was  thereupon  removed  into  this  court  by  the  respond- 
ents,  where  the  decree  of  the  court  below  was  assigned  for  error. 

Reilly  ^  Welsh  and  J.  McD,  Sharp,  for  appellants. 

EyBter  ^  Bonebrake,  for  appellee. 

The  opinion  of  the  court  was  delivered.  May  29th  1862,  by 
LoWRiE,  C.  J. — We  feel  very  sure  that  no  fraud  was  intended 
liere,  and  very  probably  the  arrangement  was  very  discreet  and 
\irudent ;  but  it  was  very  improper  to  make  it  without  the  con- 
sent of  the  intended  husband.  Common  candour  forbids  that  so 
important  a  change  in  his  intended  wife's  circumstances,  and  in 
her  power  over  her  estate,  should  be  made  without  his  consent, 
and  equity  sternly  condemns  it  as  a  fraud  upon  his  just  expecta- 
tions. This  principle  of  equity  has  stood  the  test  of  experience 
too  long  to  be  open  to  dispute  now. 

Nor  does  our  Married  Women's  Act  of  1848  at  all  affect  the 
question.  It  prevents  the  marriage  from  operating  as  a  transfer 
of  any  of  the  wife's  property  to  the  husband,  and  saves  it  for 
herself.  The  plaintiff  had  therefore  a  right  to  suppose  that  he 
was  marrying  her  with  all   her  legal  power  over  her   estate, 
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whereas  by  this  arrangement  it  was  secretly  slipped  into  the 
hands  of  trustees,  and  out  of  her  control,  just  before  the  mar- 
riage was  consummated.  This  is  not  just  or  equitable  treatment 
of  the  husband.  A  fraud  no  greater  than  this  would  avoid  any 
other  contract  than  that  of  marriage ;  but  as  this  cannot  be 
avoided,  equity  avoids  the  contracts  that  are  in  fraud  of  it. 

It  was  no  ratification  of  the  wrong  done,  or  estoppel  of  his 
right  to  complain  of  it,  that  the  plaintiff,  after  the  marriage  and 
before  knowledge  of  his  rights,  acted  as  agent  under  the  deed  of 
trust,  for  no  one  was  misled  by  that  to  his  injury.  We  find 
nothing  in  the  case  to  support  the  arrangement,  or  to  estop  the 
plaintiff  from  complaining,  and  nothing  erroneous  in  the  form 
of  the  proceeding. 

Decree  aflSrmed,  at  the  costs  of  the  appellants. 


Keagy  et  al.  versiis  The  Commonwealth  for  use,  &c. 

Purchaser  of  C1u)$e  in  Action  not  negotiable  takes  it  subject  to  Equities 

of  Debtor, 

1.  Every  purchaser  of  a  chose  in  action  not  nepjotiable  takes  it  subject  to 
all  the  equities  which  the  debtor  may  then  have,  when  not  previously  inquired 
of  concerning  his  defences. 

2.  Where  a  purchaser  of  land  had  become  responsible  for  a  recognisance 
previously  given  by  the  vendor,  and  had  afterwards,  before  assignment  by  the 
vendor  to  a  third  person  in  fact  and  of  record,  bought  a  judgment  against 
the  vendor,  it  was  Eddy  that  the  judgment  was  an  equitable  set-oif  against 
the  recognisance. 

Error  to  the  Common  Pleas  of  Bedford  county. 

This  was  a  scire  facias  sur  recognisance  in  the  Orphans'  Court 
on  the  partition  of  the  real  estate  of  Abraham  Keagy,  deceased, 
in  the  name  of  the  Commonwealth  for  the  use  of  Christian 
Keagy,  now  for  the  use  of  0.  E.  Shannon,  against  Philip  Keagy 
and  Jacob  Hippie,  with  notice  to  Thomas  Johnston,  terre-tenant, 
in  which  the  following  case  was  stated  for  the  opinion  of  the 
court : — 

On  the  20th  February  1843,  proceedings  were  had  in  partition 
on  the  estate  of  Abraham  Keagy,  deceased — appraisement  held. 
On  the  5th  March  1844,  land  decreed  to  Philip  Keagy,  one  of 
the  heirs.  Same  day  Philip  Keagy,  with  Jacob  Hippie  as  bail, 
gave  recognisances  to  widow  and  heirs.  The  widow's  recogni- 
sance was  conditioned,  among  other  things,  to  pay  one  of  the 
heirs,  Christian,  the  legal  plaintiff,  $286.15  at  the  widow's  death. 
Philip  Keagy  afterwards  sold  the  land  to  Thomas  Johnston. 
About  15th  August  1851),  the  widow  died.  To  Nos.  44  and  45, 
February  Term  1857,  Joh«  S.  Hetrick  issued  fi.  fa.  with  sci.  fa. 
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against  Johnston,  the  defendant,  and  attached  the  amounts  of 
his  judgments  against  Christian  Keagj  in  the  hands  of  said 
Johnston,  and  Johnston  paid  the  same  off  at  the  widow's  death. 
This  left  $59  due  on  the  recognisance.  On  8th  June  1860,  0. 
E.  Shannon  obtained  an  assignment  of  this  balance,  and  on  the 
15th  June  1860,  it  was  filed  of  record.  Jacob  Brenneman  had  a 
judgment  against  said  Christian  Keagy,  to  No.  97,  August  Term 
1857,  in  the  Common  Pleas,  for  $53.59,  with  interest  from  5th 
September  1857.  On  the  3d  February  1860,  Brenneman  assigned 
this  judgment  to  Johnston,  the  defendant,  who  had  it  filed  of 
record  16th  November  1860. 

The  recognisance  and  judgment  both  being  matters  of  record, 
the  question  is,  which  assignment  shall  take  precedence,  the  one 
from  Brenneman  to  Johnston,  which  was  made  first,  or  the  one 
from  Keagy  to  Shannon,  which  wsls  filed  first.  If  the  assignment 
to  Shannon  first  filed  is  good  as  against  the  other,  then  judgment 
to  be  entered  for  plaintiff  for  $59,  with  interest  from  8th  June 
1860 ;  if  not,  judgment  to  be  entered  for  defendant. 

On  the  29th  of  November  1861,  the  court  directed  judgment 
to  be  entered  for  plaintiff  for  the  sum  of  $59,  with  interest  from 
8th  June  1860,  which  was  assigned  for  error  here  by  defendants. 

A.  King^  for  plaintiff  in  error,  contended  that  he  was  entitled 
to  judgment  in  the  case  under  the  authority  of  Ramsey's  Appeal, 
2  Watts  228,  Fisher  v.  Knox,  1  Harris  622,  and  Rider  v.  John- 
ston, 8  Id.  190. 

Ce%9na  and  Spongy  for  defendants  in  error. — The  parties  claim 
the  same  recognisance  in  effect ;  the  one  by  an  assignment  of  it, 
the  other  by  an  assignment  against  it.  It  is  not  a  question  of 
equitable  set-off,  but  a  question  of  negligence  on  the  one  side, 
or  diligence  on  the  other.  If  Johnston  had  a  judgment  against 
this  recognisance,  he  should  have  put  it  upon  the  record.  The 
judgment  he  now  claims  to  have  against  the  recognisance  was 
Jacob  Brenneman 's  judgment,  so  the  record  said  when  Shannon 
obtained  this  recognisance ;  when  he  issued  his  writ  upon  it,  and 
for  one  month  after.  What  notice  could  Shannon  have  of  John- 
ston's assignment  of  this  judgment,  which  he  carried  in  his 
pocket  until  after  Shannon  obtained  the  recognisance  ?  John- 
ston's previous  conduct  in  paying  off  the  Hetrick  attachment 
still  further  misled  Shannon,  and  would  have  led  any  one  to  sup- 
pose that  when  he  had  paid  the  full  amount  of  the  attachments 
out  of  the  recognisance,  and  asserted  no  claim  or  set-off,  that  he 
was  ready  to  pay  the  balance.  The  ru]e  that  the  assignee  of  a 
chose  in  action  takes  it,  subject  to  all  the  equities  subsisting 
between  the  original  parties,  is  no  more  familiar  than  exception- 
able, when  the  party  claiming  its  protection  has  failed  to  comply 
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with  all  its  requisites,  or  when  he  does  not  occupy  the  ground 
of  an  original  holder  of  the  chose.  Johnston  was  a  terre-tenant ; 
the  land  was  bound  for  the  money,  and  Johnston  bought  subject 
to  this  lien,  with  full  notice.  When  Shannon  came  to  collect  the 
balance  due  on  the  judgment,  he  was  bound  to  look  no  further 
than  the  record.  He  was  not  bound  to  suspect  that  Jacob  Brenne- 
man*s  judgment  had  anything  to  do  with  it.  An  equitable  right 
of  setting  oflF  judgments  is  permissive,  and  then  only  where  it 
will  infringe  on  no  other  right  of  equal  grade :  Ramsey's  Appeal, 
2  Watts  230. 

This  is  a  question  essentially  of  notice.  If  Keagy,  the  original 
holder  of  the  recognisance,  had  issued  before  Johnston  filed  his 
assignment,  he  would  be  entitled  to  costs.  The  case  of  Rider  v. 
Johnston,  8  Harris  190,  referred  to  by  the  plaintiff  in  error,  is  as 
confidently  relied  on  by  the  defendant  in  error  for  sustaining  the 
position  that  he  cannot  be  affected  by  the  set-off  of  Johnston 
without  notice.  The  maxim  prior  in  tempore^  potior  in  jure^ 
holds,  it  is  true,  wherever  it  has  not  been  inverted  by  enactment, 
or  where  the  benefit  has  not  been  lost  by  misconduct  and  impru- 
dence ;  but  it  must  not  be  allowed  to  protect  a  party  who  has 
neglected  a  requisite  precaution  to  save  others  from  imposition. 
Fisher  v.  Knox,  1  Harris  626,  conclusively  settles  this  case.  See 
also  Mott  V.  Clark,  9  Barr  399 ;  Phillips  v.  Bank  of  Lewistown, 
6  Harris  402. 

The  plaintiff  in  error  had  his  assignment  on  the  13th  February 
and  23d  March  1860,  when  he  paid  off  the  Hetrick  attachments  to 
Shannon,  who  was  then  acting  as  attorney  for  Hetrick.  Why  did 
he  not  file  it  if  he  had  it,  or  let  Shannon  know  that  he  had  such 
an  assignment  ?  Shannon  would  not  then  in  the  following  June 
have  purchased  the  recognisance.  But  here  was  a  recognisance 
standing  open  upon  record ;  the  widow  had  died,  and  it  was  to 
be  paid.  Johnston  had  paid  part,  and  the  remainder,  $59,  stood 
due  and  unpaid.  Johnston  never  even  asserted  or  entered  of 
record  any  set-off.  "  Shannon  concluded,  as  he  had  a  right  to  do, 
that  the  balance  was  unpaid,  obtained  an  assignment,  issued  his 
writ,  and  not  until  a  month  after  all  this  was  done  did  the  plaintiff 
or  any  one  else,  except  Brenneman  and  Johnston  perhaps,  hear 
that  the  Brenneman  judgment  had  anything  to  do  with  the  case. 

The  opinion  of  the  court  was  delivered.  May  29th  1862,  by 
LoWRiE,  C.  J. — Johnston  became  responsible  for  the  recognis- 
ance in  favour  of  Christian  Keagy  by  buying  the  land  on  which 
it  was  charged,  and  afterwards  he  bought  a  judgment  of  Bren- 
neman against  Keagy,  and  thus  obtained  a  right  of  set-off  to  the 
amount  of  it :  afterwards,  and  without  notice  of  this  purchase, 
Shannon  obtained  an  assignment  of  the  recognisance  and  sued  on 
it.  Can  Johnston  set  off  against  the  recognisance  the  judgment 
against   Keagy  thus  purchased  before   the   recognisance   was 
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assigned  in  fact  and  of  record?  Why  not?  Every  purchaser 
of  a  chose  in  action  takes  it  subject  to  all  the  equities  which  the 
debtor  may  then  have,  when  not  previously  inquired  of  concern- 
ing his  defences :  and  surely  this  purchased  judgment  gave  him 
an  equitable  right  of  set-ofif.  So  say  all  the  cases,  and  none  of 
them  referred  to  conflict  with  this  principle.  The  value  of 
recording  the  assignment  of  the  judgment  by  Brenneman  to 
Johnston  was  only  to  prevent  it  from  being  again  sold  to  some 
one  else :  it  does  not  at  all  affect  this  case ;  and  so  with  the 
assignment  of  the  recognisance.  The  purchase  of  it  without 
recording  the  assignment,  made  Shannon's  title  to  it  complete, 
subject  to  any  equitable  set-off  then  held  by  Johnston.  The  case 
of  Rider  v.  Johnston,  8  Harris  190,  goes  even  further  than  this, 
and  would  allow  Johnston  to  set  off  any  claims  purchased  against 
his  creditor,  even  after  the  assignment  of  his  debt,  if  he  had  no 
notice  of  the  assignment.  I  thought  at  the  same  time  this  was 
going  too  far,  but  perhaps  not. 

Judgment  reversed,  and  judgment  for  the  defendant  on 
the  case  stated,  with  costs,  and  record  remitted. 
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Execution  of  last  WiU  and  Testament  213         137 

"Where  a  will,  written  in  the  presence  of  the  testator,  and  according  to  his 
dictation,  is  executed  in  accordance  with  the  statutes,  it  is  valid,  though  not 
read  to  or  by  him. 

Appeal  from  the  Register's  Court  of  Lebanon  county. 

This  was  an  appeal  by  Simon  Hess  and  John  Hess,  two  of  the 
sons  of  Michael  Hess,  deceased,  from  the  decree  of  the  Regis- 
ter's Court  of  Lebanon  county ;  composed  of  Hon.  John  J.  Pear- 
son, P.  J.,  William  Rank,  and  Thomas  Kramer,  associate  judges, 
and  Henry  Bross,  Register  of  Wills  of  said  county ;  confirming 
the  decision  of  the  register,  admitting  to  probate  a  paper  pur- 
porting to  be  the  last  will  and  testament  of  deceased. 

The  material  facts  of  the  case  will  be  found  in  the  following 
opinion  of  the  president  of  the  Register's  Court. 

"  There  is  but  one  question  raised  on  the  evidence.     Is  the 

Saper  offered  for  probate  suflSciently  established  as  the  will  of 
lichael  Hess? 
"The  sanity  of  the  testator,  and  his  full  mental  capacity  to 
make  a  valid  will,  has  not  been  called  in  question,  and  the 
signature  of  the  instrument,  and  due  publication  in  presence  of 
two  witnesses,  who  attested  it  in  presence  of  the  deceased,  is 
conceded.     The  only  point  raised  is,  can  the  writing  be  estab- 
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lished  as  a  will,  when  never  read  over  to  or  by  the  testator  ? 
The  two  subscribing  witnesses,  David  Elliott  and  Cyrus  Bender, 
were  called  by  the  contestants,  to  prove  that  the  will  was  not 
read  to  the  deceased  in  their  presence.  They  testify  that  they 
were  called  in  as  witnesses,  the  deceased  was  asked  if  it  was 
his  last  will  and  testament,  said  it  was,  requested  Esquire  Shuey 
to  write  his  name  to  it  for  him,  as  his  hand  trembled,  made  his 
mark  in  presence  of  the  witnesses,  and  they  both  attested  it 
in  his  presence.  They  prove  that  the  writing  was  not  read  in 
their  hearing,  nor  did  they  see  the  deceased  reading  it.  Their 
evidence  sufficiently  establishes  the  will,  and  it  is  proved  in  due 
form  of  law,  as  it  is  not  expected  that  the  witnesses  shall  hear 
the  paper  read,  or  be  conversant  with  its  contents.  It  is  suflS- 
cient  that  the  party  signing  declares  it  to  be  his  will  in  presence 
of  the  witnesses,  and  that  they  attest  it  in  his  presence.  Is  this 
writing  disproved,  and  its  authenticity  as  a  will  destroyed,  by  the 
testimony  of  Esquire  Shuey  ?  He  deposes  that  when  sent  for, 
and  the  object  of  his  visit  explained,  a  table  was  set  by  the  bed- 
side of  the  sick  man,  and  all  the  persons  sent  out  of  the  room ; 
the  directions  for  the  will  were  given,  and  a  memorandum  made, 
the  formal  parts  written,  and  then  the  witness  interrogated  the 
deceased  from  the  memorandum,  to  see  if  his  memory  was  per- 
fect, and  they  understood  it  alike.  The  will  was  then  written 
down  carefully  as  directed,  and  the  witness  says  that  he  wrote 
down  nothing  but  what  was  ordered  by  the  deceased,  and  all  that 
he  ordered :  that  all  was  done  with  care  and  accuracy,  but  the 
will  was  not  read  over  to  the  decedent,  on  account  of  his  extreme 
deafness,  and  the  impossibility  of  making  him  hear  without  all 
of  the  persons  in  the  adjoining  room  hearing  it  also ;  which  the 
witness  inferred  was  not  intended,  from  the  fact  of  their  having 
been  sent  out  of  the  room.  It  further  appears  that  the  decedent 
could  not  read  English,  and  the  writing  was  in  that  language, 
though  dictated  in  German,  which  both  parties  well  understood. 
Does  the  want  of  reading  invalidate  the  will  ?  We  have  no  stat- 
utory provision  requiring  a  writing  of  this  kind  to  be  read,  and 
are  left  to  the  general  principles  of  the  common  law,  which  exacts 
knowledge  of  the  contents  of  every  instrument  before  it*  can 
become  obligatory,  and  more  especially  those  of  a  testamentary 
character.  The  only  mention  of  reading  in  the  Act  of  Assembly 
is  to  be  found  in  the  14th  section  of  the  Act  of  1833,  relating  to 
the  repeal  of  a  devise  of  land,  by  a  nuncupative  will,  which  must 
be  reduced  to  writing  in  the  lifetime  of  the  testator,  '  and  read 
to  or  by  him.' 

"  Every  person  who  executes  a  will  in  due  form  is  presumed 
to  be  acquainted  with  its  contents,  without  direct  proof  that  it 
was  read  to  or  by  him.  This  knowledge  may  be  disproved  by 
the  evidence  of  a  single  witness ;  or  established  by  like  testimony. 
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Lewis  V.  Lewis,  6  S.  &  R.  489.  The  general  rule  is  laid  down 
bv  Judge  Washington  in  Harrison  v.  Rowan,  3  W.  C.  C.  Rep. 
385,  that  if  evidence  be  given  that  the  testator  was  blind, 
or  from  other  cause  incapable  of  reading :  or  if  reasonable 
ground  is  laid  for  believing  that  it  was  not  read  to  him,  or  that 
there  was  fraud  or  imposition  of  any  kind  practised  upon  the 
testator,  it  is  incumbent  on  those  who  would  support  the  will,  to 
meet  such  proof  by  evidence,  and  to  satisfy  the  jury  either  that 
the  will  was  read,  or  that  the  contents  were  known  by  the  testa- 
tor. This  principle  is  reiterated  by  Judge  Rogers  in  Harden  v. 
Havs,  9  Barr  163^  and  by  Judge  Lewis  in  Harding  v.  Harding, 
6  Harris  342. 

*'  The  decedent  in  the  present  case  could  not  read  or  under- 
stand the  English  language,  in  which  the  will  was  written,  and, 
therefore,  in  regard  to  it  stood  in  the  situation  of  a  blind  man, 
as  is  intimated  by  Judge  Lowrie  in  Hoshauer  v.  Hoshauer, 
2  Casey  406. 

"  All  of  the  cases  lay  great  stress  on  proof  that  instructions 
were  given  to  prepare  the  will,  as  repelling  any  presumption  of 
fraud  or  imposition  in  cases  of  alleged  weakness  or  imbecility. 
But  Jarman,  Vol.  1,  p.  46,  says  that  such  proof  is  not  indispei»- 
sable,  other  evidence  of  knowledge  or  assent  may  be  given,  and 
when  the  party  is  of  mental  capacity,  knowledge  of,  and  assent 
to,  the  contents  is  presumed.  It  rests  upon  the  party  objecting 
to  disprove  it. 

"  In  the  case  under  consideration,  those  objecting  to  the  will 
have  fully  proved  that  instructions  to  prepare  it  were  given,  and 
that  it  was  truly  written  down  by  the  scrivener  pursuant  to  the 
instructions,  in  presence  of  the  testator,  so  that  there  was  no 
possible  danger  of  mistake  from  those  instructions  being  carried 
in  the  mind  for  some  distance,  or  a  period  of  time.  It  comes  to 
the  single  question.  Is  reading  indispensable,  or  can  knowledge 
of  the  contents  be  established  by  other  evidence  ? 

"  When  the  will  is  not  read,  it  must  be  shown  to  the  satisfa*}- 
tion  of  the  court  that  its  contents  were  otherwise  known  to  the 
decedent.  As  where  it  was  copied  from  a  paper,  the  contents 
of  which  were  known  to  the  testator :  2  Green's  Ch.  Rep.  562. 
So  it  can  be  shown  that  the  will  is  substantially  in  accordance 
with  the  instructions  of  the  testator,  it  may  be  considered  that 
he  was  acquainted  with  its  contents.  But  if  in  drawing  out,  the 
instructions  are  materially  departed  from,  the  testator  must  be 
made  acquainted  with  the  deviations  and  alterations — if  the 
testator  does  not  know — if  the  will  is  not  read  over,  or  its  con- 
tents and  variations  otherwise  made  known  to  him,  it  cannot  be 
sustained :  1  Harrington  454,  464.  There  are  but  few  cases 
where  actual  reading  over  is  necessary,  the  contents  may  be 
shown  otherwise  to  have  been  known  to  the  testator :  4  Ilarring- 
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ton  851.  It  is  said  in  Virginia,  3  Leigh  82,  that  the  will  of  a 
blind  man  need  not  be  proved  to  have  been  read  to  him,  if  it 
appear  from  other  circumstances  that  he  knew  the  contents  of 
the  paper,  or  the  substance  of  it :  Swinburne,  Vol.  1,  p.  166, 
lays  down  the  general  position,  that  '  a  will  is  not  good  if  not 
read,'  but  the  court  in  2  Lewis  291,  says,  thi^  is  only  a  rule  of 
the  civil  law,  not  of  the  law  of  this  country,  and  the  want  of 
reading  can  only  be  used  as  evidence  of  fraud  or  imbecility.  If 
that  is  removed,  and  it  can  be  shown  that  the  testator  knew  the 
substance  of  the  contents,  it  is  suflScient.  Such  is  also  substan- 
tially the  decision  in  7  Georgia  Rep.  664,  an^J  12  Georgia  692. 
The  court  in  2  Lewis  291,  applies  the  doctrine  to  wills,  that 
rules  in  regard  to  deeds,  as  laid  down  in  Thoroughgood's  Case, 
2  Co.  Rep.  9.  '  If  a  deed  be  falsely  read  to  a  party,  even  by  a 
stranger,  he  may  avoid  it,  but  if  the  party  who  should  deliver 
the  deed  doth  not  require  it  to  be  read,  he  shall  be  bound  by  it, 
though  it  be  penned  against  his  meaning.'  This  doctrine  we 
consider  erroneously  applied  to  wills.  Sir  John  Nicholl,  in  the 
consistory  court,  1  Phillimore  187,  says,  *  Execution  of  the  will, 
generally  speaking,  implies  everything  till  the  contrary  is  proved ; 
proof  of  reading  over,  proof  of  instructions,  is  not  necessary, 
unless  the  capacity  is  shown  to  be  doubtful.'  In  that  case 
throughout,  instructions  seem  to  be  placed  on  the  same  footing 
with  reading  over.  In  the  case  now  before  us  we  have  full  and 
clear  evidence  of  *  instructions^*  as  proved  by  the  objectors,  and 
also  that  the  instructions  were  followed. 

'*  Sir  John  Nicholl,  in  another  case,  1  Phillimore  357,  says : 
*  Upon  the  point  of  law,  there  certainly  have  been  cases  where 
a  paper,  written  in  the  lifetime  of  the  testator,  but  neither  re- 
duced into  writing  in  his  presence  nor  read  over  to  him,  has 
yet  been  established :  but  then  they  have  been  so  established 
upon  cases  perfectly  clear,  both  as  to  the  intention  of  the  de- 
ceased, conveyed  by  his  instructions^  and  that  the  paper  was 
exactly  conformable  thereto  :'  and  he  cites  many  authorities  in 
support  of  this  opinion.  See  also  2  Eccl.  Rep.  361 ;  2  Addams 
.  441 ;  3  Eccl.  Rep.  260.  Knowledge  of  the  contents  may  be 
proved  by  circumstances,  even  in  the  case  of  a  blind  or  illiterate 
man :  3  Starkie's  Ex.  1261-2,  and  notes. 

"  In  Pennsylvania,  at  an  early  period,  the  doctrine  was  fully 
recognised,  that  the  want  of  reading  would  not  vitiate  a  will ; 
therefore,  where  instructions  were  given  by  the  deceased  for  pre- 
paring such  an  instrument,  of  which  a  memorandum  was  taken 
down  in  writing,  but  the  party  died  before  a  formal  will  was  pre- 
pared and  signed,  the  memorandum,  proved  by  two  witnesses, 
was  admitted  to  probate :  1  Yeates  87.  This  case  was  afterwards 
approved  of  by  Judge  Duncan,  in  Vossetter  v.  Simmons,  6  S.  & 
R.  452,  the  facts  of  which  were  very  similar.     The  memorandum 
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was  not  read  over  in  that  case,  but  the  drawing  of  a  will  had 
been  dictated.  It  was  reduced  to  writing  in  the  lifetime  of  the 
testator,  but  not  read  to  him,  as  he  died  about  the  time  it  was 
completed,  and  the  instrument  was  established  as  a  nuncupative 
will.  In  his  opinion  the  learned  judge  proceeds  to  show,  that 
before  the  Statute  of  Frauds  a  scrap  of  writing  might  have  been 
established  as  a  will  by  the  testimony  of  one  witness :  Powell  on 
Dev.  31. 

"  And  where  a  man  gives  his  lawyer  directions  about  paking 
his  will,  of  which  short  notes  were  taken  in  writing,  from  which 
a  will  was  prepare^,  but  not  read  to  the  party,  it  was  held  good : 
Brown  v,  Sockville,  Dyer  72 ;  and  it  is  there  said,  *  that  when- 
ever a  will  is  written  by  the  direction  of  the  devisor,  and  with 
his  consent,  it  is  good ;  but  if'  done  by  any  one  present,  of  his 
own  head,  and  not  afterwards  read  to  the  decedent,  it  is  invalid.' 

"A  somewhat  similar  case  is  to  be  found  in  3  Yeates  511, 
though  there  the  memorandum,  when  made,  was  read  over  to 
the  testator.  The  case  of  Lewis  v.  Mins,  1  Dal.  278,  is  not  in 
conflict  with  those  principles,  for  there  the  memorandum  w^as 
only  proved-  by  one  witness,  and  the  will  was  never  signed  or 
executed  by  the  party.  We  must'  bear  in  mind  that  the  case  now 
under  consideration  is  that  of  a  regularly  executed  will,  conform- 
ing in  every  particular  to  the  requirements  of  the  Act  of  Assem- 
bly, and  that  the  attempt  is  to  destroy  it  by  the  testimony  of  a 
single  witness,  which  appears  to  be  quite  as  dangerous  as  to 
establish  the  writing  without  proof  that  it  was  read  to  the  testator. 
The  statute  guards  against  the  revocation  of*a  will  by  proof,  and 
requires  the  instrument  of  revocation  to  be  proved  by  two  wit- 
nesses ;  yet  this  will  is  asked  to  be  destroyed  by  one  witness.  We 
have  do  doubt,  however,  but  that  this  is  competent.  A  single 
witness  may  prove  fraud  in  reading  a  will — that  it  was  read, 
or  was  or  was  not  read,  or  was  falsely  read.  This  is  abundantly 
established,  both  on  principle  and  authority.  Lewis  v.  Lewis,  6 
S.  &  R.  489,  decides  that  where  a  will  is  properly  signed  and 
witnessed,  proof  of  knowledge  of  its  contents  can  be  established 
by  a  single  witness ;  that  fraud  and  imposition,  or  the  absence 
of  either,  can  be  proved  by  one  witness  as  well  as  by  a  hundred, 
if  he  is  believed. 

"  The  omission  to  read  this  will  is  legally  and  properly  estab- 
lished by  the  evidence  of  Esquire  Shuey  alone,  and  the  same  wit- 
ness fully  proves  that  the  deceased  knew  the  contents  of  the 
instrument,  by  dictating  its  terms,  and  that  the  whole  was  care- 
fully and  correctly  written  down  in  his  presence,  according  .to 
his  instructions.  We  have  here  one  of  the  two  alternatives  laid 
down  by  Judge  Washington,  and  reiterated  and  adopted  by  Judge 
Rogers,  fully  made  out,  *  that  the  will  was  read,  or  the  contents 
known  by  the  testator.*     The  contents  were  as  fully  known  here 
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as  they  would  have  been  by  Esquire  Shuey  stating  over  to  the 
decedent  in  German  the  substance  of  what  he  has  written  down 
in  English,  and  it  brings  home  all  that  kind  of  knowledge  of  the 
contents  of  this  will  which  the  common  law  requires ;  and  there 
is  no  statute  regulating  such  cases.  We  are  of  the  opinion  that 
this  will  is  duly  proved,  and  that  letters  testamentary  must  be 
issued  thereon  by  the  register." 

The  case  was  argued  in  this  court  by  Josiah  Funck  and  Levi 
Kline,  for  the  appellants,  who  contended  that,  as  the  will  was 
neither  read  nor  explained  to  the  testator  before  signing,  it  was 
invalid ;  citing  and  relying  on  Hoshauer  v.  Hoshauer,  2  Casey 
486 ;  Harden  v,  Hayes,  9  Barr  163 ;  Harrison  v.  Rowan,  3  W. 
C.  C.  Rep.  585 ;  Harding  v.  Harding,  6  Harris  340 ;  1  Wms. 
Ex.  17,  18 ;  Aurand  v.  Wilt,  9  Barr  54 ;  Graybill  v,  Barr,  5  Barr 
441 ;  Cavett's  Appeal,  8  W.  &  S.  21 ;  Hock  v.  Hock,  6  S.  &  R. 
47 ;  Lewis  v.  Maris,  1  Dall.  299 ;  Vernon  v.  Kirk,  6  Casey  218. 

Jacob  Weidle,  for  appellees. 

The  opinion  of  the  court  was  delivered.  May  29th  1862,  by 
LowRiE,  C.  J. — This  will  is  in  writing,  and  signed  by  the  tes- 
tator at  the  end  thereof,  and  proved  by  two  witnesses,  and  there- 
fore it  has  all  the  statutory  requisites  of  validity.  But  the  sur- 
vivor, who  was  not  one  of  the  subscribing  witnesses,  testifi^ed 
that  he  did  not  read  over  the  will  to  the  testator  after  he  had 
written  it,  and  that  he  wrote  it  according  to  the  dictation  of  the 
testator  and  in  his  presence.  The  defect  alleged  is,  therefore, 
that  one  of  the  usual  forms,  not  enjoined  by  the  statute,  the 
reading  of  the  will,  was  omitted.  Does  this  render  the  execu- 
tion nugatory  ?  The  opinion  of  the  learned  judge  below  fully 
proves  that  it  does  not.  We  should  have  to  add  a  new  provision 
to  the  statute  to  affirm  that  it  does.  It  is  only  because  wills  are 
less  common  in  fact  and  in  substance  than  other  writings,  that 
we  are  more  exacting  in  relation  to  the  formality  of  reading 
before  signing.  But  when  the  very  witness  who  proves  the  omis- 
sion proves  also  the  authenticity  of  the  writing,  as  the  very  will 
of  the  testator,  ascertained  and  written  from  his  own  dictation 
freely  made,  then  what  have  we  to  doubt  about  ?  When  the 
testator  trusts  his  scrivener,  why  should  we  distrust  him,  when 
there  is  no  word  or  act  that  impeaches  his  honesty  ?  The  deci- 
sion below  was,  that  where  a  will,  written  in  the  presence  of  the 
testator,  and  according  to  his  dictation,  is  executed  in  accord- 
ance with  the  statutes,  it  is  valid,  though  not  read  to  or  by  him  ; 
and  the  cases  cited  by  the  learned  judge  show  that  the  decision 
is  right. 

Appeal  dismissed  at  the  cost  of  the  appellants. 
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Set-off  must  he  between  same  P9tties  claiming  under  same  Rights, 

1.  Damaees  for  the  breach  of  a  partnership  contract  cannot  be  set  off  against 
the  demand  of  one  of  the  partners  in  a  suit  founded  on  his  individual  contract. 

2.  A  firm  to  secure  creditors  agreed  to  transfer  certain  coal-barges,  mules, 
kc.^  to  them,  and  executed  a  bill  of  sale,  the  creditors  at  the  same  time  agree- 
ing to  take  the  real  estate  of  one  of  the  firm  and  pay  the  liens  thereon,  which 
were  for  his  individual  debts :  deeds  for  the  property  were  made,  but  the 
creditors  did  not  pay  the  liens,  and  in  an  action  in  the  name  of  the  individual 
partner  against  the  creditors  on  their  agreement  to  take  his  property  and  pay 
the  liens,  the  defendants  claimed  that  it  and  the  bill  of  sale  were  one  trans- 
action, and  that  they  were  entitled  to  defalk,  against  the  amount  to  be  recovered 
against  them,  damages  for  breach  of  the  partnership  contract  in  not  tumine 
over  to  them  the  property  sold,  to  which  they  covenanted  that  they  had  good 
title.  Held^  that  the  defence  was  not  valid,  its  effect  being  to  divert  to  the 
creditors  of  the  partnership  a  fund  arising  from  private  property  specifically 
appropriated  to  private  debts. 

Error  to  the  Common  Pleas  of  Berks  county. 

This  was  an  action  of  covenant,  brought  November  5th  1859,  by 
Daniel  R.  Clymer,  for  the  use  of  William  Strong  in  trust  for 
Elizabeth  Norton,  and  for  the  use  of  Dr.  Charles  H.  Hunter,  in 
trust ;  against  Thomas  Jackson,  Samuel  Frees,  John  Kissinger, 
Thomas  McCombs,  Daniel  Miller,  Daniel  Bousum,  Charles  D. 
Geiger,  Henry  B.  Boyer,  Thomas  Rambo,  Peter  D.  Getz,  John 
Fehr,  and  Michael  Nunemacher. 

The  plaintiff  declared,  on  an  agreement  under  seal  made 
between  him  and  the  defendants,  dated  January  21st  1858,  by 
which  the  plaintiffs  covenanted  to  sell  and  convey  to  the  defend- 
ants certain  real  estate  in  the  city  of  Reading,  in  consideration 
of  which  the  defendants  agreed  to  pay  certain  liens  thereon. 
Deeds  were  made,  and  the  defendants  took  possession  of  the 
property,  but  sooli  afterwards  abandoned  the  same,  and  it  was 
sold  by  the  sheriff  on  the  liens.  All  the  liens  were  paid  except 
the  last  but  one,  on  which  a  balance  of  about  $2200  remained, 
and  the  last  one,  which  was  a  judgment  for  $1819,  given  on  the 
day  the  agreement  was  made,  to  Charles  H.  Hunter  in  trust  for 
certain  creditors  of  the  plaintiffs. 

The  plaintiff,  Daniel  R.  Clymer,  and  one  William  H.  Norton, 
had  been  engaged  in  the  boating  business  under  the  firm  of  Nor- 
ton &  Clymer.  For  the  accommodation  of  the  firm,  the  several 
defendants  had  endorsed  their  paper  to  a  large  amount.  The 
firm  becoming  embarrassed,  they  called  a  meeting  of  the  en- 
dorsers, and,  after  some  negotiation,  agreed  to  transfer  to  the 
defendants  thirteen  coal  barges  with  the  furniture,  a  frame  stable 
erected  on  ground  belonging  to  another,  thirty-five  mules,  and  a 
lot  of  harness.  The  consideration  expressed  in  the  bill  of  sale 
was  $18,155,  that  being  the  estimated  value  of  the  property 
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transferred ;  but  no  money  was  paid,  the  object  of  the  sale  being 
to  indemnify  the  defendants  for  their  endorsements.  A  bill  of 
sale  was  made,  dated  January  20th  1858,  signed  by  William  H. 
Norton  and  Daniel  R.  Clymer,  setting  forth  the  property  sold 
with  a  covenant  therein  in  thesfe  words : — 

'*  That  we,  the  said  William  H.  Norton  and  Daniel  R.  Clymer, 
at  the  time  of  the  sealing  and  delivery  hereof  (notwithstanding 
any  act  or  thing  done  by  us  to  the  contrary),  are  the  true  and 
lawful  owners  and  proptietors  of  the  said  boats  and  barges  and 
premises  hereby  granted  with  the  appurtenances,  and  have  full 
power  and  lawful  authority  (notwithstanding  such  act  or  thing  as 
aforesaid)  to  grant  and  convey  the  said  boats,  barges,  and  pre- 
mises hereby  mentioned  to  be  granted,  with  the  appurtenances, 
unto  the  said  Daniel  Housum  and  others,  their  executors,  admin- 
istrators, and  assigns,  in  manner  and  form  as  aforesaid." 

Clymer  refused  to  join  in  the  bill  of  sale  except  on  condition 
that  the  defendants  would  agree  to  take  certain  houses  which  he 
owned  in  the  city  of  Reading,  and  pay  all  the  liens  upon  them, 
including  a  new  judgment  to  be  given  by  him  to  secure  his  pri- 
vate debts  to  his  relatives,  friends,  and  others.  The  endorsers, 
apprehending  that  they  would  otherwise  get  nothing;  consented 
to  these  terms,  and  entered  into  the  agreement  upon  which  this 
suit  was  brought ;  whereupon  Norton  &  Clymer  executed  the  bill 
of  sale  of  the  boats,  &c.  Both  papers  were  signed  at  the  samd 
time. 

Three  of  the  boats  were  at  the  time  in  the  vicinity  of  the  city 
of  New  York.  The  defendants  immediately  attempted  to  take 
possession  of  them,  but  discovered  that  on  the  20th  day  of  Jan- 
uary 1858,  they  had  been  seized  on  a  foreign  attachment,  issued 
by  the  Camden  &  Amboy  Railroad  and  Transportation  Co.,  and 
the  Delaware  k  Raritan  Canal  Co.,  for  tolls  and  towage  due  from 
Norton  k  Clymer.  The  boats  were  afterwards  sold  by  the  sheriff 
of  King's  county.  New  York,  for  $1150.  The  value  set  upon  these 
three  boats  by  Norton  k  Clymer,  at  the  time  of  the  transfer  of 
them  to  the  defendants,  and  the  price  at  which  they  were  ac- 
cepted, was  $3900.  Two  other  of  the  boats  were  subject  to  liens 
held  by  the  trustees  of  the  Schuylkill  Navigation  Co.,  amounting 
to  $737.27  and  $44.80.  The  stable  was  subject  to  a  lien  for 
ground  rent  of  $50.  The  defendants,  averring  that  the  bill  of 
sale  and  the  agreement  with  Clymer  were  all  part  of  one  trans- 
action, claimed  to  defalk  from  any  damages  that  might  be  reco- 
verable in  this  suit,  the  loss  which  they  had  sustained  from  fail- 
ure of  the  consideration  of  the  agreement,  on  which  the  suit  was 
founded. 

The  court  (Woodward,  P.  J.,)  charged  the  jury  that  this  could 
not  be  done ;  that  the  effect  of  permitting  the  defence  to  prevail 
"  would  be  to  divert  to  the  creditors  of  the  partnership  a  fund 
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arising  from  private  property  specifically  appropriated  to  the 
payment  of  private  debts/*  and  that  "if  the  evidence  in  the  case 
was  credited  by  the  jury,  the  plaintiff  was  entitled  to  a  verdict." 

There  was  a  verdict  and  judgment  entered  for  the  plaintiff  in 
the  sum  of  $2261.10. 

The  defendants  thereupon  sued  out  this  writ,  and  presented 
here  the  following  assignment  of  errors :   viz. 

1.  The  court  erred  in  charging  the  jury  as  follows :  "  Assum- 
ing all  the  allegations  of  the  defendants,  under  the  evidence 
they  have  given,  to  be  true,  the  court  do  not  regard  them  as 
establishing  a  valid  defence.  The  effect  of  permitting  it  to  pre- 
vail, would  be  to  divert  to  the  creditors  of  the  partnership  a  fund 
arising  from  private  property  specifically  appropriated  to  the 
payment  of  private  debts." 

2.  The   court   erred   in  further   chiarging    the  jury  as   fol 
lows :  "  The  other  evidence  in  the  case  is  uncontradicted,  and 
is  submitted  to  the  jury.     If  it  is  credited  by  them,  the  plaintiff 
is  entitled  to  a  verdict." 

John  S.  RicJiards,  C.  K.  Robeson,  and  John  Banks,  for  plain- 
tiffs in  error,  argued  that  the  defence  was  improperly  rejected, 
that  a  portion  of  the  consideration  of  the  agreement  on  which 
this  suit  is  brought,  and  the  moving  cause  which  induced  the 
defendants  to  enter  into  it,  was  the  transfer  of  the  thirteen 
barges,  of  which  immediate  possession  was  to  be  given,  but  of 
which  the  defendants  received  but  ten. 

The  three  papers  were  executed  at  the  same  time,  and  were 
parts  of  one  transaction.  The  same  consideration  entered  into 
all  of  them,  and  the  delivery  of  these  boats  to  the  defendants 
was  a  material  part  of  the  consideration :  Makepeace  v.  Harvard 
College,  13  Pick.  301. 

That  the  true  consideration  of  a  deed  may  be  proved  by  parol, 
is  held  in  Jack  v.  Dougherty,  3  Watts  156,  citing  the  words  of 
Justice  Parker  in  Bullard  v.  Briggs,  7  Pick.  633. 

When  the  cause  of  action  which  the  defendant  wishes  to  set 
off  arises  out  of  the  same  transaction  as  that  on  which  the  plain- 
tiff founds  his  action,  the  whole  controversy  may  be  settled  by 
the  same  jury :  Stiegelman  v.  Jeffries,  1  S.  &  R.  487 ;  Gogel  v. 
Jacoby,  5  Id.  122 ;  Morgan  v.  The  Bank  of  North  America,  8 
Id.  73;  Shaw  v.  Badger,  12  Id.  275;  Philips  v.  Lawrence,  6  W. 
k  S.  150,  155 ;  Patterson  v.  Hulings,  10  Barr  507  ;  Falconer  v. 
Smith,  6  Harris  132 ;  Strawbridge  v.  Cartledge,  7  W.  &  S.  399. 
The  damage  we  sustained  from  the  failure  of  consideration  is  a 
good  defence  to  this  action  pro  tanto.  If  not  allowed,  the  defend- 
ants will  suffer  the  greatest  injustice,  and  will  have  no  remedy. 

B,  Frank  Bot/er,  J.  D.  Davis,   Charles  Davis,  and  H.  W. 
7  Wr.— 6 
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Smithy  for  defendants  in  error,  contended  that  the  ruling  of  the 
court  below  was  proper ;  that  the  defendants  had,  by  this  ar- 
rangement, secured  a  preference  over  other  partnership  creditors; 
that  the  parties  to  the  two  agreements  were  not  the  same,  nor 
did  the  parties  ever  consider  the  two  agreements  as  one  contract; 
that  in  Jack  v,  Dougherty,  3  Watts  156,  the  evidence  was  ad- 
mitted to  rebut  the  presumption  of  fraud  arising  from  the  appa- 
rent consideration  in  the  deed,  while  evidence  of  defendants  in 
this  case  was  all  admitted,  but  failed  in  making  out  any  other 
consideration  than  that  mentioned  in  the  real  estate  contract,  the 
agreement  sued  on — that  is,  the  defendants  to  pay  the  liens  on 
the  property  and  plaintiff  to  make  a  deed  to  them. 

The  authorities  from  1st,  5th,  8th,  and  12th  S.  &  R.  are  not 
in  point ;  the  defence  offered  in  those  cases  by  way  of  set-off, 
was  between  the  same  parties.  Here  defendants  are  sued  by  D.  R. 
Clymer  for  the  use  of  his  separate  creditors  and  the  offer  was  to 
set  off  a  claim  for  damages  against  the  firm  of  Norton  & 
Clymer. 

The  cases  cited  from  10  Barr  507,  as  to  failure  of  considera- 
tion in  whole  or  part,  and  from  6  Harris  132,  as  to  matters  of 
defence  immediately  connected  with  the  transaction  sued  on,  and 
impeaching  the  consideration  of  the  contract,  were  cases  of  a 
failure  of  consideration  by  the  party  suing,  and  not  another  and 
distinct  party,  as  in  this  case. 

This  contest  is  between  some  of  the  partnership-creditors  of 
Norton  &  Clymer  and  the  individual  creditors  of  Daniel  R.  Cly- 
mer. Upon  the  failure  of  the  firm  of  Norton  &  Clymer,  the 
defendants,  joint  creditors  by  endorsement,  who  were  in  danger 
of  losing  the  whole  amount  for  which  they  were  liable,  through 
executions  issued  by  other  firm  creditors  who  might  get  judgment 
before  them,  endeavoured  to  procure  a  preference  for  themselves 
over  other  firm  creditors ;  and  from  the  conferences  which  en- 
sued resulted  the  two  agreements  in  the  case ;  which  prove  that 
the  partnership  property  was  appropriated  to  the  payment  of  the 
meritorious  firm  claims  of  the  defendants,  as  endorsers,  and  the 
private  property  of  Daniel  R.  Clymer  to  the  payment  of  the 
equally  meritorious'  private  debts  of  said  Clymer,  defendants 
agreeing  to  buy  the  property  at  the  price  of  the  liens  upon  it. 

Such  appropriation  is  in  accordance  with  the  rule  in  equity, 
as  to  joint  and  separate  creditors  of  a  firm :  Walker  v.  Eyth,  1 
Casey  216. 

The  offer  of  the  defendants  below  amounts  to  an  attempt  to 
get  off  damages  alleged  to  be  due  by  Norton  &  Clymer  to  them 
on  the  boat  contract,  against  the  claim  of  the  separate  creditors 
of  D.  R.  Clymer,  on  the  real  estate  contract.  That  this  cannot 
be  done  is  expressly  decided  in  the  case  of  Walker  v,  Eyth,  cited 
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above.     See  also  Milliken  &  Co.  v.  Gardner,  1  Wright  456 ;  2 
Par.  on  Cont.  14,  15. 

The  two  agreements  in  this  ease  are  not  one  contract,  for  they 
are  between  different  parties,  and  relate  to  different  subjects. 
See  Carmel  v.  Todd,  8  Denio  130. 

The  opinion  of  the  court  was  delivered,  May  29th  1862,  by 
LowRiE,  C.  J. — It  is  very  plain  that  the  defendants  have  been 
sadly  disappointed  by  the  result  of  this  transaction,  and  there- 
fore we  have  been  very  earnest  to  find  relief  for  them  in  the  form 
of  defence  here  presented ;  but  we  are  unable  to  take  any  other 
view  of  the  case  than  that  taken  by  the  learned  President  of  the 
Common  Pleas.  Though  there  is  a  partial  unity  in  the  transac- 
tion, yet  there  is  also  a  formal  and  substantial  duplicity :  one 
part  relating  to  partnership  debts,  and  the  other  to  the  private 
debts  of  one  of  the  partners.  The  one  compromise,  therefore, 
resulted  in  two  agreements  for  partnership  and  for  private  cre- 
ditors respectively.  Each  is  held  in  different  rights ;  and  hence 
the  right  of  legal  set-off  and  defalcation  is  limited,  so  that  the 
disappointment  of  one  cannot  be  set  off  against  the  other  or 
defalked  from  it  as  a  matter  of  law.  But  this  would  not  hinder 
an  equitable  defalcation,  if  there  were  not  other  considerations 
that  would  prevent  it.  It  is  prevented  in  this  forrriy  because  to 
allow  it  would  be  to  take  the  property  of  the  private  creditors 
and  appropriate  it  to  those  of  the  partnership.  If  the  parties 
to  the  arrangement  were  alone  to  be  affected  by  the  defalcation, 
we  might  possibly  work  it  out.  And  possibly  a  bill  in  equity  to 
rescind  this  part  of  the  arrangement  might  have  had  some  value, 
but  we  are  not  sure.  We  cannot  find  any  way  of  sustaining  this 
defence. 

Judgment  aflSrmed. 


Shalter  and  Ebling's  Appeal. 

Sureties  of  Administrator  improperly  appointed. — Liability  of, — Inform 
mill  Administration  Bond,  validity  of. — Sale  after  Time  fixed  in 
WiU  valid. — Liahilily  of  Sureties  to  Legatees  for  Interest. 

1.  Though  an  administrator  de  bonis  nan  cum  tesiamento  annexo  be  im- 
properly appointed,  yet  if  he  act  under  the  letters  granted  to  him  he  and 
ma  sureties  are  liable  on  their  bond  to  the  parties  interested  in  the  estate. 

2.  Though  the  bond  given  was  in  the  form  of  an  original  administration 
bond  in  cases  of  intestacy,  yet  the  sureties  are  liable  for  proceeds  of  the  real 
estate  of  the  testator  sold  by  the  administrator  as  directed  in  the  will  for 
which  be  had  failed  to  account. 

3.  Where  the  testator  directed  a  public  sale  of  his  real  estate  by  his  executors, 
'*  80  that  it  be  within  one  year"  after  his  decease,  the  sale  by  the  administrator 
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after  the  expiration  of  the  year  was  as  effectual  as  if  it  had  been  done  by  the 
executors,  who  had  power  to  sell  after  the  year,  the  condition  being  directory 
only  and  not  a  condition  precedent. 

4.  The  sureties  were  liable  for  a  balance  of  interest  due  a  daughter  of 
testator,  whose  share  was  directed  to  be  charged  on  the  real  estate  sold,  which 
interest  the  administrator  had  received,  but  nad  not  paid  over. 

Appeal  from  the  Orphans'  Court  of  Berks  county. 

This  was  an  appeal  by  Francis  B.  Shalter  and  Jacob  S.  Ebling, 
•who  were  trustees  in  the  administration  bond  of  George  Fox, 
administrator  de  bonis  nan  cum  testamento  of  John  Miller,  de- 
ceased ;  from  the  decree  of  the  Orphans*  Court  directing  said  Fox 
to  pay  to  Susanna  Maurer  $446.16,  the  accrued  interest  on  the 
sum  of  $1433.69,  which  was  adjudged  to  be  in  his  hands  for  her 
use  during  life. 

The  case  was  this : — On  the  12th  day  of  September  1836,  John 
Miller,  late  of  Cumru  township,  Berks  county,  made  his  will, 
])roved  November  2l8t  1886,  of  which  he  appointed  his  sons 
John  and  Elijah  Miller  and  his  brother  Sebastian  Miller  the 
executors,  and  to  whom  letters  testamentary  were  granted. 

By  his  will  testator  directed  his  personal  property  to  be  sold 
for  the  payment  of  his  debts,  and  devised  to  his  wife  for  life  the 
house  in  which  they  lived,  and  one-third  of  the  rents,  issues,  and 
profits  of  such  of  his  lands  and  tenements  as  should  be  directed 
not  to  be  sold  by  his  executors ;  he  then  directed  that  his  lands 
directed  not  to  be  sold  should  be  valued  and  appraised,  after  his 
youngest  son  Reuben  had  attained  his  majority,  and  from  thence 
his  wife  was  to  receive  the  interest  of  one-third  of  the  valuation- 
money  ;  he  directed  an  equal  division  to  be  made  of  his  whole 
estate  amongst  his  seven  children  and  their  representatives, 
except  William's  children,  who  were  to  receive  only  half,  as 
much  as  testator's  other  children.  The  testator  further  directed 
as  follows :  In  regard  to  the  share  coming  to  my  son  Benjamin, 
my  will  is  that  the  whole  of  it  remain  in  the  lands  to  be  valued, 
and  he  to  receive  yearly  interest  arising  therefrom  for  his  main- 
tenance and  support,  the  principal  to  go  to  his  heirs,  if  he  have 
any,  and  if  none,  to  his  brothers  and  sisters  and  their  heirs  and 
representatives,  William's  children  again  only  to  receive  one-half 
of  a  share  as  before  stated.  And  in  regard  to  the  share  of  my 
daughter  Susanna,  intermarried  with  John  Maurer,  I  order  and 
direct  that  it  remain  in  like  manner  charged  upon  my  lands  and 
tenements,  the  yearly  interest  thereof  to  be  paid  to  her,  or  to 
her  order,  during  her  life,  and  after  her  death  the  principal  to 
be  paid  to  her  children  or  their  legal  representatives. 

The  testator  then  directed  that  when  Reuben  attained  his  age 
of  twenty-one  years,  all  his  lands  not  to  be  sold  should  be  ap- 
praised and  valued  by  seven  men,  and  directed  how  they  should  be 
chosen,  and  that  they  might  be  accepted  and  refused  as  though  he 
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had  died  intestate,  subject  however  to  all  the  regulations  and 
provisions  that  I  have  hereinbefore  made  respecting  them. 
**  These  lands  are,  the  farm  at  the  spring  with  the  tannery  on  it; 
the  thirty-two  acres  just  above  the  spring ;  the  storehouse  occu- 
pied by  my  son  Elijah ;  the  tract  of  chestnut  land  which  I  own 
with  Michael  Ruth ;  and  the  other  tract  that  joins  Adam  Spohn's 
land,  and  the  hill  land  above  Hannes  Young's." 

He  then  ordered  "  all  the  rest  of  his  real  estate  to  be  sold  ^t 
public  sale  by  his  executors,  as  soon  after  his  decease  as  may  be 
according  to  their  best  discretion,  so  that  it  be  '  done  within  one 
year  after  his  decease,'  empowering  them  to  make  conveyances 
therefor ;"  and  further  he  directed  that,  '*  In  regard  to  the  real 
estate  left  tew  my  beloved  wife,  as  above  stated,  my  will  is  that 
after  her  decease  the  same  be  disposed  of  among  my  children 
and  their  representatives,  according  to  the  same  principle  and 
provision  as  I  have  laid  down  relative  to  the  disposition  of  my 
other  real  estate  that  is  not  to  be  sold  by  my  executors.'* 

In  1837,  and  within  a  year  from  the  death  of  the  said  testator, 
the  executors  sold  to  Jacob  Rollman,  a  tavern  stand  and  several 
tracts  of  land,  under  the  authority  given  by  said  will,  for  the 
sum  of  $2850. 

The  inventory  of  the  personal  estate  was  filed  December  17th 
1836,  and  amounted  to  ?1 5,423.97.  Elijah  Miller,  one  of  the 
executors,  filed  his  account,  which  was  audited,  on  the  9th  day 
of  November  1839,  showing  a  balance  of  $2777.17  in  his  hands, 
including  proceeds  of  said  sale  to  Jacob  Rollman. 

Sebastian  Miller,  another  of  the  executors,  filed  his  account 
on  the  8th  day  of  November,  a.  d.  1838,  in  the  register's  oflSce, 
showing  a  balance  of  (467  due  to  him,  which  account  was  con- 
firmed January  11th,  A.  D.  1839,  and  he  was  discharged  April 
5th  1839. 

It  does  not  appear  that  Elijah  Miller  and  John  Miller,  the 
other  executors,  were  ever  discharged  by  the  court,  although 
they  acted  as  executors,  and  received  moneys  belonging  to  the 
estate.  John  Miller  never  rendered  an  account  of  his  adminis- 
tration of  the  estate. 

On  the  9th  November  1839,  the  register,  in  his  minutes,  has 
this  entry :  "  John  Miller,  Elijah  Miller,  and  Sebastian  Miller, 
having  renounced." 

Same  day,  letters  of  administration  on  the  goods,  chattels,  and 
credits  of  said  deceased  unadministered,  with  his  will  annexed,  were 

f ranted  by  the  register  to  George  Fox,  who,  with  Francis  B. 
halter  and  Jacob  S.  Ebling  as  his  sureties,  entered  into  a  bond 
in  the  common  form  of  an  original  administration  bond  in  case 
of  intestacy  to  the  Commonwealth  in  the  sum  of  $20,000. 

Partition  and  valuation  were  made  in  the  Orphans*  Court  of 
the  real  estate  directed  to  be  appraised,  and  six  tracts  thereof  not 
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having  been  accepted  at  the  valuation,  the  Orphans'  Court,  on 
the  11th  day  of  November  1839,  granted  to  George  Fox,  as 
administrator,  with  the  will  annexed,  &c.,  an  order  to  sell  said 
tracts,  which  he  accordingly  did  on  the  30th  November  1839,  for 
$18,076.97,  subject  to  the  widow's  third,  and  subject  also  to  the 
shares  of  Benjamin  Miller  and  Susanna  Maurer  in  said  purchase- 
money. 

In  1840,  said  George  Fox,  as  administrator,  with  the  will 
annexed  of  said  John  Miller,  deceased,  without  any  order  from 
the  said  court,  sold  certain  other  of  the  real  estate  of  said  de- 
ceased, directed  in  and  by  said  will  to  be  sold  by  the  executors 
thereof,  as  follows :  five  purparts  for  various  sums,  in  all  amounting 
to  $2347,  and  delivered  to  the  purchasers  deeds  for  the  same. 
He  also,  as  administrator  as  aforesaid,  received  of  the  goods, 
chattels,  and  credits  of  said  estate,  according  to  his  accounts 
filed  and  confirmed  by  the  court,  the  sum  of  $5857.53,  and  paid 
debts  and  expenses  of  administration  to  the  amount  of  $5414.08, 
leaving  in  his  hands,  of  the  personal  estate,  the  sum  of  $443.45. 

In  1856,  he  left  his  home  in  the  county  of  Berks.  On  the 
Slst  day  of  May  of  the  same  year,  Susanna  Maurer  presented 
to  the  Orphans*  Court  of  Berks  county  her  petition  for  a  cita- 
tion, which  was  awarded,  returnable  August  8th  1856,  and  was 
served  on  the  appellants.  The  petitioner  claimed  that  under 
a  report  of  auditor  upon  the  account  of  said  George  Fox  as 
administrator  as  aforesaid,  she  was  entitled  to  the  annual  interest, 
during  her  life,  on  $1433.69,  under  the  will  of  her  father,  the 
said  John  Miller,  deceased ;  that  the  interest  up  to  April  1st 
1856  was  $516.12,  and  that  George  Fox  had  paid  to  her  on  ac- 
count $242.02,  leaving  due  to  her  $274.10,  and  praying  an  order 
on  him  to  pay  her  that  money,  and  in  default  thereof  that  an 
execution  be  awarded. 

August  2d  1856,  appellants  answered  this  petition. 

February  28th  1857,  Susanna  Maurer  presented  another  peti- 
tion to  the  court,  praying  an  order  on  said  George  Fox  for  payment 
of  said  sum  of  $274.10,  and  after  reciting  the  will  of  said  testator, 
and  [inter  alia)  the  directions  therein,  that  the  share  of  his  daughter, 
the  said  Susanna  Maurer,  in  his  estate,  should  remain  charged 
upon  his  lands  and  tenements,  the  yearly  interest  thereof  to  be 
paid  to  her,  or  her  order,  during  her  life,  and  after  her  death 
the  principal  to  be  paid  to  her  children  or  to  their  legal  repre- 
sentatives, the  petitioner  proceeded  to  state  that  said  George  Fox, 
as  administrator  as  aforesaid,  under  and  by  authority  of  said 
will,  sold  divers  tracts  of  land  to  divers  individuals,  naming  them 
and  the  several  sums  of  money  payable  by  each  of  them,  and 
amounting  to  the  sum  of  $2347;  and  that,  according  to  said 
last  will  and  testament,  her  share  in  the  purchase-money  of  sai<l 
real  estate  was  to  remain  charged  on  the  same,  and  the  yearly 
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interest  thereof  was  to  be  paid  to  her  annually  during  her  natural 
life,  and  the  principal  at  her  death  to  her  children  or  their  legal 
representatives ;  and  further  that  of  the  interest  thus  directed  to 
remain  charged  on  said  real  estate,  and  to  be  paid  to  her,  there 
was  due  and  unpaid  to  her,  on  the  1st  day  of  April  1856,  the 
said  sum  of  ?274.10 ;  and  praying  the  court  to  grant  a  citation  to 
said  George  Fox  and  to  the  purchasers  and  owners  of  said  lands, 
to  wit,  George  Ruth,  John  Haas,  John  Yost,  Benjamin  Wart- 
man,  Peter  Zimmerman,  and  George  Kindy,  to  appear  and  show 
cause  why  an  order  and  decree  should  not  be  made  that  said 
George  Fox  should  pay  said  money  to  petitioner,  and  requiring 
said  George  Ruth  and  other  purchasers  and  owners  of  said  lands 
to  show  cause  why  an  order  and  decree  should  not  be  made  by 
said  court  that  they  pay  to  petitioner  the  said  sum  of  $274.10, 
in  the  manner  and  proportions  .which  the  court  should  deem  just 
and  right,  and  in  default  of  such  payment  to  show  cause  why  an 
order  and  decree  should  not  be  made  to  raise  said  sum  of  money 
by  a  sale  of  said  lands  or  such  parts  or  portions  thereof  as  to 
the  court  should  appear  to  be  sufficient,  just,  and  equitable: 
praying  also  that  said  citation  might  also  be  served  upon  the 
appellants.  A  citation  hereupon  was  awarded  and  served  upon 
appellants  and  said  purchasers  of  lands,  returnable  April  17th 
1857,  when  the  court  ordered  that  the  answers  put  in  by  appel- 
lants to  first  citation  should  be  taken  as  an  answer  to  this  also. 

There  were  several  points  presented  to  the  court  below  and 
here,  in  answer  to  the  petition  of  Mrs.  Maurer,  some  of  which 
were  not  pressed  on  the  argument,  and  are  not  noticed  in  the 
opinion  of  this  court. 

Charles  Davis  and  Jacob  S.  Livingoody  for  appellants. 

John  BankSf  for  appellee. 

The  opinion  of  the  court  was  delivered.  May  29th  1862,  by     . 

Bead,  J. — It  is  difficult  to  follow  the  order  of  the  specifications 
of  error  in  this  case,  because  some  of  the  questions  which  have 
been  argued  under  the  first  and  fourth  assignments  are  not  spe- 
cifically stated  in  them,  and  the  second  and  third  assignments 
under  the  decree  appealed  from  are  not  necessarily  involved  in 
this  decision,  unless  we  should  think  the  decree  was  erroneous 
per  $e. 

The  first  objection,  that  the  administrator  de  bonis  non  cum 
testamento  annezo  was  improperly  appointed,  is  met  by  the  case 
of  Foster  v.  The  Commonwealth,  11  Casey  148. 

The  second  objection,  that  the  administration  bond  was  not  in 
proper  form,  and  did  not  cover  the  proceeds  of  the  sale  by  the 
administrator  of  the  real  estate  of  the  testator,  is  disposed  of 
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by  the  case  of  Hartzell  v.  The  Commonwealth,  6  Wright  458, 
decided  at  Philadelphia,  on  the  2l8t  of  April  last. 

The  sale  of  the  real  estate  by  the  administrator,  George  Fox, 
was  as  effectual  as  if  it  had  been  made  by  the  executors,  who 
undoubtedly  had  the  power  to  sell,  although  the  year  had  expired, 
for  that  was  only  directory,  and  not  a  condition  precedent,  and 
the  proceeds  having  been  received  by  the  administrator,  the  court 
were  right  in  making  the  decree  of  the  6th  January  1859,  from 
which  this  appeal  was  taken.  Tha  fieri  facias  of  course  waa 
right. 

Decree  affirmed  at  the  costs  of  the  appellants. 


Locke  et  al  ve7'S2is  Daiigherty  et  al. 

d  28  SC  517 

'     Amendment  hy  striking  out  the  Name  of  one  of  two  Defendants  refused, 

D.  and  II.  were  sued  jointly  upon  a  joint  contract,  and  an  award  of  arbi- 
trators had  against  H.  only,  from  which  he  and  the  plaintiffs  separately 
appealed :  on  trial  and  before  verdict,  the  plaintiffs  moved  to  strike  out  D.  8 
name  from  the  record,  which  was  refused  and  the  jury  instructed  that  as 
there  was  no  evidence  against  D.,  their  verdict  must  be  for  the  defendants. 
On  writ  of  error,  Held,  that  as  no  mistake  was  alleged  in  making  D.  a  defend- 
ant, and  as  the  plaintiffs  had  knowledge  of  the  facts  from  the  time  of  the 
arbitration,  the  refusal  of  the  court  below  to  permit  the  amendment  was  in 
the  exercise  of  a  proper  discretion,  and  not  error. 

Error  to  the  Common  Pleas  of  Bedford  county. 

This  was  an  action  of  assumpsit  by  Milton.  W.  Locke  and  Jacob 
Snyder,  for  the  use  of  George  F.  Steel,  against  William  T. 
Daugherty  and  John  G.  Hartley,  to  recover  a  balance  of  $1300, 
claimed  to  be  due  on  a  contract  for  furnishing  and  laying  the 
plank  on  the  road  of  the  Hopewell  and  Bloody  Run  Plank  and 
.Turnpike  Company,  which  it  was  averred  had  been  built  by  de- 
fendants after  th6  company  became  insolvent. 

The  case  was  arbitrated,  and  an  award  found  against  Hartley, 
from  which  award  he  and  the  plaintiffs  appealed. 

On  the  trial,  after  the  plaintiff  had  closed  his  testimony,  it  was 
intimated  by  the  court  that  there  was  no  evidence  of  a  joint 
promise,  and  that  the  action  could  not  be  maintained. 

The  plaintiffs'  counsel  thereupon  moved  the  court  to  amend  the 
record  by  striking  therefrom  the  name  of  William  T.  Daugherty, 
which  was  refused. 

There  was  a  verdict  and  judgment  for  defendants ;  whereupon 
the  case  was  removed  into  this  court,  where  the  refusal  of  the 
court  to  allow  the  amendment  was  assigned  for  error. 
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John  Cessna,  for  plaintiff  in  error,  cited  and  relied  on  the  Act 
of  1846,  Purd.  38 ;  Act  of  1852,  Id. ;  Act  of  1858,  Id. ;  Horbach 
V.  Knox  &  Co.,  6  Barr  377 ;  Seitz  &  Co.  v.  Buffum  &  Co.,  2 
Harris  70,  134;  Ward  v.  Stevenson,  3  Id.  22. 

A.  King  and  S.  L.  Russell^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  May  29th  1862,  by 
Read,  J. — The  defendants  in  this  case  were  sued  jointly,  and 
the  declaration  was  upon  a  joint  contract.  The  case  was  arbi*- 
trated,  and  an  award  found  against  Hartley  only,  from  which  he 
and  the  plaintiffs  took  separate  appeals.  Upon  the  trial  of  the 
cause  and  before  verdict,  the  plaintiffs  moved  the  court  for 
leave  to  strike  from  the  record  the  name  of  William  T.  Daugh- 
erty,  as  one  of  the  defendants,  which  motion  was  denied,  and  the 
court  charged  the  jury  "that  there  being  no  evidence  in  this 
case  against  William  T.  Daugherty,"  which,  upon  a  careful 
examination,  appears  to  be  correct,  "  the  jury  are  directed  to 
return  a  verdict  for  the  defendants." 

There  was  no  mistake  alleged  as  to  making  Daugherty  a  de- 
fendant, for  he  was  deliberately  made  a  party,  and  continued  as 
such  until  the  plaintiffs  moved  to  strike  out  his  name  on  the 
trial.  In  the  exercise  of  a  proper  discretion,  where  the  plaintiffs 
neither  made  nor  alleged  any  mistake,  and  where  they  had  ac- 
quired a  full  knowledge  of  all  the  facts  at  the  arbitration,  we 
cannot  say  in  this  particular  case  that  the  court  were  wrong  in 
refusing  tne  motion,  and  this  is  all  we  intend  to  decide. 

Judgment  affirmed. 


Straley's  Appeal. 

Interest  of  Heir  in  Lands  descending  wider  Intestate  Laws  subject  to 
Attachment, — Priori ti/  of  Attaching  Creditor  over  subsequent  Judg» 
ment' Creditors  of  Defendant. 

1.  Under  the  Acts  of  13th  April  1843,  and  10th  April  1849,  an  interest  in 
land  descending  to  a  debtor  on  the  death  of  his  father,  intestate,  may  be 
attached  by  a  creditor  und^r  an  attachment  execution. 

2.  The  attaching  creditor,  whose  attachment  was  served  before  the  entry 
of  other  judgments  against  the  defendant,  upon  which  executions  were  issued 
and  defendant's  interest  sold,  is  entitled  to  priority  of  payment  out  of  the 
proceeds  when  paid  into  court  for  distribution. 

3.  Where  the  interest  attached  had  been  turned  into  money  and  the  only 
question  was  one  of  distribution  to  the  prior  statutory  lien,  it  is  not  a  valid 
objection  that  the  attachment  proceeding  could  not  be  carried  out :  nor  that 
the  precise  forms  prescribed  by  the  Act  of  16th  June  1836,  so  far  as  they  relate 
to  foreign  attachment,  were  not  exactly  followed,  where,  from  the  nature  of 
the  case,  some  were  inapplicable,  and  the  proceeding  was  in  reality  an  execu- 
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tion  upon  a  judgment  entered  of  record,  the  operations  of  which  were  only 
extended  to  an  additional  subject-matter. 

Appeal  from  the  Common  Pleas  of  York  county. 

This  was  an  appeal  by  Joseph  Straley,  administrator  of  John 
Straley,  deceased,  from  the  decree  of  the  court  distributing  the 
proceeds  of  the  sheriff's  sale  of  the  interest  of  George  Snodgrass 
in  the  real  estate  of  his  deceased  father,  William  Snodgrass. 

The  case  was  this : — George  Snodgrass  was  largely  indebted, 
and  judgments  were  entered  against  him  in  the  Court  of  Com- 
mon Pleas  of  York  county.  His  father,  William  Snodgrass,  died 
intestate  on  or  about  the  1st  of  July  1857,  leaving  freehold  real 
estate,  and  also  personal  property.  D.  &  D.  A.  Rupp  held  a 
judgment  against  George  prior  to  his  father's  death,  on  which 
they  issued  an  attachment  execution  on  the  6th  of  July  1857. 
The  writ  commanded  the  sheriff  to  "  levy  and  attach  the  goods 
and  chattels,  lands^  debts,  legacies,  distributive  shares,  rights, 
and  moneys  of  George  Snodgrass,*'  &c.,  and  also  to  make  known 
to  George  Snodgrass,  and  to  Jesse  Eppleman,  administrator  of 
William  Snodgrass,  deceased,  to  appear  and  show  cause  why  the 
judgment  recited  in  the  writ  "  should  not  be  levied  of  the  effects 
of  the  said  George  Snodgrass  in  the  hands  of  Jesse  Eppleman, 
administrator  of  said  William  Snodgrass,  deceased."  The  word 
land%  was  interlined.  The  sheriff  returned  that  on  the  6th  of 
July  1857,  he  had  "attached  the  defendant  by  his  goods  and 
chattels,  moneys,  dues,  legacies,  shares,  &c.,  in  the  hands  of 
Jesse  Eppleman,  administrator  of  William  Snodgrass,  deceased," 
and  summoned  him  as  garnishee ;  and  had  also  attached  defend- 
ant's interest  in  two  tracts  of  land  (describing  them).  "  The 
names  of  the  parties,  with  the  date  of  the  execution  of  the  writ, 
and  the  amount  of  bail  required,*'  was  not  entered  in  the  judg- 
ment docket,  nor  was  any  entry  made  of  the  execution  of  the 
writ  on  said  docket. 

On  the  8th  of  July  1857,  John  Straley,  then  living,  filed  in 
said  court  two  transcripts,  which  were  duly  entered  on  the 
record,  and  also  in  the  judgment  docket  on  said  day.  The 
amount  of  the  debt,  interest,  and  costs  of  these  transcripts,  on 
2d  January  1858,  the  date  of  the  sheriff's  sale,  was  $78.78. 

On  the  9th  of  July  1857,  P.  A.  &  S.  Small  issued  2l  fieri  facias 
on  a  judgment  in  their  favour  against  George  Snodgrass,  and 
levied  upon  his  estate  in  the  land,  formerly  of  William  Snod- 
grass, deceased,  and  then  in  his  possession.  After  inquisition  a 
venditioni  was  issued,  upon  which  the  plaintiffs  bought  the  estate 
of  the  defendant  in  the  land  for  the  sum  of  $140,  the  net  amount 
of  which  was  paid  into  court  for  distribution.  The  court  referred 
the  matter  to  John  Gibson  as  auditor,  who  awarded  the  money 
to  D.  &  D.  A.  Rupp,  on  their  execution  attachment. 
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To  this  report  the  followiDg  exceptions  were  filed  for  lien- 
creditors  : — 

1.  The  auditor  erred  in  awarding  the  money  to  the  plaintiffs 
in  the  attachment. 

2.  The  auditor  should  have  awarded  the  money  to  the  judg- 
ments, the  liens  of  which  attached  upon  the  real  estate,  after  it 
vested  in  the  defendant,  by  entry  or  by  execution  thereon. 

3.  The  money  should  have  been  awarded  to  the  plaintiffs  in 
the  transcripts,  and  in  the  execution  on  which  the  real  estate 
was  sold. 

The  court  below  (Fisher,  P.  J.)  overruled  the  exceptions,  and 
confirmed  the  report.  Whereupon  this  appeal  was  taken,  and 
the  following  errors  assigned : — 

1.  The  court  erred  in  awarding  the  money  to  D.  &  D.  A. 
Bupp. 

2.  The  court  should  have  awarded  the  money  to  Joseph 
Straley,  administrator  of  John  Straley,  deceased. 

3.  The  court  should  have  awarded  the  money  to  the  tran- 
scripts, and  the  execution  on  which  the  property  was  sold,  in 
their  order  of  date. 

John  L,  Mayer  and  Uvans  ^  MayeVy  for  appellant. 

H.  L,  FiiheTj  for  D.  &  D.  A.  Rupp,  appellees. 

The  opinion  of  the  court  was  delivered,  May  29th  1862,  by 
Read,  J. — The  express  words  of  the  Acts  of  the  13th  April 
1843,  and  10th  April  1849,  subject  lands  devised  to  any  person 
or  persons,  and  any  interest  which  any  person  or  persons  may 
have  in  real  or  personal  estate  of  any  decedent,  by  will  or  other- 
wise, to  be  attached  and  levied  upon  in  satisfaction  of  any  judg- 
ment in  the  same  manner  as  debts  due  are  made  subject  to 
execution  by  the  22d  section  of  the  Act  of  16th  June  1836, 
entitled  "An  Act  relating  to  Executions." 

On  the  6th  July  1857,  D.  &  D.  A.  Rupp,  on  a  judgment 
against  George  Snodgrass,  issued  an  attachment  execution,  under 
which  the  sheriff,  on  the  same  day,  attached  inter  alia  the  in- 
terest of  the  defendant  in  two  tracts  of  land  which  his  father 
had  died  seised  of,  intestate.  This  was  the  first  lien  upon  his 
interest  in  the  real  estate  of  the  decedent.  On  the  8th  July 
1857,  John  Straley  filed  two  transcripts  which  were  duly  entered, 
and  on  the  9th  July  in  the  same  year,  P.  A.  &  S.  Small  issued  a 
fieri  facias  on  a  judgment  in  their  favour,  and  under  proceedings 
in  regular  form  sold  the  defendant's  interest  in  these  lands  at 
sheriff's  sale  for  $140.  The  auditor  appointed  to  make  distribu- 
tion of  the  fund  paid  into  court,  reported  that  the  balance, 
J89.91,  remaining  after  payment  of  the  expenses,  should  be  paid 
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to  D.  &  D.  A.  Rupp,  which  report  of  the  auditor  was  confirmed 
by  the  court. 

The  objection  that  the  attachment  execution  did  not  lie  in  this 
case,  is  met  by  the  express  words  of  the  Act  of  Assembly,  and 
there  is  certainly  no  diflSculty  in  carrying  it  out  in  the  present 
instance,  as  the  interest  in  land  had  been  turned  into  money, 
and  it  becomes  simply  a  mere  appropriation  of  it  to  the  dis- 
charge of  this  prior  statutory  lien. 

The  other  objection,  that  all  the  precise  forms  prescribed  by 
the  Act  of  13th  June  1836,  so  far  as  they  relate  to  foreign 
attachments,  have  not  been  followed  in  their  exact  detail,  is  an- 
swered by  the  fact  that  some  are  inapplicable,  and  that  the 
present  proceeding  is  in  reality  an  execution  upon  an  ascertained 
judgment,  both  of  which  are  entered  of  record,  the  statute 
merely  extending  its  operations  to  an  additional  subject-matter. 
Decree  aflSrmed,  at  costs  of  appellant. 


Bamet  et  al.  versus  Deturk. 

Construction  of  WiU, — Power  to  sell  in  WiU  when  executed,  effects  of  on 
Executor}/  Devise, 

A  testator,  by  will  dated  in  1826,  ^ave  and  bequeathed  land  to  his  son  S., 
**  his  heirs  and  assigns  for  ever,"  subject  to  the  payment  of  a  sum  of  money  to 
tt  daughter,  adding :  "  if,  however,  S.  should  die  without  issue,  then  the  land  to 
descend  to  and  vest  in  three  other  sons^  named,  provided  S.  should  not  make 
sale  of  it,  but  if  the  said  S.  should  sell  the  aforesaid  property,  he  may  grant 
and  assign  it  as  he  likes."  In  January  1834  S.  and  wife,  by  deed  purporting 
to  be  for  a  valuable  consideration,  sold  and  conveyed  the  land  to  an  uncle,  who 
in  May  following,  by  endorsement  on  the  deed,  for  a  valuable  consideration  as- 
signed it  and  the  land  back  to  S. :  the  consideration  for  both  deeds  were  in 
fact  only  nominal :  S.  then  held  tho  land  until  he  died,  leaving  no  widow  nor 
issue,  having  first  devised  it  to  D.,  against  whom  the  brothers  of  S.,  the  first 
devisee,  brought  ejectment.    Heldj 

1.  That  by  tho  sale  to  his  uncle,  S.  had  done  what  the  testator  rec|uired,  the 
effect  of  which  was  to  vest  in  him  the  same  estate  as  was  given  him  by  the 
first  item  in  the  will : 

2.  That  thft  sale  and  conveyance  of  January  1834,  thoujrh  for  a  nominal 
consideration,  divested  the  estate  limited  at  his  death  to  his  brothers :  and 

3.  That  the  reconveyance  to  S.  of  May  1834  vested  in  him  the  fee  simple 
of  the  land,  and  that  he  by  his  will  had  transmitted  a  yalid  title  to  his  devisee. 

Error  to  the  Common  Pleas  of  Berks  county. 
These  were  two  actions  of  ejectment,  brought  February  7th 
1861,  by  John  Barnet,  Daniel  Bamet,  and  Samuel  Barnet, 
against  Jeremiah  Deturk,  the  former  to  recover  a  tract  of  land 
in  Maiden  Creek  township,  Berks  county,  containing  twenty 
acres  and  ninety-three  perches,  and  the  latter  for  a  tract  of  land 
in  ithe  same  township,  containing  thirty-six  acres  and  thirty-four 
perches. 
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The  actions  were  tried  together  in  the  court  below,  and  after  the 
CTidence  had  been  given  in,  by  agreement  of  the  parties  both  cases 
were  submitted  to  the  court  below,  upon  the  facts  and  the  law. 

The  material  facts  were  as  follows: — Stephen  Barnet,  the 
elder,  made  his  last  will  and  testament,  dated  the  27th  day  of 
May  1826,  which  was  proved  in  the  register's  oflSce  on  the 
18th  of  July  1826,  in  which  he  devised  as  follows : — "  I  give 
and  bequeath  unto  my  son  Stephen  Barnet,  his  heirs  and  assigns 
for  ever,  the  following  messuage,  tenement,  or  two  tracts  of 
land,"  describing  said  tracts  of  land  by  courses  and  distances, 
one  containing  thirty-six  acres  and  thirty-four  perches,  and  the 
other  twenty  acres  and  ninety-three  perches.  He  also  directed 
that  Stephen  should  pay  out  of  said  two  tracts  of  land  unto  the 
testator's  daughter  Catharine,  and  her  heirs,  the  sum  of  150Z. 

In  a  subsequent  clause  in  the  will  there  was  the  following  provi- 
sion : — "  It  is  my  will,  and  I  do  ordain,  if  my  son  Stephen  Bar- 
net  should  die  without  issue  or  children,  that  the  messuage,  tene- 
ment, or  two  tracts  of  land  (bequeathed  in  the  former  part  of 
this  my  will  to  him  the  said  Stephen),  shall  vest  and  descend  to 
my  other  sons,  viz. :  John,  Daniel,  and  Samuel,  or  to  their  heirs, 
and  not  to  any  of  my  daughters,  or  their  heirs  (provided  the 
said  Stephen  should  not  make  sale  of  the  aforesaid  property), 
if  he  the  aaid  Stephen  should  sell  the  aforesaid  property,  he  may 
grant  and  assign  as  he  likes. 

The  words  in  italic  are  interlined  in  the  original  will,  and  so 
noted  in  the  attestation.  On  the  22d  day  of  January  1834, 
Stephen  Barnet  and  wife  made,  executed,  and  delivered  a  deed 
for  said  lands  to  Daniel  Barnet  in  fee  simple  in  the  usual  and 
common  form,  for  thie  consideration  of  $6000. 

On  the  22d  day  of  May  1834,  Daniel  Barnet  executed  and 
delivered  a  deed  for  said  lands  to  Stephen  Barnet  in  fee  simple, 
in  the  usual  and  common  form,  for  the  consideration  of  $6100  ; 
both  deeds  were  acknowledged  on  same  day,  but  no  money  was 
paid  for  either  conveyance. 

Stephen  Barnet  being  at  the  time  in  possession  of  these  lands, 
made  his  last  will  and  testament,  dated  the  2d  day  of  July  1847, 
which  was  duly  proved  before  the  register  on  the* 5th  day  of 
January  1861,  in  which  he  devised  and  bequeathed  all  his  real 
and  personal  property  to  his  wife,  for  her  own  use  for  and  during 
her  natural  life,  and  then  provided  as  follows :  "  And  after  her 
death,  it  is  my  will,  and  I  give  and  bequeath  all  my  real  and 
personal  estate,  and  the  same  shall  descend  to  my  friend,  Jere- 
miah Deturk,  his  heirs,  executors,  administrators,  or  assigns." 

He  also  bequeathed  various  legacies  to  diflferent  persons,  to  be 
paid  by  the  said  Jeremiah  Deturk. 

In  a  latter  clause  of  said  will  he  ordered  as  follows :  "  It  is 
my  will,  and  I  order  that  in  case  my  friend  Jeremiah  Deturk 
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dies  without  legal  heirs,  or  in  case  his  descendants  die  out,  then 
all  my  property  shall  descend  to  my  brothers  and  sisters,  and 
their  heirs." 

Jeremiah  Deturk  took  possession  of  the  lands  under  the  will, 
and  is  now  in  possession  of  the  same ;  and  these  ejectments  were 
brought  by  the  brothers  of  Stephen  to  recover  possession  of 
them  from  him. 

The  court  below  (Woodward,  P.  J.),  after  stating  the  facts, 
charged  as  follows: — 

"  Upon  these  facts  the  court  have  had  the  advantage  of  the 
thorough  research  and  the  elaborate  arguments  of  the  counsel 
of  the  parties.  As  usual,  however,  in  cases  of  this  kind,  the 
views  entertained  by  counsel  materially  differ,  and  while  the 
opinion  of  the  court  does  not  correspond  precisely  and  in  all 
respects  with  those  of  any  one  of  the  gentlemen  concerned,  this 
may  be  regarded  as  a  necessary  misfortune  in  view  of  the  fact 
that  no  two  of  the  counsel  have  precisely  concurred  in  the  appli- 
cation of  the  principles  of  the  law  to  the  questions  that  have 
been  raised. 

"  The  first  inquiry  is  in  reference  to  the  nature  of  the  estate 
vested  by  the  will  of  Stephen  Barnet,  the  father,  in  Stephen  Bar- 
net,  the  son.  Unquestionably  the  first  two  clauses  of  the  will 
which  have  been  recited,  if  they  had  stood  alone,  would  have 
vested  an  unconditional  estate  in  fee  simple.  What  has  been  the 
effect  of  the  whole  of  the  third  clause  recited,  when  taken 
together  ?  Did  it  have  the  effect  of  cutting  down  the  fee  simple 
to  a  fee  tail?  Or  did  it  leave  the  first  estate  a  conditional  fee 
simple,  determinable  upon  a  definite  failure  of  issue  at  the  death 
of  the  devisee,  and  thus  make  the  limitation  over  to  the  brothers 
an  executory  devise?  In  the  first  instance,  the  property  was, 
under  this  third  clause,  to  *  re-vest  and  descend  to  John,  Daniel, 
and  Samuel,  or  to  their  heirs,'  in  the  event  that  Stephen  *  should 
die  without  issue  or  children,'  *  provided  Stephen  should  not 
make  sale*  of  it.  The  concluding  part  of  the  third  clause,  con- 
sisting of  the  provision  for  any  surviving  widow  of  Stephen  at 
his  death,  causes  the  main  difficulty  in  the  construction  of  the 
limitation  over.  Is  this  provision  to  be  taken  as  controlling  the 
whole  clause,  and  the  rights  of  the  three  brothers  of  the  devisee 
in  case  of  his  death  without  issue  ?  It  is  contended  that  the  lan- 
guage used  clearly  indicated  an  intention  that  the  limitation  should 
take  effect  on  the  death  of  Stephen ;  that  it  contemplated  a  defi- 
nite failure  of  issue ;  and  that  the  devise,  therefore,  was  exe- 
cutory. 

"  It  is  too  well  settled  to  be  subject  of  any  question  that  a  de- 
vise to  one  in  fee,  with  a  limitation  over  in  the  event  of  the  death 
of  the  devisee  *  without  issue,*  or  ^on  failure  of  issue,'  *for  want 
of  issue/  or  ^without  leaving  issue/  makes  the  estate  of  the 
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first  taker  an  estate  tail :  Clark  v.  Baker,  3  S.  &  R.  470 ;  Eich- 
elberger  v.  Barnitz,  9  Watts  447 ;  Vaughan  v.  Dickes,  8  Harris 
609 ;  Kay  v,  Scates,  1  Wright  31 ;  Pierce  v.  Hakes,  11  Harris 
231 ;  Criley  v.  Chamberlain,  6  Casey  161 ;  Doyle  v.  Mullady,  9 
Casey  264 ;  Braden  v.  Cannon,  1  Grant  60.  In  the  last  case  it 
was  said  that  "  to  effectuate  the  clear  intention  of  testators,  the 
words  heiTy  UBue^  and  children  are  construed  interchangeable. 
The  exception  to  the  general  rule  is  stated  in  Eichelberger  v. 
Barnitz  to  be  "  when  the  time  at  which  the  devise  over  is  to  take 
effect,  is  expressly  or  impliedly  limited  to  a  particular  period, 
within  a  life  or  lives  in  being,  and  twenty-one  years  after.'*  Thus, 
in  the  case  of  Langley  v.  Ileald,  7  W.  &  S.  96,  the  devise  was 
to  the  testator's  son,  Passmore  Heald,  his  heirs  and  assigns,  but 
reserving  the  rents  and  profits  to  the  use  of  his  daughter  Eliza- 
beth until  the  son  should  arrive  at  the  age  of  twenty-one.  In 
case  the  son  should  die  and  leave  no  lawful  issue,  the  land  was 
then  devised  to  the  daughter  if  she  should  then  be  living,  and  to 
her  heirs  and  assigns  for  ever ;  and  if  she  should  die  and  leave 
no  lawful  issue,  then  over.  It  was  held  that  the  first  devise  was 
of  a  fee,  subject  to  be  defeated  by  the  death  of  Passmore  without 
issue  during  the  lifetime  of  Elizabeth ;  and  that  event  not  hav- 
ing occurred,  his  estate  became  absolute.  So  in  the  case  of  the 
will  now  under  examination.  Giving  effect  to  all  the  clauses 
having  a  bearing  on  the  question  before  the  court,  it  would 
amount  to  a  devise  to  Stephen  Barnet  and  his  heirs  and  assigns, 
but  with  a  direction  that,  in  the  event  of  his  death  without  child- 
ren, one  half  of  his  property  should  go  to  his  wife,  if,  at  that 
time,  his  wife  should  survive,  and  the  other  half  should  go  to  his 
brothers.  Then  upon  the  death  of  the  wife,  her  half  was  to  go 
to  the  brothers  also.  But  if,  at  the  time  of  the  first  devisee's 
death,  no  wife  then  surviving  him,  he  should  leave  no  children, 
the  brothers  were  to  take  the  whole  estate.  The  provision  made 
for  the  widow  would  seem  conclusively  to  establish  the  intention 
of  the  testator  to  fix  the  point  of  time  when  the  limitations  over 
should  take  effect,  at  the  death  of  Stephen  Barnet,  the  first 
devisee. 

"  Thus  far,  the  clauses  of  the  will  have  been  considered  apart 
from  the  right  of  alienation  conferred  upon  the  devisee.  If  it 
had  not  contained  this  authority  to  sell,  the  limitations  would 
have  been  an  executory  devise,  and  upon  the  death  of  Stephen 
without  children,  his  brothers  would  clearly  have  been  entitled 
to  the  land.  It  may  be,  though  this  point  is  not  considered,  that 
if  no  attempt  to  exercise  the  authority  had  been  made,  and  the 
estate  stood  at  Stephen's  death  as  it  stood  at  the  time  of  his  suc- 
cession under  the  will,  the  provision  would  have  been  unimportant. 
But  Stephen  in  his  lifetime  actually  conveyed  the  land.  He  did 
not,  in  the  terms  of  the  will,  *  sell  it/  for  the  fact  is,  the  deed 
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was  a  formal  one  only,  made  for  the  purpose  of  unfettering  the 
land  from  the  limitations  which  the  will  imposed.  What  has 
been  the  effect  of  this  conveyance  ? 

"  Under  the  construction  the  court  are  compelled  to  give  to 
the  terms  of  this  will,  the  estate  limited  to  the  plaintiffs  could  not 
have  been  barred  by  any  deed  under  the  provisions  of  the  Act  of 
1799.  But  no  reason  is  apparent  why  the  rules  adopted  by  the 
courts  in  proceedings  under  that  act  should  not  apply  to  a  case 
situated  like  the  present  one.  Authority  was  given  to  tenants  in 
tail  'to  grant,  bargain,  sell,  and  convey  lands.'  This  authority 
was  held  to  warrant  and  sustain  titles  derived  through  convey- 
ances the  only  consideration  for  which  was  the  barring  of  the 
entail.  Thus  in  Rancel  v,  Cresswell,  6  Casey  158,  the  tenant  in 
tail  made  a  deed  for  the  purpose  of  barring  the  entail,  and  re- 
ceived the  following  day  a  reconveyance  from  his  grantee.  The 
estate  was  subsequently  sold,  and  it  was  held  that  the  entail  was 
barred.  In  Pierce  v.  Hakes,  11  Harris  231,  a  deed  had  been 
made  by  the  tenant  and  her  husband  in  consideration  of  $1  as 
well  as  to  bar  the  entail.  The  tenant  died  before  the  motion  for 
the  entry  of  the  deed  upon  record  was  made  in  the  court,  and  the 
Court  of  Common  Pleas  held  that  while,  for  that  reason,  it  was 
inoperative  for  the  purpose  designed,  yet  the  conveyance  was 
valid  to  pass  the  estate  of  the  husband  as  tenant  by  the  curtesy. 
In  entering  the  judgment  in  that  case  non  obstante  veredicioy 
Judge  Conyngham  said:  'The  deed,  though  by  the  act  of  God  it 
became  inoperative,  or  rather  was  never  fully  operative  as  to  the 
wife,  would  still  be  good  to  the  extent  of  the  husband's  title.'  In 
George  v,  Morgan,  4  Harris  95,  there  was  a  similar  question. 
The  deed  had  been  made  for  the  purpose  of  barring  entail.  It 
had  not  been  recorded  within  six  months  as  required  by  law,  but 
it  was  still  held  to  be  good  to  convey  the  grantor's  right  of  pos- 
session. 

"  In  this  will  the  testator  directed  the  limitation  over,  'provided 
said  Stephen  should  not  make  sale  of  the  aforesaid  property — ^if 
he,  the  said  Stephen,  should  sell  the  aforesaid  property,  he  may 
grant  and  assign  as  he  likes.'  The  manifest  design  of  the  testator 
was  to  give  the  land  to  his  son  if  he  chose  to  appropriate  it  by 
selling  and  conveying  it.  The  authority  conferred  by  the  will 
stood  in  the  place  of  a  rule  of  law.  The  son  made  a  deed,  which 
was  formal  certainly,  but  which  was  an  exercise  of  the  power 
vested  in  him.  Notwithstanding  the  immediate  reconveyance, 
there  was  a  period  of  time,  however  short,  during  which  the  title 
to  the  property  was  lodged  in  the  grantee.  Unless  a  more  ex- 
tended meaning  is  to  be  given  to  the  word  *  sell'  in  this  will,  than 
that  which  the  courts  have  given  to  the  words  'grant,  bargain, 
sell,  and  convey  lands,'  contained  in  the  Act  of  1799,  the  act  of 
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Stephen  Barnet  divested  the  estate  limited  at  his  death  to  his 
brothers,  the  present  plaintiffs. 

*'  In  this  view  of  the  case,  it  is  unnecessary  for  the  court  to 
consider  the  effect  upon  Stephen  Barnet's  title,  under  the  limita- 
tions of  this  will,  of  the  power  of  alienation  in  fee,  if  he  had  done 
no  act  in  the  exercise  of  that  power.  The  defendant's  counsel 
have  produced  cases  upon  the  subject  entitled  to  respectful  con- 
sideration, although  they  are  not  authorities  furnishing  a  rule  of 
decision  in  Pennsylvania. 

"  Affected  as  the  rights  of  the  plaintiffs  were  by  the  power  of 
alienation  contained  in  the  will,  the  limitation  in  their  favour  was 
not  of  the  nature  of  a  strict,  technical,  executory  devise.  The 
conveyance  by  Stephen  to  Daniel,  and  by  Daniel  back  to  Stephen 
Barnet,  vested  in  Stephen  the  fee  simple  of  the  land,  and  his  own 
will  transmitted  a  valid  title  to  his  devisee. 

"  Judgment  is  entered  in  favour  of  the  defendant." 

The  case  was  thereupon  removed  into  this  court  by  the  plain- 
tiffs, who  averred  that  the  court  below  erred  in  holding, — 

1.  That  the  son's  deed,  though  merely  formal,  was  the  exercise 
of  a  power  vested  in  him. 

2.  That,  notwithstanding  the  immediate  reconveyance,  there 
was  a  period  of  time,  however  short,  during  which  the  title  to  the 
property  was  lodged  in  the  grantee. 

3.  That,  affected  as  the  rights  of  the  plaintiffs  were  by  the 
power  of  alienation  contained  in  the  will,  the  limitation  in  their 
favour  was  not  of  the  nature  of  a  strict  technical  executory 
devise. 

4.  That  the  conveyance  by  Stephen  to  Daniel,  and  by  Daniel 
back  to  Stephen  Barnet,  vested  in  Stephen  the  fee  simple  of  the 
land,  and  his  own  will  transmitted  a  valid  title  to  his  devisee. 

The  case  was  argued  by  A.  F.  Miller^  John  S.  Richards,  and 
Charles  DaviSy  for  plaintiffs  in  error ;  and  by  John  Banks  and  D. 
Urmentrouty  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered.  May  29th  1862,  by 
Rbad,  J. — Stephen  Barnet,  by  his  will  dated  the  27th  of  May 
1826,  gave  and  bequeathed  to  his  son  Stephen  Barnet,  his  heirs 
and  assigns  for  ever,  two  tracts  of  land  therein  described,  "  he 
the  said  Stephen  Barnet  paying  the  following  sums  of  money  out 
of  the  two  described  tracts  of  land  unto  my  daughter  Catherine 
and  her,  heirs,  as  is  herein  mentioned  and  described."  These 
sums  of  money  were  a  legacy  of  1501.  to  his  daughter,  payable 
in  three  annual  payments  of  50/.  each,  the  first  payment  com- 
mencing and  becoming  due  in  one  year  after  his  decease,  and  so 
on  in  succession. 
7  Wk.— 7 
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This  clearly  gave  the  devisee  a  fee  simple.  Near  the  close  of 
this  will  is  the  following: — "Item :  It  is  my  will,  and  I  do  ordain, 
if  my  son  Stephen  Barnet  should  die  without  issue  or  children, 
that  the  said  messuage,  tenements,  or  two  tracts  of  land  (be- 
queathed in  the  former  part  of  this  my  will  to  him  the  said 
Stephen)  shall  revert  and  descend  to  my  other  sons,  viz.,  John, 
Daniel,  and  Samuel,  or  to  their  heirs,  and  not  to  any  of  my 
daughters  or  their  heirs  (provided  said  Stephen  should  not  make 
f ale  of  the  aforesaid  property.  If  he^-  the  said  Stephen^  should 
sell  the  aforesaid  property^  he  may  grant  and  assign  as  he  likes). 
And  further,  it  is  my  will  if  my  son  Stephen  should  die  without 
issue,  leaving  a  widow,  said  widow  shall  have  the  whole  and  entire 
use  and  privilege  of  and  in  the  dwelling-house  and  barn  of  said 
Stephen  Barnet,  and  shall  be  entitled  to  one-half  of  the  interest 
or  profits  annually  accruing  on  the  aforesaid  described  messuage 
or  tenement  and  tracts  of  land,  as  long  as  she  remains  unmarried, 
or  in  a  state  of  widowhood,  but  no  longer;  and  the  remaining 
half  thus  accruing  on  the  aforesaid  land  shall  be  equally  divided 
amongst  my  sons  John,  Daniel,  and  Samuel,  but  my  daughters 
and  their  heirs  shall  be  utterly  excluded  and  debarred  from  any 
of  the  aforesaid  real  estate  or  profit  of  my  son  Stephen." 

It  is  not  necessary  to  examine  into  the  exact  nature  of  the 
estate  that  would  have  been  vested  in  Stephen  Barnet  if  he  and 
his  wife  had  not  made  the  conveyance  of  the  22d  January  1834, 
but  the  true  question  is  whether  this  conveyance  and  the  deed- 
poll  of  the  22d  May,  in  the  same  year,  endorsed  upon  it  and 
executed  by  the  grantee  and  his  Avife,  did  not  vest  a  fee  simple 
in  Stephen  Barnet.  Upon  the  face  of  these  papers  both  con- 
siderations were  valuable  ones,  being  probably  the  full  value  of 
the  property,  but  it  is  clearly  proved  that  the  considerations  were 
merely  nominal,  and  that  both  deeds  were  executed  on  the  same 
day,  the  date  of  the  deed-poll. 

Now,  taking  together  all  the  words  in  brackets,  including  the 
interlined  ones  in  italics,  it  would  seem  clear  that  he  has  done 
exactly  what  the  testator  required,  the  effect  of  which  was  to 
give  him  the  same  estate  as  was  given  to  him  by  the  first  item  in 
the  will.  It  is  not  denied  that  if  he  had  sold  it  for  a  valuable 
consideration  he  might  have  purchased  the  farm  adjoining,  or  at 
any  future  day  have  purchased  the  demised  property  itself. 
Such  a  construction  of  the  clause,  therefore,  is  reasonable, 
particularly  after  the  settled  interpretation  placed  upon  the  1st 
section  of  Act  of  18th  January  1799,  to  facilitate  the  barring 
of  estatea  tail,  the  words  of  which,  if  literally  construed,  might 
seem  to  imply  that  a  simple  conveyance  and  reconveyance  was 
not  within  its  scope.  So  also  in  cases  before  the  Act  of  1848, 
of  a  conveyance  by  husband  and  wife  to  a  third  person,  and  a 
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reconveyance  to  the  husband's  wife  without  any  consideration 
really  passing  on  either  side.  Such  transactions  liave  uniformly 
been  sustained,  although  the  transmutation  is  of  a  wife's  fee 
simple  into  a  dower  interest  and  of  the  husband's  curtesy  into  an 
absolute  fee  simple.  For  these  reasons  we  think  that  the  court 
below  were  right.  The  learned  judge  in  the  court  below  having 
in  his  very  able  opinion  discussed  the  whole  case  in  detail,  makes 
it  unnecessary  for  us  to  say  more. 

Judgment  in  both  cases  aflSrmed. 


Scull  versus  Mason  &  Co. 

What  Interest  wiU  disquali/t/  Witness. —  Waiver  of  Notice  of  Protest^ 

effect  of, 

1.  Unless  a  witness  has  a  direct,  certaio,  and  immediate  interest  in  the 
result  of  a  suit,  he  is  competent.  A  mere  possibility  of  beino;  sued  by  the 
plaintiff  in  respect  to  the  cause  of  action  for  which  he  sues,  M-ill  not  disqualify. 

2.  Uence,  one  of  a  firm  to  wliom  a  note  payable  at  a  bankiufr-house  had 
been  endorsed  for  collection,  is  a  competent  witness  to  prove  demand  of  pay- 
ment at  the  maturity  of  the  note,  though  demand  and  protest  was  not  regularly 
made  by  a  notary  until  the  next  day. 

3.  Where  the  endorser,  on  the  day  the  not«  came  due,  endorsed  thereon 
a  written  waiver  of  **  notice  of  protest  for  non-payment  in  this  case,"  and  on 
the  same  day  demand  was  made  at  the  banking-house,  where  answer  was 
made  that  the  drawees  bad  no  funds  there,  ho  cannot  complain  in  a  suit 
against  him  by  endorsees,  that  no  sufficient  demand  had  been  made:  and  it 
was  not  error  in  the  court  to  instruct  the  jury  that  under  the  facts  of  the  case 
there  was  a  substantial  demand  made,  and  that  the  plaintiffs  were  entitled  to 
recover. 

Error  to  the  Common  Pleas  of  Somerset  county. 

This  was  an  amicable  action  of  assumpsit^  entered  January 
24th  1860,  between  Thomas  T.  Mason  and  Charles  E.  Robison, 
partners  trading  as  Robison  &  Co.,  plaintiflfs,  and  Edward  Scull, 
endorsee  of  Ross  Forward  &  Co. 

The  facts  of  the  case  were  these  : — 

On  the  10th  day  of  March  1859,  Ross  Forward  &  Co.  gave 
the  following  note : — 

''$886.70,  March  10th  1859.— Seven  months  after  date,  we 
promise  to  pay  to  the  order  of  E.  Scull,  at  the  Banking-house  of 
George  Ross  &  Co.,  Somerset,  Pa.,  $886.70,  without  defalcation, 
value  received.  Ross  Forward  &  Co." 

On  this  note  were  the  following  endorsements  (the  names  in 
italic  having  been  erased.) — Ed.  Scull,  B.  Dilley,  Mason  &  Co., 
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pay  to  order  of  G.  D.  McGrew,  Esq.,  Cashier,  J.  Hockley,  Cashier. 
Pay  Tredwell  ^  Schelly  or  order,  for  collection  on  account  of  the 
Mechanics*  Bank  of  Pittsburgh.      George  D,  McGreta. 

At  maturity,  the  note  was  in  the  hands  of  Tredwell  &  Schell, 
bankers.  Some  time  during  the  last  day  of  grace,  M.  Tredwell 
called  at  the  bank  of  George  Ross  &  Co.,  and  demanded  payment, 
but  was  informed  by  the  cashier,  that  neither  Ross  Forward, 
nor  Ross  Forward  &  Co.,  had  any  funds  in  bank.  M.  Tredwell 
then  wrote  the  following  endorsement  on  the  note,  which  was 
signed  by  E.  Scull :  "  I  hereby  waive  notice  of  protest  for  non- 
payment in  this  case,  13th  of  October  1869.*' 

On  the  next  day,  the  notary  took  the  note  and  made  demand 
at  the  banking-house  of  George  Ross  &  Co.,  and  payment  being 
refused,  duly  protested  the  same  and  notified  the  endorsers. 

The  demand  and  protest  by  the  notary  having  been  made  one 
day  too  late,  on  the  trial  of  the  case  plaintifi*s  called  M.  Tred- 
well, of  the  firm  of  Tredwell  &  Schell,  to  prove  that  he  had  made 
a  demand  for  payment  of  the  note  on  the  13th  inst.  Defendant 
objected  on  the  ground  that  as  the  case  stood  he  was  an  inte- 
rested witness,  having  failed  to  perform  his  duty  in  regard  tu 
presentation  and  demand  of  note,  thereby  fixing  his  responsi- 
bility over  to  the  previous  holders  of  the  note.  This  objection 
was  overruled. 

It  appeared  from  the  testimony  that  he  did  not  exhibit  tlo 
note,  but  merely  inquired  whether  Ross  Forward  had  any  money 
in  bank,  and  said  that  he  had  the  note,  which  the  cashier  testi- 
fied he  first  saw  in  the  hands  of  the  notary  on  the  day  fol- 
lowing. 

On  these  facts,  the  defendant  contended,  that  a  waiver  ol 
notice  of  protest^  before  the  time  of  payment  was  fully  past,  wa« 
not  a  waiver  of  demand,  or  performance  of  all  acts  necessary  by 
holder,  on  which  to  ground  a  protest.  That  the  demand,  as 
made  by  M.  Tredwell,  was  not  a  suflScient  demand.  And  that 
the  evidence  of  M.  Tredwell  and  S.  W.  Pearson  being  contra- 
dictory, it  was  for  the  jury  to  determine  which  they  would 
believe. 

The  court  (NiLL,  P.  J.)  instructed  the  jury  that  the  waiver  of 
notice  of  protest  was  a  waiver  of  demand,  and  a  suflScient  notice 
of  non-payment.  "  That  if  M.  Tredwell  had  the  note  with  him," 
(although  not  exhibited  at  the  time  he  called  at  the  banking- 
house  of  George  Ross  &  Co.,)  "its  presentation  was  unnecessary;*' 
and  instructed  the  jury  that  the  waiver  endorsed  upon  the  note 
was  sufficient  of  itself  to  hold  the  defendant  liable,  and  directed 
a  verdict  for  plaintiffs. 

There  was  a  verdict  and  judgment  for  plaintiffs.  On  this  writ 
the  errors  assigned  were : — 

1.  The  admission  of  the  testimony  of  M.  Tredwell,  a  witness 
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on  part  of  plaintiffs,  to  prove  that  a  demand  had  been  made 
previous  to  the  4th  day  after  maturity. 

2.  The  answer  to  defendant's  second  and  third  points,  viz. : 
"That  the  plaintiffs,  notwithstanding  a  waiver  of  notice  of  protest, 
are  bound  to  show  afSrmatively,  that  there  was  a  demand  made  at 
the  banking-house  of  George  Ross  &  Co.,  on  the  last  day  of 
grace.  That  the  demand  should  have  been  accompanied  by  the 
open  presentation  of  the  note.*'  Which  were  answered  by  say- 
ing :  "A  demand  is  not  necessary  where  there  is  a  waiver  of 
notice  of  protest.  If  Mr.  Tredwell  had  the  note  with  him  its 
presentation  was  unnecessary;"  and, 

8.  The  withdrawing  of  all  questions  of  fact  from  the  jury,  and 
directing  them  to  render  a  verdict  for  plaintiffs. 

S.  Gaither  and  W,  J".  Baer^  for  plaintiff  in  error,  con- 
tended : — 1.  That  M.  Tredwell,  a  member  of  the  firm  of  Tred- 
well &  Schell,  to  whom  the  note  had  been  endorsed  for  collection, 
was  incompetent  as  a  witness  to  shift  the  responsibility  of  ne- 
glecting to  have  the  notes  properly  protested  from  the  firm 
whose  duty  it  was  to  see  that  the  note  was  properly  presented, 
and  payment  demanded  of  the  proper  parties  and  at  the  proper 
time  and  place,  citing  1  Starkie  112,  114,  116,  and  Scott  v. 
(xreer,  10  Barr  103.  2.  That  a  waiver  of  notice  of  protest  was 
not  equivalent  to  an  agreement  that  no  protest  need  be  made — 
nor  presentment  or  demand  expected  or  required  to  be  made  upon 
the  drawer,  citing  Leonard  v.  Long,  16  Wend.  505;  Backus  v. 
Shephard,  11  Id.  629 ;  Berkshire  Bank  v.  Jones,  6  Mass.  624. 

W,  J7.  Postlethwaite,  for  defendant,  as  to  the  competency  of 
the  witness,  relied  on  Scott  v.  Wells,  6  W.  &  S.  359 ;  Reid  v. 
Stanley,  6  Id.  375 ;  3  Starke  744 ;  1  Gr.  Ev.,  §  389,  390 ;  and 
argued  that  Scott  v,  Greer  was  not  in  point,  because  the  note  in 
this  case  was  presented  and  demand  made  at  maturity,  at  the 
I'lace  where  Scull  by  his  endorsement  promised  the  maker  should 
or  would  pay  it.  Ho  argued  further,  that  the  demand  on  the 
]3th  of  October,  with  protest  and  notice  on  the  14th,  was  in  time 
to  bind  the  endorser:  Stephenson  v.  Dickson,  12  Harris  308, 
As  to  the  waiver,  he  relied  on  Day  v,  Ridgeway  &  Budd, 
5  Harris  308. 

The  opinion  of  the  court  was  delivered,  May  29th  1862,  by 
Strong,  J. — When  Tredwell  was  offered  as  a  witness,  there 
was  nothing  in  the  case  to  show  that  he  was  under  any  liability 
to  the  plaintiffs  in  case  of  their  failure  to  recover  from  the  defend- 
ant. They  had  not  placed  the  note  in  his  hands  for  colloction. 
He  had  not  been  their  agent,  and  he  had  therefore  no  such  direct, 
certain,  and  immediate  interest  as  to  render  him  incompetent  to 
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testify.     There  is  nothing,  therefore,  in  the  first  assignment  of 
error. 

The  answer  of  the  court  to  the  second  and  third  points  of  the 
defendant  below,  must  be  considered  in  reference  to  the  undis- 
puted facts  of  the  case.  On  the  day  the  note  was  matured, 
Tredwell  called  with  it  at  the  banking-house  where  it  was  pay- 
able. Neither  Ross  Forward,  nor  the  drawers,  had  then  any 
money  there.  The  drawers  never  had.  Tredwell  was  informed 
that  Forward  had  no  money  in  bank.  Mr.  Scull,  the  defendant, 
was  then  informed  that  Tredwell  had  been  at  the  bank  with  a 
note,  and  replied  that  it  was  his  note.  On  the  same  day  he 
endorsed  the  note  as  follows  :  "  I  hereby  waive  notice  of  protest 
for  non-payment  in  this  case.  E.  Scull,  October  13th  1859.*' 
Let  it  be,  that  a  waiver  of  notice  of  protest  will  not  excuse  the 
holder  from  making  a  demand,  in  the  face  of  the  undisputed 
facts  in  evidence,  it  was  not  for  the  defendant  to  complain  that 
no  suflBcient  demand  had  been  made.  Beyond  the  direct  evidence 
of  an  actual  demand,  there  was  the  fact  that  the  drawers  had  no 
funds  in  the  bank.  It  was  with  these  facts  in  view,  and  unques- 
tioned, the  judge  charged  the  jury,  that  under  the  evidence 
there  was  substantially  a  demand  made,  and  instructed  them  that 
the  plaintiffs  were  entitled  to  recover.  This  instruction  was 
correct.  If  it  was  not  accurate  to  make  the  abstract  remark, 
that  a  demand  is  not  necessary  where  there  is  a  waiver  of  notice 
of  protest,  it  could  have  done  the  plaintiff  in  error  no  possible 
harm. 

Judgment  affirmed. 


Wagner's  Appeal. 

When  Decree  of  Court  below  will  not  he  reversed. —  Construction  of  Will. 
— Leyacy  to  one  hy  "  Name"  yUea  to  another  "  hy  Description,** 

A  testator  by  will  gave  a  bequest  "  to  Lavinia  the  daughter  of  my  brother 
John,"  deceased ;  John  left  no  daughter  of  that  name,  and  the  legacy  was 
claimed  in  right  of  a  daughter  of  testator's  cousin,  who  bore  the  proper  name : 
the  auditor  and  the  court  below  however  decreed  the  legacy  to  Cassandra  Emig, 
John's  daughter,  on  evidence  that  the  testator  mentioned  her  married  name  in 
connection  with  the  legacy  at  the  time  of  making  the  will ;  and  that  hoth  claim- 
ants were  god-daughters  of  testator,  a  class  to  whom  he  had  expressed  his  inten- 
tion of  giving  a  legacy.  Held^  that  in  such  an  equal  balance  of  circumstances 
the  presumption  was  that  the  decree  of  the  court  below,  carried  out  the  inten- 
tion of  the  testator,  aud  that  where  nothing  appeared  on  the  record  to  displace 
that  presumption,  the  decree  would  be  permitted  to  stand. 

Appeal  from  the  Orphans*  Court  of  York  county. 

This  was  an  appeal  by  Joseph  Wagner,  administrator  of  La- 
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vinia  Wagner,  deceased,  from  the  decree  of  the  court  distributing 
the  estate  of  Philip  Lauer,  deceased. 

The  case  was  this: — Philip  Lauer  died  testate  and  without 
issue,  in  1858,  seised  and  possessed  of  real  and  personal  estate. 
By  his  will,  dated  June  7th  1858,^  and  duly  admitted  to  probate 
by  the  register  of  York  county,  on  the  3d  day  of  July  1858,  he 
gave,  inter  alia,  the  following  legacy,  and  appointed  Jacob  Ru- 
pert and  Isaac  Quickel  his  executors : — 

"  To  Lavinia,  daughter  of  my  brother,  John  Lauer,  deceased, 
the  sum  of  $50." 

This  legacy  was  claimed  by  two  persons.  Mrs.  Cassandra 
Emig,  formerly  Lauer,  a  daughter  of  the  testator's  brother,  John 
Lauer,  deceased,  and  Joseph  Wagner,  surviving  husband  and 
administrator  of  Lavinia  Wagner,  formerly  Lauer,  a  daughter 
of  Abraham  Lauer. 

The  facts  proved  or  admitted  by  the  parties  are  as  follows : — 
The  testator  had  only  one  brother,  John  Lauer,  who  was  deceased 
at  the  time  of  the  making  of  the  will,  leaving  three  daughters, 

viz.,  Cassandra,  wife  of  Michael  Emig,  Sarah,  wife  of Yost, 

and  Anne,  wife  of Boyer.    At  the  time  of  the  making  of  this 

will,  the  testator  expressed  to  the  scrivener  his  intention  to  give 
to  each  of  the  children  for  whom  he  had  stood  godfather  the  sum  of 
$50.  Both  the  parties  claimant  were  children  for  whom  the  tes- 
tator had  stood  godfather.  Of  the  daughters  of  John  Lauer, 
deceased,  the  only  one  for  whom  he  had  stood  godfather  was 
Cassandra,  and  her  married  name  (Emig)  was  mentioned  in  con- 
nection with  this  legacy,  as  was  also  the  name  of  Lavinia.  The 
auditor  decided  that  Cassandra  Emig  was  the  only  claimant  that 
answered  the  description  in  the  will,  and  that  the  mention  of  the 
name  (Lavinia),  as  regards  this  particular  legacy,  was  merely  a 
mistake.     The  legacy  was  therefore  awarded  to  Mrs.  Emig. 

To  this  report  exceptions  were  filed  by  the  administrator  of 
Lavinia  Wagner  (late  Lauer),  deceased,  but  the  Orphans'  Court 
dismissed  the  exceptions,  and  confirmed  the  auditor's  report, 
which  ruling  was  assigned  for  error  here. 

JJ.  L.  Fishery  for  appellant. 

Henry  W.  Spangler^  for  appellee. 

The  opinion  of  the  court  was  delivered,  May  29th  1862,  by 
Woodward,  J. — We  do  not  reverse  judgments  and  decrees  of 
other  courts,  unless  substantial  ground  exists  to  rest  our  judg- 
ment upon.  It  is  not  enough  that  we  see  nothing  in  the  case  to 
lead  us  to  the  conclusion  of  the  court  below;  but  the  record 
must  disclose  satisfactory  reasons  for  a  different  and  inconsistent 
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conclusion.     Unless  it  do,  we  are  accustomed  to  affirm  the  judg- 
ment we  find  upon  the  record. 

This  record  is  destitute  of  the  elements  necessary  for  a  legal 
argument  either  in  support  of  or  against  the  decree  that  was 
entered  below.  We  would  not  know  how  to  reason  out  the  con- 
clusion that  Lavinia  Lauer,  named  in  the  will  of  Philip  Lauer, 
deceased,  meant  Cassandra  Emig.  And,  on  the  other  hand, 
seeing  that  the  Lavinia  whom  the  testator  meant  to  make  the 
object  of  his  bounty,  was  described  as  a  daughter  of  his  brother, 
John  Lauer,  deceased,  we  could  not  prove  that  a  daughter  of 
his  cousin,  Abraham  Lauer,  was  the  person  intended,  though  her 
name  was  Lavinia.  We  would  be  as  likely  to  conclude  that  the 
legacy  wduld  lapse  for  want  of  a  legatee,  as  that  one  and  not 
the  other  of  these  relatives  of  the  testator  was.  the  person  in- 
tended to  take.  * 

But  the  auditor  and  the  court  below  decided  that  Cassandra 
Emig,  who  was  a  daughter  of  John  Lauer,  deceased,  was  the 
legatee  intended,  and  we  have  no  sufficient  reason  for  reversing 
their  judgment.  As  a  daughter  of  John  Lauer,  deceased,  Cas- 
sandra comes  within  one  part  of  the  designatio  personce,  whilst, 
Lavinia  comes  within  another  part,  and  both  of  them  belong  to 
a  class  of  persons  (godchildren  of  the  testator)  io  whom  he  de- 
clared his  intention  of  giving  legacies.  In  such  an  equal  balance 
of  circumstances,  the  presumption  of  law  is  that  the  court  below 
got  at  the  intention  of  the  testator,  and  finding  nothing  upon 
the  record  to  displace  that  presumption,  we  will  let  it  stand. 

The  decree  is  affirmed. 


Brawn  versus  Keller. 

Possession  must  accompany  Transfer  of  Personal  Property. —  Concurrent 
Possession  by  Vendor  and  Vendee  insufficient 

1.  Concurrent  possession  of  personal  property  by  the  vendor  and  vendee 
will  not  protect  it  from  the  creditors  of  the  vendor. 

2.  Where  the  vendor  and  vendee  were  brothers-in-law,  living  in  the  same 
house,  on  the  lot  on  which  the  stable  was  built  where  a  horse  and  wagon 
sold  by  one  to  the  other  were  kept  and  used  after  the  sale  as  before,  and 
remained  in  the  same  stable  until  levied  on  by  the  vendor's  creditors,  it  was 
not  error  in  the  court,  on  the  trial  of  an  action  of  trespass  for  selling  the  pro- 
perty, to  instruct  the  jury  that  as  the  plaintiff  had  shown  no  change  of  pos- 
session such  as  the  law  required,  there  could  be  no  recovery,  and  that  tney 
should  find  a  verdict  for  the  defendant. 

Error  to  the  Common  Pleas  of  Clinton  county. 

This  was  an  action  of  replevin^  brought  March  12th  1861,  by 
Reuben  S.  Brawn  against  Peter  W.  Keller,  for  a  bay  mare  and 
carriage  of  the  value  of  ?175. 
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The  mare  and  carriage  in  controversy  were  taken  in  execu- 
tion as  the  property  of  William  L.  Hawkins,  at  the  suit  of  Har- 
vey, Best  &  Co.,  and  sold  by  the  sheriff  to  Keller,  the  defendant. 

On  the  trial,  the  plaintiff,  Brawn,  proved  the  following  facts : — 
In  the  spring  of  1860,  Hawkins  was  indebted  to  him  in  the 
sum  of  8604.25,  for  which  he  held  a  note  against  him.  In  the 
winter  of  1860,  Hawkins  became  the  owner  of  the  mare  and 
carriage  in  controversy,  which,  with  other  similar  property,  he 
kept  in  a  stable  belonging  to  Mr.  Brawn,  occupying  it  in  common 
with  him.  On  the  7th  of  December  1860,  Hawkins  sold  the 
mare  and  carriage,  with  some  other  property,  to  Brawn,  for  $525, 
which  was  credited  on  the  note.  The  property  was  not  removed 
out  of  the  stable,  but  delivery  thereof  was  there  made  by  Haw- 
kins to  Brawn,  in  the  presence  of  a  witness,  by  whom  a  bill  of 
sale  was  written.  Hawkins  drove  and  rode  the  mare  in  question, 
purchased  hay  for  her,  and,  with  permission  of  Brawn,  offered  to 
sell  her  to  several  persons.  In  this  condition  of  affairs,  the  levy 
and  sale  above  mentioned  were  made. 

The  court  below  (Linn,  P.  J.)  instructed  the  jury  that,  as  the 
plaintiff  had  failed  to  show  such  a  change  of  possession  accom- 
panying the  sale  from  Hawkins  to  Brawn  as  was  required  to 
render  the  sale  valid  against  creditors  under  the  Statute  of  13th 
Elizabeth,  their  verdict  must  be  for  the  defendant ;  which  was 
the  error  assigned  here  by  the  plaintiff. 

Mayer  and  Bally  for  plaintiff. — There  was  a  subsisting  indebt- 
edness from  Hawkins  to  Brawn  at  the  time  of  the  sale,  which, 
under  the  evidence,  was  bond  fide.  If  there  were  any  doubt  of 
this,  the  court  were  in  error  in  withdrawing  the  case  from  the 
jury,  and  assuming  that  there  was  fraud  in  fact.  If  there  was 
no  doubt  as  to  the  bona  fides  of  the  sale,  the  delivery  was  as  open 
and  as  notorious  as  possible  under  the  circumstances,  and  was 
within  the  principle  of  McVicker  v.  May,  8  Barr  224 ;  Hoof- 
smith  V,  Cope,  6  Wh.  53 ;  Huger  v.  Robinson,  12  Harris  9 ; 
Dunlop  V,  Bournonville,  2  Casey  72. 

John  ff.  Orvi$  and  H.  N.  McAllutter  cited  and  relied  on 
Twyne's  Case,  3  Coke  80 ;  Edwards  v.  Harben,  2  T.  Rep. ; 
Wordall  v.  Smith,  1  Camp.  333;  Meeker  v.  Wilson,  1  Gallison 
419;  Phetiplace  v.  Sayles,  4  Mason  312;  Moore  v,  Ringgold,  3 
Cranch  C.  C.  434;  Travers  v.  Ramsey,  Id.  354;  Hamilton  v. 
Franklin,  4  Id.  729;  Oilman  v.  Herbert,  3  Id.  58.  Same  doc- 
trine held  in  Kentucky,  New  York,  Illinois,  Alabama,  Indiana, 
Virginia,  New  Hampshire,  Delaware,  and  New  Jersey.  In  Penn- 
sylvania the  same  rule  is  held.  See  Wilt  v.  Franklin,  1  Binn. 
502 ;  Dawes  v.  Cope,  4  Id.  258 ;  Clow  v.  Woods,  5  S.  &  R.  275 ; 
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Cunningham  v.  Neville,  10  Id.  201 ;  Babb  v.  Clemson,  10  Id.  419; 
Shaw  V.  Levy,  17  Id.  99 ;  Streeper  v.  Eckert,  2  Wh.  302 ;  Hoff- 
ner  v.  Clark,  6  Wh.  645 ;  Welch  v.  Cecky,  1  Penna.  R. ;  Jen- 
kins V,  Eichelberger,  4  Watts  121 ;  Carpenter  v.  Mayer,  5  Id. 
483 ;  Young  v.  McClure,  2  W.  &  S.  147  ;  McBride  v.  McClelland, 
6  Id.  94 ;  Cadbury  v.  Nolan,  6  Barr  326  ;  Hoofsmith  v.  Cope,  6 
Wh.  53. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — In  this  state,  ever  since  the  case  of  Clow  v.  Woods, 
5  S.  &  R.  245,  it  has  been  held  that  a  voluntary  sale  of  personal 
property,  unaccompanied  by  an  actual  delivery  of  the  possession 
to  the  vendee,  is  fraudulent  and  void  as  against  creditors.  This 
was  the  doctrine  of  Edwards  v,  Harben,  2  Term  687,  and  it  is 
too  well  founded  in  reason  ever  to  be  shaken.  The  delivery 
which  the  law  requires  must  be  actual.  A  symbolical  or  a  merely 
formal  delivery  will  not  answer :  Babb  v.  Clemson,  10  S.  &  R. 
419.  Concurrent  possession  by  the  vendor  and  vendee  is  insuf- 
ficient to  protect  the  property  from  the  creditors  of  the  vendors. 
Retention  of  the  possession  not  only  tends  to  give  false  credit  to 
the  seller,  but  it  is  a  sign  of  a  secret  trust  in  his  favour.  Such 
being  the  law,  the  plaintiff  in  this  record  had  no  case.  It  would 
have  been  error  to  submit  to  the  jury  to  find  whether  there  had 
not  been  a  delivery  of  the  property  alleged  to  have  been  bought 
by  him,  for  there  was  no  evidence  of  any  such  change  of  the 
possession  as  is  indispensable.  The  parties  to  the  sale  were  bro- 
thers-in-law, living  in  the  same  house.  Before  the  sale,  the 
horses  and  carriages  were  kept  in  a  stable  on  the  lot  where  both 
parties  lived,  and  they  remained  there  until  levied  upon  by  the 
creditors  of  Hawkins.  After  the  sale  they  were  used  by  Hawkins 
as  before,  and  attended  to  by  him.  He  bought  hay  for  the  horses, 
and  offered  to  sell  them,  with  the  permission  of  the  vendee,  and 
continued  to  exercise  over  them  every  conceivable  act  of  owner- 
ship. His  own  testimony  is,  that  it  was  part  of  the  arrangement 
that  he  should  take  care  of  the  horses  and  sell  them  if  he  could. 
In  the  face  of  these  facts,  a  finding  by  a  jury  that  there  had  been 
a  real  delivery  would  have  been  more  than  a  finding  without  evi- 
dence ;  it  would  have  been  against  evidence.  The  case  is  not 
better  for  the  plaintiff  in  error  because  he  and  Hawkins  lived 
together  on  the  lot  where  the  stable  was.  That  fact  could  not 
dispense  with  an  actual  change  of  the  possession.  In  Hoffner  v, 
Clark,  5  Whart.  545,  we  have  a  case  very  similar  to  this.  There 
the  vendor  and  vendee  were  brothers  living  in  the  same  house, 
and  it  was  held  that  it  furnished  no  ground  for  dispensing  with 
such  an  actual  change  of  the  possession  as  to  render  it  distinct 
and  visible,  so  that  it  might  become  notorious.     Nor  is  the  rule 
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different  as  laid  down  in  Mc Vicar  v.  May,  3  Barr  224.  In  that 
case  there  was  an  actual  taking  of  possession  by  the  vendee,  and 
a  removal  of  the  property.  So  there  was  an  actual  delivery  in 
Dunlop  V.  Bournonville,  2  Casey  72. 

The  judgment  is  affirmed. 


Smith  versus  Milligan. 

Relationship^  effect  of  on  implied  Assumpsit. — Presumption  of  Promise 
to  pa^ /or  personal  Services^  what  will  rebut, 

1.  Where  Bervices  are  rendered  by  one  to  another,  the  law  presumes  a      ^^  ^ 
promise  on  the  part  of  him  who  receives  them  to  pay  what  they  are  reasonably 

wurth  :  but  this  implication  is  rebutted  by  any  proof  that  shows  an  intention 
to  give  and  receive  without  compensation. 

2.  Relationship  either  by  consanguinity  or  affinity  is  a  fact  which  tends  to 
rebut  the  presumption  which  the  law  raises  that  a  promise  to  pny  is  intended 
where  personal  services  are  rendered ;  but  alone,  it  does  not  overcome  that 
presumption  except  in  the  case  of  parent  and  child :  in  all  other  cases  there 
must  be  evidence  beyond  the  relationship  that  the  creation  of  no  debt  was 
iuiended. 

3.  Whether  the  presumption  is  overcome  by  such  evidence,  is  a  question 
of  fact  to  be  submitted  to  the  jury. 

4.  A  father-in-law  who  had  been  boarding  with  his  tenant  and  paying 
therefor,  became  dissatisfied  and  went  to  live  with  his  son-in-law,  saving  he 
would  board  nowhere  else,  and  that  he  had  enough  to  pay  for  his  boarding. 
After  his  death,  in  an  action  by  the  son-in-law  against  his  administrator  to 
recover  for  board,  attendance,  &c.,  the  court  instructed  the  jury  that  the  plain- 
tiff could  not  recover  without  clear  and  satisfactory  proof  of  an  express  con- 
tract between  the  plaintiff  and  the  defendant  intestate,  and  directed  a  verdict 
for  the  defendant.     Held,  that  such  instruction  and  direction  was  error. 

Error  to  the  Common  Pleas  of  Clinton  county. 
This  was  an  action  of  assumpsit  brought  by  Jacob  Smith 
against  J.  C.  Milligan,  administrator,  &c.,  of  Hugh  Milligan, 
deceased,  to  recover  compensation  for  boarding  and  attendance 
on  deceased,  from  April  1852  to  August  1853.  Hugh  Milligan, 
who  was  a  man  of  considerable  means,  was  the  father-in-law  of 
Jacob  Smith.  During  most  of  the  time  while  he  lived  with  Jacob 
Smith  he  was  insane,  very  feeble,  and  the  source  of  great  trouble, 
care,  and  annoyance  to  those  who  had  the  charge  of  him.  Before 
going  to  board  with  Smith,  he  had  been  living  with  a  Mr.  Wads- 
worth,  a  tenant  on  his  farm,  paying  him  ^1  per  week  for  board : 
but  owing  to  some  misunderstanding  between  him  and  Mrs. 
Wadsworth,  he  refused  to  board  there  any  longer,  saying,  accord- 
ing to  the  testimony  of  one  of  the  witnesses,  that  he  had  money 
enough  to  pay  for  his  boarding,  and  that  he  would  board  no- 
where else  but  at  Smith's.  Soon  after  he  went  to  Smith's,  he 
became  incapable  of  making  any  contract  for  himself,  or  of 
transacting  any  business,  and  remained  so  until  his  death. 
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The  court  below  charged  the  jury  as  follows : — 
"  The  plaintiff  cannot  recover  in  this  action  without  clear, 
satisfactory  proof  of  an  express  contract  between  the  plaintiff  and 
defendant's  testators.  The  court  being  of  the  opinion  that  no 
such  proof  has  been  offered  as  would  justify  a  recovery,  we 
instruct  you  that  your  duty  will  be  performed  by  rendering  a 
verdict  for  the  defendant." 

Which  was  assigned  here  for  error  on  writ  sued  out  by  the 
plaintiff. 

John  H.  OrviB  and  H,  N,  McAllister^  for  plaintiff,  contended, 
that  the  case  of  Lynn  v.  Lynn,  5  Casey  369,  and  the  other  cases 
cited  in  Hertzog  v.  Hertzog,  6  Casey  466,  had  carried  the  doc- 
trines which  they  sustained,  as  far  as  public  policy  and  the  rights 
of  individuals  would  permit  it  to  go,  and  that  to  apply  that  doc- 
trine to  a  case  like  the  present,  would  be  improper. 

Mayer  and  Ball^  for  defendant,  argued,  that  there  was  nothing 
in  this  case  to  distinguish  it  from  other  cases  decided  in  Penn- 
sylvania, in  which  the  principle  is  too  firmly  established  to  be 
controverted,  that  where  services  are  rendered  by  one  person  to 
another  standing  in  the  relation  shown  to  have  existed  between 
the  plaintiff  and  defendant,  there  can  be  no  recovery  without 
proof  of  an  express  contract :  citing  Walker's  Estate,  3  Rawle 
243;  Candor's  Appeal,  5  W.  k  S.  513;  Defrance  v.  Austin, 
9  Barr  309 ;  Little  v,  Dawson,  4  Dall.  100 ;  Swires  v.  Parsons, 
5  W.  &  S.  357;  Lantz  v.  Fry,  2  Harris  20;  Lynn  v.  Lynn, 
5  Casey  369 ;  and  Hertzog  v,  Hertzog,  5  Id.  465. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — Generally,  when  services  have  been  rendered  by 
one  person  to  another,  the  law  presumes  a  promise,  on  the  part 
of  him  who  has  received  them,  to  pay  what  the  services  were 
reasonably  worth.  Such  an  engagement  is  accordant  not  .only 
with  reason  and  justice,  but  with  the  common  usages  of  society, 
and  hence  a  contract  to  pay  is  implied.  This  implication,  how- 
ever, is  rebutted  by  any  proof  that  shows  an  intention  to  give 
and  receive  without  compensation.  The  question  always  is,  was 
payment  contemplated  by  the  parties  ? — Did  they  deal  with  each 
other  as  creditor  and  debtor  ?  In  the  absence  of  any  direct  proof 
upon  this  subject,  resort  must  be  had  to  common  usage  and  un- 
derstanding. Ordinarily,  children  do  not  expect  to  be  paid  for 
acts  of  kindness  extended  to  parents.  If  a  father  come  to  the 
house  of  his  son,  and  makes  his  abode  there,  it  is  not  often  that 
either  the  father  or  the  son  regards  the  other  as  a  stranger,  or 
that  it  is  intended  by  the  son  to  demand  payment  for  the  atten- 
tion bestowed  and  the  services  rendered.     Something  is  allowed 
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to  filial  affection.  Hence,  it  has  been  thought  rational  to  hold 
that  personal  services  rendered  by  a  child  to  a  parent,  are 
attended  by  no  presumption  that  a  promise  was  made  to  compen- 
sate in  money.  For  the  boarding  and  necessaries  furnished  to  a 
parent,  the  law  implies  no  promise  to  pay.  But  this  is  an  excep- 
tional case.  It  springs  from  the  intimate  relationship  of  the 
parties :  Lynn  v.  Lynn,  5  Casey  369.  In  that  case  it  was  ruled 
that  nothing  less  than  an  express  promise  would  enable  a  child 
to  recover  from  a  parent  payment  for  boarding  and  necessaries 
furnished.  Nothing  less  would  suflSce  to  remove  the  presumption 
that  affection  rather  than  interest  had  prompted  the  bestowal  of 
filial  attention  and  services.  The  relationship  of  a  father-in-law 
to  his  son-in-law  is  not  so  intimate.  Our  observation  of  common 
usage  does  not  convince  us  that  fathers-in-law  permanently  board 
with  sons-in-law  without  any  understanding  that  compensation 
shall  be  made.  The  case,  therefore,  is  not  within  the  exception — 
it  comes  under  the  general  rule.  Undoubtedly,  relationship, 
either  by  consanguinity  or  affinity,  is  a  fact  which  tends  t6 
rebut  the  presumption  which  the  law  raises,  that  a  promise  to  pay 
is  intended  when  personal  services  are  rendered.  But,  alone, 
it  does  not  overcome  that  presumption  except  in  the  case  of 
parent  and  child.  In  all  other  cases  there  must  be  evidence  be- 
yond the  relationship  that  the  creation  of  no  debt  was  intended. 
If  there  be  such  evidence,  it  must  be  submitted  to  the  jury,  and 
it  will  be  for  them  to  find  whether  the  presumption  is  overcome. 

In  the  case  presented  by  this  record,  there  was  nothing  but 
relationship  to  negative  the  implication  of  a  contract,  and  there 
was  considerable  to  strengthen  it.  Before  Milligan  went  to  the 
plaintiff's  to  board,  he  had  been  paying  for  his  board.  lie  was 
dissatisfied,  not  because  he  was  required  to  pay,  but  on  account 
of  alleged  ill-treatment.  He  said  he  would  not  board  at  any 
place  but  the  plaintiff's — that  he  had  enough  to  pay  for  his 
boarding.  The  tendency  of  this  is  to  show  that  gratuitous 
service  was  not  expected. 

We  are  of  opinion,  therefore,  that  the  court  below  erred  in 
instructing  the  jury  that  the  plaintiff  could  not  recover,  without 
clear,   satisfactory  proof  of  an  express  contract  between  the 

Elaintiff  and  the  defendant's  intestate.    The  jury  should  not  have 
een  directed  to  return  a  verdict  for  the  defendant. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Etnier  versus  Shope. 

What  Award  of  Arhitrators  will  sustain  an  Action  of  Debt, 

An  award  of  arbitrators  which  is  indefinite  and  uncertain,  and  does  not 
contain  such  a  finding  as  can  be  enforced  by  execution,  is  void,  and  an  action 
of  debt  cannot  be  maintained  upon  it. 

Error  to  the  Common  Pleas  of  Huntingdon  county. 

This  was  an  action  of  debt  upon  an  award  of  arbitrators, 
brought  October  Slst  1867,  by  Peter  Etnier  against  John  Shope, 
in  which  there  was  a  verdict  and  judgment  in  favour  of  the 
defendant. 

All  the  material  facts  of  the  case  will  be  found  in  the  opinion 
of  the  court. 

The  case  was  argued  in  this  pourt  by  Wilson  ^  Petrikin,  for 
plaintiff  in  error,  and  by  Scott  ^  Brown,  with  whom  was  H,  M. 
McAllister,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 

Read,  J. — The  plaintiff  below  having  abandoned  on  the  trial 
all  the  general  counts  in  the  declaration,  rested  his  case  and  claim 
solely  on  the  award,  and  this  reduces  the  matter  before  us  to  the 
question,  whether  it  was  such  an  award  as  would  sustain  an 
action  of  debt  upon  it. 

By  an  article  of  agreement  dated  30th  September  1846,  Peter 
Etnier  agreed  to  sell  and  convey  unto  John  Shope,  in  fee  simple, 
a  tract  of  land  designated  as  Pollard's  old  farm,  and  described 
by  adjoiners  containing  three  hundred  and  twenty  acres,  with  the 
allowance,  for  the  consideration  of  two  thousand  dollars.  On 
the  14th  April  1851,  Peter  Etnier  and  wife,  by  deed  dated  on 
that  day,  conveyed  the  same  to  the  said  John  Shope  in  fee  simple, 
describing  it  by  courses,  distances,  and  adjoiners,  and  with  a 
covenant  of  general  warranty.  The  whole  consideration-money 
was  subsequently  paid  in  full.  The  land  conveyed  was  a  part  of 
two  tracts,  patented  in  two  several  patents  on  the  14th  October 
1772,  to  WilUam  Pollard. 

On  the  13th  June  1851,  what  is  called  a  bond  of  submission 
was  entered  into  between  and  by  the  said  Peter  Etnier,  by  his 
attorney  Oliver  Etnier,  and  the  said  John  Shope,  reciting  that  a 
controversy  is  now  existing  between  them  concerning  the  sale  of 
a  certain  tract  of  land,  which  it  is  alleged  was  sold  by  the  said 
Peter  Etnier  to  the  said  John  Shope,  and  submitting  the  said 
controversy  to  the  decision  and  arbitration  of  John  Morrison, 
George  Ely,  and  Christian  Long,  or  any  two  of  them,  who  on  the 
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same  day  met  and  made  the  award  which  is  the  subject  of  the 
present  suit. 

The  award  was  that  Oliver  Etnier,  agent  of  Peter,  is  bound  to 
procure  a  warrant  and  lay  the  same  on  a  certain  lot  or  parcel  of 
land  now  in  dispute  between  said  Etnier  and  Shope,  supposed  to 
be  eighty  acres,  after  said  Etnier  hath  laid  said  warrant  and 
ascertained  the  number  of  acres,  the  said  John  Shope  is  to  pay 
said  Etnier  $6.25  per  acre  for  all  the  lands  that  may  be  ascer- 
tained by  laying  said  warrant;  said  Shope  is  to  pay  the  amount 
on  the  1st  day  of  April  1857,  and  further,  each  party  is  to  pay 
one-half  of  the  costs. 

The  arbitrators  do  not  seem  to  have  understood  the  real  state 
of  the  title,  nor  the  subject-matter  of  the  dispute,  for  they 
directed  a  warrant  to  be  procured  for  land  that  was  already 
patented,  and  that  it  should  be  laid  on  about  eighty  acres  of  the 
same,  without  pointing  out  any  particular  part  of  the  tract 
included  in  the  conveyance  of  the  14th  April  1851.  This  part 
of  the  award  could  never  be  carried  into  effect,  and  the  evidence 
shows  there  was  never  any  attempt  made  to  comply  with  it,  the 
only  survey  that  was  made,  being  of  the  whole  tract.  Mr.  Shope 
is  directed  to  pay  a  sum  certain  per  acre  at  a  distant  day,  for  all 
the  land  that  may  be  ascertained  by  laying  said  warrant,  which 
is  equally  uncertain  and  clearly  not  mutual,  as  there  is  no  pro- 
vision made  to  effectuate  the  object  of  the  award,  by  directing  a 
release  or  conveyance  to  be  executed  by  Etnier  to  him.  Upon 
the  whole  we  are  of  opinion  that  this  action  could  not  be  main- 
tained on  the  award,  and  that  the  court  below  were  right  in  so 
instructing  the  jury. 

Judgment  affirmed. 


Borland  versus  Ealy. 

Jurisdiction  of  Justice  confined  to  Claim  not  exceeding  8100,  except  where 
there  is  a  voluntary  Appearance  hy  Defendant — Judgment  of  Common 
Fleas  on  Certiorari  ^wa?. 

1.  A  justice  of  the  peace  has  no  juriadiction  of  claims  exceeding  $100, 
nnlesa,  in  the  absence  of  any  process^  tlie  debtor  voluntarily  appears  before 
him. 

2.  Where,  after  summons  issued  by  a  justice,  the  defendant  appeared  and 
confessed  judgment  for  a  sum  exceeding  $100,  to  which  he  set  his  hand  and 
seal,  which  judgment  on  certiorari  was  affirmed  by  the  Common  Pleas,  the 
Supreme  Court  cannot,  on  writ  of  error,  review  their  decision,  though  it  may 
have  been  erroneous. 

Error  to  the  Common  Pleas  of  Franklin  county. 
On  the  22d  of  July  1861,  John  Ealy  and  Solomon  Ealy,  part- 
ners doing  business  as  John  &  Solomon  Ealy,  sued  out  a  summons 


43       111 
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in  debt  for  settlement  against  James  Borland.  On  the  26th  of  July 
1861,  parties  appeared  before  Philip  Hamman,  Esq.,  a  justice  of 
the  peace  of  the  county  of  Franklin,  by  whom  the  summons  had 
been  issued,  when,  according  to  the  record  of  the  justice,  "  after 
hearing  them,  their  proofs  and  allegations,  the  defendant  James 
Borland  confessed  judgment  in  favour  of  plaintiffs  for  $189.83, 
to  which  he  has  set  his  hand  and  seal  this  26th  day  of  July,  A.  D. 
1861.    James  Borland,     [l.  s.]'* 

On  the  20th  of  November  1861,  the  defendant  sued  out  a 
certiorari^  directed  to  the  justice,  commanding  him  to  return  to 
the  Common  Pleas  the  record,  judgment,  original  papers,  and 
everything  connected  with  the  case,  making  the  usual  affidavit 
and  entering  bail  as  required  by  the  Act  of  Assembly. 

On  the  20th  of  January  1862  the  counsel  for  defendant  filed  in 
the  Common  Pleas  the  following  assignments  of  error  to  the  judg- 
ment of  the  justice : — 

1.  It  does  not  appear  from  the  docket  of  the  justice  that  he 
had  jurisdiction  as  to  the  subject-matter. 

2.  The  amount  was  more  than  $100. 

8.  The  justice  erred  in  issuing  a  summons,  and  James  Borland 
in  appearing  thereto  cannot  be  said  to  have  appeared  "  volun- 
tarily.*' 

4.  But  one  of  the  Ealys,  to  wit,  Solomon,  was  present  when 
Borland  confessed. 

,  5.  Ealy*s  account  was  contained  in  a  book  purporting  to  be, 
and  which  he  alleged  was,  his  book  of  original  entries.  It  was 
not  his  book  of  original  entries,  as  the  court  will  discover  on 
inspection  of  the  same.  The  court  can  be  further  certified  of  the 
same  by  directing  depositions  to  be  taken.  That  the  said  books 
are  notoriously  incorrect,  and  that  Solomon  Ealy,  the  person  who 
made  the  entries,  has  a  bad  reputation  for  honesty  and  fair 
dealing. 

6.  That  the  summons  in  the  case  and  the  docket  eptry  are  in- 
consistent. 

The  court  thereupon  granted  a  rule  on  plaintiffs  to  appear  on 
the  Ist  day  of  April  Term  1862,  and  show  cause  why  the  judg- 
bent  should  not  be  reversed. 

On  the  1st  of  February  1862,  counsel  for  defendant  filed  the 
following  additional  assignments  of  error : — 

7.  The  proceedings  were  erroneous  in  this,  that  the  summons 
was  dated  and  issued  on  the  22d  day  of  July,  and  made  return- 
able on  the  26th  day  of  the  same  month,  which  is  in  violation  of 
the  Act  of  Assembly. 

8.  The  justice  erred  in  not  dismissing  the  case,  "  after  hearing 
them,  their  proofs  and  allegations  ;*'  because  he  must  have  dis- 
covered after  such  hearing  that  he  had  no  jurisdiction. 

On  the  11th  of  March  1862  the  court  below  (Kimmell,  P.  J.) 
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directed  the  following  entry :  "  Rule  made  absolute  and  judgment 
before  Justice  Hammon  aflSrmed  by  the  court  for  $189.83  and 
costs;"  which  judgment  was  assigned  here  for  error  by  the 
defendant. 

Hyster  ^  Bonebrake  and  J.  McD.  Sharpe,  for  plaintiff  in 
error,  argued :  1.  That  the  judgment  of  the  Common  Pleas  was 
not  final  and  conclusive  upon  these  proceedings,  so  that  no  writ 
of  error  can  lie  thereon  under  the  Act  of  March  20th  1810,  and 
that  the  jurisdiction  of  the  Supreme  Court  could  not  be  taken 
away  except  by  express  terms  or  irresistible  implication :  citing 
and  relying  on  the  cases  in  3  Yeates  479 ;  2  S.  &  R.  363 ;  9 
Watts  416 ;  10  Id.  333 ;  4  Rawle  366 ;  2  Whart.  116  ;  5  Barr 
124 ;  2  Harris  486 ;  3  Id.  313.  That  as  the  defendant's  right  to 
appeal,  or  to  have  a  rehearing,  was  taken  from  him  by  the 
decisions  of  this  court  in  4  S.  &  R.  190,  and  3  Watts  381,  the 
defendant  had  choice  of  only  one  remedy,  which  he  adopted,  and 
that  the  22d  section  of  the  Act  of  March  20th  1810,  did  not 
extend  to  cases  where  the  record  showed  aflSrmatively  that  the 
justice  had  no  jurisdiction,  and  where  the  defendant  was  de- 
barred of  his  right  to  appeal :  citing  6  Binn.  27 ;  The  Common- 
wealth V.  Burkhart,  11  Harris  521 ;  Lacock  v.  White,  7  Id.  498. 
2.  That  the  court  below  erred  in  aflSrming  the  judgment  of  the 
justice.  The  record  of  the  justice  did  not  disclose  the  nature 
or  amount  of  plaintiffs'  claim,  but  did  show  that  a  summons  had 
been  issued  and  served ;  that  on  the  return  day  the  parties  had 
appeared,  and  on  hearing  that  a  judgment  had  been  confessed  for 
189.83,  and  that  it  did  not  appear  whether  or  not  this  was  the  full 
amount  of  the  claim  up  to  the  confession.  The  whole  proceeding 
was  adversary.  The  14th  section  of  the  Act  of  1810  prohibits 
the  justice  from  taking  cognisance  of  any  matter  or  thing  ex- 
ceeding JlOO,  unless  me  parties  appear  voluntarily,  &c.,  and 
the  cases  of  Brenneman  v.  Greenawalt,  1  S.  &  R.  30,  Camp  v. 
Wood,  10  Watts  118,  Phillips's  Appeal,  10  Casey  495,  and  King 
V.  King,  1  Penna.  Rep.  15,  permit  the  entry  of  judgment  for  a 
larger  amount  only  where  the  defendant's  appearance  is  volun- 
tary, and  he  confesses  judgment,  or  the  parties  submit  their 
claims  by  reference,  which  was  not  the  case  here,  as  is  shown  by 
the  transcript  of  the  docket.  See  Alberti  v.  Dawson,  1  Binn. 
206,  Camp  v.  Wood,  10  Watts  121.  The  case  of  Butler  v.  Urch, 
1  Grant's  Cases  227,  seems  to  overrule  Camp  v.  Wood,  but  could 
not  have  been  so  intended,  because  the  latter  is  not  alluded  to. 
Besides,  though  decidq^  in  1858,  it  never  was  reported  by  the 
official  reporter,  and  is  nullified  by  Phillips's  Appeal,  which  was 
decided  one  year  later,  affirming  Camp  v.  Wood. 

Again,  the  record  in  this  case  does  not  show  the  nature  of 
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plaintiffs'  demand,  or  that  the  justice  could  properly  take  cogni- 
sance of  it. 

Lyman  8,  Clark  and  T.  B.  Kennedy^  for  defendant  in  error, 
contended :  1.  That  the  decision  of  the  Common  Pleas  on  writs 
of  certiorari  was  final :  citing  Act  of  1810,  §§  21,  22  (which  pro- 
hibits a  writ  of  error  in  terms) ;  Johnson  v.  Hibbard,  3  Whart. 
12;  Cozens  v.  Dewees,  2  S.  &  R.  112;  Silvergood  v.  Storrich,  1 
Watts  532;  Zimmerlj  v.   Road  Commissioners,   1  Casey  134; 
Gosline  v.  Place,  8  Id.  523.    2.  That  if  not,  the  inquiry  must  be 
confined  to  an  examination  of  the  regularity  of  the  proceedings : 
citing  2  Barrl42;  5  Id.   125;  2  Harris  488;  3  Wright  302; 
Esler  V,  Johnson,  1  Casey  351 ;  Ohio  v,  Heckman,  3  Id.  479 ; 
Brown  v.  Quinton,  3  P.  L.  Jour.  425.     3.  That  the  only  point 
was,  whether  the  judgment  was  voluntarily  confessed  :  Collins  r. 
Collins,   1  Wright  390.     In  Camp  v.  Wood  there  was  neither 
service  nor  appearance.    So  also  Alberti  v.  Dawson.    In  Brenne- 
man  v,  Greenawalt,  the  reference  was  not  made  to  the  justice, 
but  to  others.  See  also  Truitt  Brothers  &  Co.  v,  Ludwig,  Kneed- 
ler  &  Co.,  1  Casey  145.    Phillips's  Appeal  is  not  in  conflict  with 
the  authorities  above  cited,  because  in  that  case  the  matter  was 
referred  to  arbitrators.     The  certiorari  was  too  late  by  several 
months,  unless  there  is  in  the  case,  want  of  jurisdiction,  or  fraud. 
See   1  Ash.  135;  Lacock  v.  White,  7  Harris  498;  Caughy  v. 
Pillsbury,  12  S.  &  R.  53.    All  previous  irregularities  were  cured 
by  the  voluntary  confession  of  judgment :  Woodring  v.  Forks  Town- 
ship, 4  Casey  862 ;  Powell  v.  Shunk,  3  Watts  235 ;  McKinney  v. 
Rhodes,  5  Id.  343;  Sclienly  v.  City  of  Allegheny,  12  Casey  29. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
LowRiE,  C.  J. — Any  one  who  will  examine  the  case  of  Butler  v, 
Urch,  2  Grant's  Cases  247,  will  easily  see  that  its  decision  enforced 
the  true  duties  existing  between  the  parties ;  but  we  are  not  now 
satisfied  that  the  reasons  which  we  then  assigned  are  the  proper 
ones.  The  14th  section  of  the  Hundred  Dollar  Act  gives  jus- 
tices of  the  peace  jurisdiction  of  claims  over  a  hundred  dollars, 
"  if  the  parties  voluntarily  appear  before  him  for  that  purpose  ;*' 
and  we  think  now  that  this  means  appearing  without  any  writ 
served,  and  that  it  has  been  so  generally  understood,  as  the 
cases  cited  in  the  argument  show.  We  think  now  that  voluntary 
appearance,  not  in  answer  to  any  process  served,  is  a  condition 
of  the  justice's  jurisdiction  in  such  cases.  And  in  the  present 
case  the  judgment  of  the  justice  and  its  taflSrmance  below  ought 
to  be  considered  as  expressing  the  true  merits  of  the  case,  for  it 
was  confessed  and  signed  by  the  defendant,  and  there  is  no  pre- 
tence that  it  is  not  truly  entered,  or  that  there  was  any  unfair- 
ness in  the  hearing.  Yet  possibly  the  Common  Pleas  might  have 
reversed  it,  had  it  not  been  for  the  case  of  Butler  v.  Urch.  They 
affirmed  the  judgment ;  can  we  review  their  decision  ?  We  at  first 
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thought  yes,  because  of  the  want  of  jurisdiction  appearing  on 
the  record.  But  we  find,  §  22,  that  one  of  the  very  purposes  of 
the  certiorari  is  to  inquire  whether  the  cause  of  action  was 
**  cognisable  before  a  justice  of  the  peace,'*  and  the  next  words 
make  the  judgment  of  the  Common  Pleas  final,  and  exclude  a 
writ  of  error.     This  is  too  peremptory  to  be  overlooked. 

Writ  of  error  quashed. 


Anderson's  Administrators  vei^sus  Washabaugh.  ui  m 

Action  on  Bond  to  indemnify  against  Defect  of  Tide,  sustained  without 
Eviction. —  Condition  to  indemnify  construed. — Administrator  may 
waive  formal  Mode  of  Froof  on  a  Suit  to  which  he  is  a  Farty. 

1.  Where,  on  a  sale  of  land,  the  grantor  had  given  a  bond  to  indemnify  and 
make  the  grantee  safe  and  secure  in  the  title  to  the  land  conveyed :  htldy  that 
an  action  on  the  bond  may  be  maintained  bj  the  grantee  on  failure  of  title, 
though  he  may  not  have  been  evicted. 

2.  Though  the  grantee  has  conveyed  by  a  deed  of  general  warranty  one 
portion  of  the  lands  bought,  he  may  notwithstanding  recover  to  the  full  extent 
to  which  the  title  was  defective. 

3.  Under  the  condition  to  keep  clear  and  indemnify  a  grantee,  the  grantor 
is  liable  to  refund  to  him  the  purchase-money  paid,  as  well  as  reasonable 
counsel  fees  and  costs  incurred  in  defending  the  title. 

4.  An  agreement  by  one  of  the  administrators  of  the  grantor,  that  a  written 
statement  of  receipts  on  account  of  the  purchase-money,  should  be  allowed 
without  proof  as  charges  in  the  action  on  the  indemnity,  is  only  a  waiver  of  a 
formal  mode  of  proof,  and  is  a  contract  such  as  an  administrator  is  entirely 
competent  to  make. 

Error  to  the  Common  Pleas  of  Bedford  county. 

This  was  a  icire  facias  to  revive  a  judgment  which  had  been 
entered  against  William  Anderson  in  his  lifetime,  in  favour  of 
Daniel  Washabaugh.  The  scire  facias  was  against  Lemuel  Ander- 
son and  Lewis  Anderson,  administrators,  &c.,  of  deceased,  with 
notice  to  his  widow  and  heirs. 

The  material  facts  of  the  case  were  these : — 

On  the  2d  of  October  1792,  a  warrant  issued  to  Mary  Foster 
for  about  50  acres  of  land,  in  Bedford  county.  A  survey  on  this 
warrant  was  returned  and  accepted  in  1821.  On  the  16th 
November  1828,  Mary  Foster  made  her  last  will,  in  which  she 
devised  this  land  to  Thomas  Foster,  and  soon  afterwards  died. 
Shortly  afterwards  Thomas  Foster  died  intestate  and  without 
issue,  leaving  six  brothers  and  sisters,  or  their  descendants. 
Most  of  these  conveyed  their  interest  to  James  Entrekin.  At 
some  period  prior  to  1821,  Benjamin  Foster  and  Thomas  Foster, 
brothers,  claimed  to  have  purchased  this  land  from  Mary  Foster 
by  parol;  subsequently,  Thomas  Foster,  by  parol,  and  Benjamin 
Foster,  by  articles  of  agreement,  sold  the  property  to  William 
Anderson. 
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On  the  1st  March  1854,  William  Anderson  conveyed  the 
land,  containing  by  measurement  fifty-two  acres  and  thirteen 
perches,  to  Daniel  Washabaugb,  by  deed  with  general  warranty, 
for  the  consideration  of  $2083.25. 

Mr.  Washabaugb  paid  the  hand-money  and  executed  a  bond 
and  mortgage  for  the  residue,  payable  as  follows :  $693.33  on 
10th  March  1855,  and  $693.33  on  10th  March  1856,  and  on  the 
10th  March  1855,  he  paid  $550. 

On  19th  January  1854,  D.  Washabaugh  conveyed  the  undi- 
vided half  of  said  tract  to  Dr.  George  W.  Anderson. 

Some  doubts  having  been  suggested  to  Mr.  Washabaugh  as  to 
the  title  to  this  land,  he  called  upon  William  Anderson  and 
obtained  from  him  a  bond  of  indemnity  in  the  sum  of  $3000, 
dated  December  5th  1855,  with  the  following  condition : — 

"  The  condition  of  this  obligation  is  such  that  if  I,  the  under- 
signed, keep  clear  and  indemnified  the  said  Daniel  Washabaugh, 
and  make  him  secure  and  safe  in  the  title  to  a  tract  of  land,  in 
Broad  Top  township,  Bedford  countv,  which  I  conveyed  to  him 
by  deed  dated  1st  March  1854,  and  recorded  in  the  recorder's 
office  of  Bedford  county,  in  Book  A.  B.  page  238,  &c.,  said  tract 
containing  52  acres  and  thirteen  perches,  about  the  title  to  which 
some  difficulty  has  arisen,  then  this  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue  to  the  amount  of 
the  said  purchase,  with  interest  thereon  according  to  the  terms 
thereof,  see  said  deed  and  mortgage,  in  Mortgage  Book  B,  page 
167,  for  the  consideration."  A  judgment  was  entered  on  this 
bond  to  No.  41  of  February  Term  1856,  which  was  afterwards 
revived  to  No.  49  of  April  Term  1860. 

In  1858,  James  Entrekin  instituted  an  action  of  ejectment  to 
No.  192,  August  Term,  against  D.  Washabaugh,  George  W. 
Anderson,  Lemuel  Evans,  Lewis  Anderson,  and  Jonathan  Evans, 
for  this  tract  of  land,  claiming  title  from  some  of  the  heirs  of 
Thomas  Foster,  to  whom  the  land  had  been  devised  by  Mary 
Foster,  the  warrantee,  as  above  stated. 

This  ejectment  was  tried  on  20th  February  1860,  when  a 
verdict  was  rendered  in  favour  of  the  plaintiff  for  yViths  of  the 
land  in  dispute,  upon  which  a  judgment  was  entered,  and  a  writ 
of  possession  issued  and  executed. 

The  plaintiff  below  then  sued  out  this  writ  of  scire  facias  on 
the  judgment  entered  on  said  bond  of  indemnity,  to  ascertain  the 
amount  of  damages  which  he  had  sustained  by  reason  of  the  evic- 
tion from  the  land  he  had  purchased. 

On  the  trial  of  the  cause,  Mr.  Shannon,  attorney  for  plain- 
tiff below,  applied  to  Lemuel  Evans,  one  of  the  administrators 
of  William  Anderson,  and  procured  from  him  an  agreement  that 
*'  the  receipts  and  payments  (on  account  of  the  purchase-money) 
would  be  allowed  as  charges  in  Washabaugh  v.  Anderson  for 
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trial  at  this  court,  without  further  proof.*'  The  statement  in  the 
handwriting  of  the  plaintiflf,  and  the  admission  thus  obtained, 
were  offered  in  evidence  and  admitted,  although  objected  to  by 
counsel  for  defendants,  who  insisted  that  the  receipts,  if  pro- 
duced, would  show  that  certain  of  the  credits  claimed  were  not 
for  purchase-money.  The  defendant  also  offered  to  call  Lemuel 
Evans,  to  explain  the  circumstances  under  which  he  agreed  to 
admit  the  statement,  which  the  court  refused  to  permit. 

Among  the  points  presented  by  the  defendant  were  the  fol- 
lowing:— 

1.  That  plaintiff  can  only  recover  in  this  action  in  proportion 
to  the  quantity  of. land  from  which  he  has  been  evicted,  and 
having  lost  but  ninety-seven  one  hundred  and  forty-fourths  of  the 
land  conveyed  to  him,  he  can  recover  but  ninety-seven  one  hun- 
dred and  forty-fourths  of  the  purchase-money  paid  by  him. 

3.  Plaintiff  cannot  recover  in  this  action  for  any  money  ex- 
pended, or  costs  incurred  in  defending  the  title,  because  the  con- 
dition in  the  bond  of  indemnity  does  not  provide  for  it. 

4.  Plaintiff  cannot  recover  more  than  one-half  of  the  amount 
paid  or  expended  by  him,  as  he  has  sold,  previous  to  the  com- 
mencement of  this  action,  one-half  of  the  land  purchased  from 
William  Anderson  to  George  W.  Anderson. 

6.  That  the  admission  by  Lemuel  Evans,  on  the  paper  pre- 
sented to  him  this  morning  by  Mr^  Shannon,  and  by  him  offered 
in  evidence,  is  only  to  the  effect  that  the  moneys  were  paid,  and 
not  that  the  items  mentioned  are  properly  admissible  as  evidence 
in  this  cause. 

6.  That  even  if  the  Court  should  be  of  opinion  that  Lemuel 
Evans  intended  to  charge  the  estate  of  William  Anderson,  yet  it 
is  not  binding  on  his  co-administrator  or  their  sureties,  or  the 
heirs  of  said  William  Anderson. 

The  court  below  (Kimmell,  P.  J.)  answered  the  first  point  by 
saying :  "  The  title  having  failed  to  five-sixths  of  the  land,  to 
that  extent  Washabaugh  must  be  indemnified ;"  and  refused  the 
instruction  prayed  for  in  the  other  points.  Under  the  charge 
of  the  court  there  was  a  verdict  and  judgment  in  favour  of  plain- 
tiff for  $1641.93,  whereupon  the  defendant  sued  out  this  writ, 
and  assigned  for  error : — 

1.  The  refusal  to  a£Srm  the  first  point. 

2.  The  refusal  to  instruct  as  requested  in  the  second  point. 

3.  The  refusal  to  instruct  the  jury  as  requested  in  the  fourth 
point. 

4.  The  admission  in  evidence  of  the  "  statement"  above  men- 
tioned. 

5  and  6.  The  refusal  of  the  court  to  a£Srm  the  fifth  and  sixth 
points. 

7.  The  refusal  to  allow  the  administrator  to  state  the  circum* 
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stances  under  which  he  agreed  to  admit  the  *' statement"  in  evi 
dence. 

,  for  plaintiff  in  error. 

John  Cessna^  for  defendant. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — The  plaintiffs  in  error  mistake  in  treating  this 
case  as  if  it  were  an  action  to  recover  damages  for  a  breach  of 
some  one  of  the  five  ordinary  "  covenants  p)r  title."  The  extent 
of  the  liability  of  Anderson's  estate  is  to  be  measured  by  the 
conditions  of  his  bond.  They  imposed  upon,  him  greater  obliga- 
tions than  he  would  have  assumed  had  he  merely  covenanted  for 
the  quiet  enjoyment  of  the  land  conveyed.  Had  he  done  no 
more  than  enter  into  such  a  covenant,  there  could  have  been  no 
recovery  against  him  prior  to  an  eviction  of  Washabaugh,  and 
perhaps  then  only  proportionate  to  the  extent  of  the  eviction. 
But  the  bond  was  given  to  secure  to  the  vendee  of  the  land  more 
than  its  peaceable  possession.  It  recognised  the  fact  that  a  di£S- 
culty  had  arisen  about  the  title,  and  it  bound  the  obligor  to  keep 
Washabaugh  clear  and  indemnified,  and  also  to  make  him  safe 
and  secure,  not  merely  in  the  possession  of  the  land,  but  in  the 
title.  It  was  more  comprehensive,  therefore,  than  a  covenant 
for  further  assurance,  or  even  a  covenant  of  seisin.  What  mat- 
ters it  then  th^t  the  grantee  had  been  actually  turned  out  of  only 
ninety-seven  one  hundred  and  forty-fourth  parts  of  the  land  V 
The  title  had  failed  to  five-sixth  parts  thereof.  The  grantee  had 
not  been  made  **  safe  and  secure"  in  any  more  than  one-sixth 
part,  and  an  indisputable  outstanding  title  is  shown  to  the  re- 
mainder. Washabaugh  had  a  right  to  yield  the  possession  of 
all  but  the  one-sixth,  without  waiting  to  be  turned  out  by  process 
of  law ;  but  he  was  under  no  obligation  to  abandon  the  land  or 
yield  up  his  one-sixth,  for  he  was  a  tenant  in  common  with  the 
other  owners.  Even  in  an  action  for  the  breach  of  a  covenant  of 
seisin,  the  measure  of  damages  is  generally  the  consideration 
paid.  At  least  equal  reason  exists  for  applying  the  same  rule 
to  the  present  case.  The  question  is  not  from  how  much  the 
grantee  had  been  actually  evicted  by  an  ejectment,  but  how  far 
Anderson  had  failed  to  comply  with  his  obligation.  The  first 
assignment  of  error  is  therefore  not  sustained. 

And  the  second  is  unsustainable.  One  of  the  conditions  of 
the  bond  is  to  keep  clear  and  indemnify  Washabaugh.  Indem- 
nifying him  against  what  ?  Clearly,  the  costs  and  expenses  he 
might  be  subjected  to  in  consequence  of  his  having  entered  under 
and  become  the  grantee  of  Anderson.  If  the  condition  has  any 
meaning,  it  must  mean  that.     A  purchaser  is  not  bound  to  decide 
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at  his  own  peril  that  a  title  which  his  grantor  undertook  to  con- 
vey is  invalid,  and  yield  possession  to  an  adverse  claimant.  He 
may  defend  his  possession  under  his  grantor's  conveyance,  and 
it  is  not  for  the  grantor  to  complain  of  him  for  so  doing.  On 
the  contrary,  he  might  complain  were  the  possession  yielded 
without  resistance.  Even  in  a  suit  on  a  common  covenant  for 
seisin,  where  there  is  no  express  engagement  to  indemnify,  the 
covenantee  is  held  entitled  to  the  costs  to  which  he  has  been  sub- 
jected in  defending  the  title,  including  his  costs  as  between  him- 
self and  his  attorney :  Smith  v.  Compton,  3  Barn.  &  Aid.  407. 
Doubts  have  indeed  been  suggested  whether  counsel  fees  are 
recoverable,  and  in  some  cases  they  have  been  denied,  and  in 
others  allowed.  Many  authorities  on  this  subject  are  referred  to 
in  RaWle  on  Covenants  for  Title,  page  101,  et  9eq,^  3d  edition. 
But  whatever  may  be  the  measure  of  liability  in  actions  on  cov- 
enants for  title,  there  can  be  no  reasonable  doubt  that  a  bond  by 
a  grantor  to  indemnify  a  grantee,  and  to  make  him  secure  in  the 
title,  obliges  the  obligor  to  pay  reasonable  counsel  fees  expended 
in  maintaining  the  grantee's  possession :  Robinson  v.  Bakewell, 
1  Casey  424.  In  this  state,  even  in  actions  of  covenant,  the 
grantee  has  been  allowed  costs  and  counsel  fees  expended  in 
defending  his  title :  Cox's  Administrators  v.  Henry,  8  Casey  18. 

Nor  is  there  any  merit  in  the  third  assignment  of  error.  Re- 
lying on  the  title  which  Anderson  had  made  to  him,  the  grantee 
had  sold  one  undivided  half  of  the  land  before  this  suit  was 
brought,  and  had  conveyed  it  by  deed  with  general  warranty. 
This  was,  however,  a  matter  with  which  Anderson  had  nothing 
to  do,  and  the  court  properly  refused  to  instruct  the  jury  that 
on  account  of  it  the  plaintiff  could  recover  only  one-half  of  what 
without  it  he  would  be  entitled  to. 

The  remaining  assignments  may  be  considered  together.  The 
court  received  in  evidence  a  written  statement  of  receipts  on 
account  of  the  purchase-money,  and  of  payments  made  by  Wash- 
abaugb. One  of  the  defendants  had  in  writing  agreed  that  the 
receipts  and  payments  referred  to  in  the  statement  should  be 
allowed  as  charges  in  the  case  without  proof.  It  is  now  con- 
tended that  this  admission  and  agreement  should  have  no  effect, 
because  it  was  made  by  an  administrator,  and  it  is  said  he  could 
not  bind  his  intestate's  estate.  The  objection  misapplies  a  clear 
and  well-defined  principle.  Undoubtedly  an  administrator  can- 
not make  an  executory  contract  which  Imposes  a  new  and  origi- 
nal obligation  upon  his  intestate's  estate.  This  agreement  is  no 
such  contract.  It  is  a  waiver  of  a  formal  mode  of  proof,  which 
it  was  entirely  competent  for  the  administrator  to  make.  Clearly, 
he  might  have  received  unpaid  purchase-money.  Then  why  could 
he  not  acknowledge  the  receipt  ?  and  why  not  dispense  with  call- 
ing witnesses  to  establish  payment  ?     It  is  hardly  necessary  to 
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say  that  the  court  correctly  construed  the  admission. '  This  suit 
was  to  recover  what  Anderson's  estate  was  legally  liable  to  under 
his  bond ;  that  was,  purchase-money  received,  and  costs  and  ex- 
penses incurred  in  defending  the  title.  The  sums  mentioned  in 
the  statement  were  admitted  to  be  allowed  in  that  suit  without 
further  proof.  .  That  Lemuel  Evans,  who  made  the  admission 
and  who  was  a  party  defendant,  was  incompetent  to  testify  what 
it  meant,  is  too  obvious  to  require  remark. 

Judgment  afiirmed. 


iTTSo  Eckert  versus  Cameron  et  at 

dl93  288| 

Endorsee  of  Note  not  affected  hy  declarations  of  Maker  in  his  absence. — 
Presumptive  Evidence  of  payment  of  Bill  or  Note, — Possession  by 
Maker  or  Acceptor ^  when  Evidence  of  Extinguishment. 

1.  The  endorsee  of  a  promissory  note  cannot  be  affected  by  declarations 
of  the  maker  of  which  he  had  no  knowledge,  and  which  were  made  before 
the  note  had  any  existence. 

2.  Hence,  where  in  an  action  by  endorsees,  bankers,  against  an  endorser, 
evidence  was  admitted  on  the  part  of  the  plaintiffs  of  the  contents  of  letters, 
written  to  them  by  the  drawers,  t<^  ascertain  whether  their  notes  with  endorsers 
named  would  be  discounted,  before  the  notes  in  suit  were  made  or  endorsed 
(the  letters  themselves  having  been  lost),  the  admission  of  the  evidence  was 
error :  but  where  the  mistake  could  have  done  the  defendant  no  harm,  and  a 
reversal  of  the  judgment  have  been  of  no  ultimate  service,  a  new  trial  would 
not  be  granted. 

3.  A  bill  or  note  which  has  been  once  in  circulation,  overdue  and  coming 
from  the  hands  of  the  maker  or  acceptor,  is  presumed  in  law  to  be  extinguished : 
but  where  the  maker  offers  for  discount  an  endorsed  note  on  the  day  of  its 
date,  and  before  its  maturity,  the  law  does  not  infer  from  the  endorsement  and 
the  possession  of  the  maker,  that  the  note  has  either  been  paid  or  extinguished : 
the  inference  is  rather  that  the  endorsement  was  made  for  the  accommodation 
of  the  maker,  and  the  note  left  with  hin>  to  raise  money  upon  it. 

4.  A  bill  or  note  is  not  properly  paid  or  satisfied  according  to  its  tenor  and 
effect  unless  it  is  paid  when  due. 

5.  The  fact  that  the  maker  or  acceptor  of  an  endorsed  note  has  it  in  pos- 
session, and  offers  it  for  discount  before  its  maturity,  is  not  notice  to  the  pur- 
chaser of  its  payment  or  extinguishment. 

6.  One  who  discounts  such  a  note  for  the  maker,  before  it  is  due  according 
to  its  tenor,  is  an  innocent  holder  for  value,  and  is  entitled  to  recover  in  an 
action  upon  it  against  any  of  the  parties. 

Error  to  the  Common  Pleas  of  Lebanon  county. 
This  was  an  action  of  assumpsitj  brought  August  20th  1860, 
bv  Simon  Cameron,  George  Smulter,  James  Young,  G.  Dawson 
Coleman,  Levi  Kline,  George  Gleim,  and  Augustus  Boyd,  doing 
business  as  the  Lebanon  Deposit  Bank,  against  William  Eckert. 
The  plaintiffs  filed  their  statement,  with  copies  of  the  notes  on 
which  suit  was  brought,  which  were  as  follows : — 
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81450.  "  Genesee  Mills,  Lebanon,  March  28th  1860. 

"  Seventy  days  after  date  we  promise  to  pay  to  the  order  of  our- 
selves at  the  Western  Bank  of  Philadelphia,  fourteen  hundred 
and  fifty  dollars,  value  received,  without  defalcation. 
"  No.  "  Myers  &  Shour. 

"  Endorsed. 
"  Myers  &  Shour, 
"  William  Eckert, 
"  Daniel  Myers, 
"  Myers  k  Shour." 

"  2000.  "  Genesee  Mills,  Lebanon,  April  9th  1860. 

"  Three  months  after  date  we  promise  to  pay  to  the  order  of 
ourselves  at  the  Western  Bank  of  Philadelphia,  two  thousand 
dollars,  value  received,  without  defalcation. 
"  No.  "  Myers  &  Shour.' 

"Endorsed.  * 
"  Myers  &  Shour, 
"  Daniel  Myers, 

"  William  Eckert,  / 

"Myers  &;  Shour." 

«  $1000.  "  Genesee  Mills,  Lebanon,  May  9th  1860. 

"  One  month  after  date  we  promise  to  pay  to  the  order  of  our 
selves  at  the  Western  Bank  of  Philadelphia,  one  thousand  dollars, 
value  received,  without  defalcation. 

"  No.  "  Myers  &  Shour. 

"  Endorsed. 
"  Myers  &  Shour, 
"  William  Eckert, 
"  Daniel  Myers, 
"  Myers  &  Shour." 

In  this  condition  these  notes  were  discounted  by  the  plaintiffs  at 
their  bank,  and  the  proceeds  paid  to  Shour.  The  notes  were 
afterwards  duly  protested  for  non-payment. 

After  giving  the  notes  in  evidence,  the  plaintiff  called  J.  De- 
huff,  who  testified  as  follows : — 

"  I  was  a  clerk  in  the  Lebanon  Deposit  Bank,  in  March,  April, 
and  May  1860.  I  have  been  since  May  1857.  These  notes 
were  brought  to  the  bank  by  Shour,  on  the  day  they  bear  date. 
He  got  the  money  on  them,  or  drafts  on  New  York.  I  took  the 
money,  proceeds  of  one  note,  to  the  mill  to  Shour.  It  was  the 
days  that  all  the  notes  are  dated ;  he  got  the  money,  except  one 
note  which  was  a  day  later.  Myers  &  Shour  put  their  names  on 
the  notes,  to  enable  them  to  draw  the  money  from  the  bank ; 
rather  to  show  who  did  draw  the  money.  I  saw  the  letters  of 
Myers  &  Shour,  asking  if  they  could  have  their  paper  discounted 
with  the  names  of  these  endorsers." 
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After  proving  the  existence  and  loss  of  certain  letters  from 
Myers  &  Shour  to  the  bank,  the  plaintiff  offered  to  prove  the 
contents  of  the  letters,  that  they  were  requests  to  know  if  they 
could  have  the  paper  discounted,  on  procuring  Myers  and  Eckert 
as  endorsers.  This,  under  exception,  was  objected  to,  because 
Myers,  the  defendant,  and  Eckert  were  not  present.  The  evi- 
dence was  however  received,  not  as  declarations  of  Myers  & 
Shour,  but  as  evidence  of  a  contract. 

The  witness  then  testified  as  follows : — "  Shour  asked  in  the 
letters  if  he  could  obtain  money  on  giving  these  men  as  endorsers. 
I  think  he  named  the  amount,  but  cannot  recollect ;  an  answer 
was  sent  by  Boyd  by  mail ;  the  notes  were  brought  by  Shour  a 
day  or  two  after ;  letters  were  sent  and  received  through  the  post- 
office." 

The  plaintiff  also  proved,  by  George  Hoffman,  that  he  was 
endorser  of  M.  &  S. ;  "after  M.  &  S.  failed,  on  the  day  we  got  our 
judgment  for  ^60,000,  our  endorsement  was  ^tered  on  it  (the 
bond) ;  this  is  it,  I  think  ;  I  sent  for  Eckert  &  Myers  next  morn- 
ing ;  they  came ;  I  asked  them  if  they  were  endorsers  in  any 
other  bank  ?  they  did-  not  seem  to  know ;  then  we  concluded  to 
go  to  all  and  see  what  claims  there  were ;  would  get  a  statement 
from  cashiers  of  Lebanon  Bank,  Lebanon  Valley  Bank ;  they, 
endorsers  for  M.  &  S.  in  Lebanon  Valley  Bank,  went  to  the  De- 
posit Bank  ;  Gleim  or  Boyd  made  out  a  statement  gave  to  Eckert 
&  Myers ;  I  do  not  recollect  that  anything  was  said  more  about 
the  indebtedness ;  they  claimed  were  liable  for  $9000  or  $10,000 ; 
I  do  not  know  that  they  saw  the  judgment-bond  or  the  endorse- 
ment; Myers  came  to  me,  gave  the  judgment;  told  his  situation; 
they  knew  of  the  judgment  when  they  came  up ;  we  then  went 
to  see  the  claims  against  them. 

"  The  endorsement  was  made  at  the  time  the  bond  was  given. 
We  sold  the  property  for  benefit  of  all  the  judgments.  Ulrich 
or  Boughter  issued  execution,  acting  for  all  of  us.  Shour  &  My- 
ers made  up  the  judgment ;  I  was  satisfied  with  the  bond ;  don't 
know  if  they  were  or  not." 

It  was  then  proposed  to  give  in  evidence  the  bond  and  endorse- 
ments, dated  23d  May  1860,  bond  endorsement  not  dated. 

This  was  objected  to  by  the  defendant,  but  the  objection 
was  overruled,  and  the  bond  and  endorsement  read  under  excep- 
tion. 

On  cross-examination,  the  witness  said :  "  They  thought  they 
were  not  endorsers  in  Deposit  Bank  ;  they  said  they  thought  they 
had  endorsed  paper  in  Lebanon  Valley  Bank ;  were  not  aware  they 
had  deposited  the  paper  in  Lebanon  Deposit  Bank ;  both  said 
were  under  the  impression  they  were  on  no  paper  except  I  was 
on ;  I  cannot  say  they  expressed  surprise  when  found  on  the 
paper,  but  said  at  first  were  on  none  but  Lebanon  Valley  Bank ; 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  123 

[Eckert  r.  Cameron  et  al,] 

I  was  on  none  of  the  paper  to  that  bank ;  they  on  $12,000  to 
$15,000  to  that  bank ;  they  said,  thought  M.  &  S.  had  used  no 
paper  except  where  my  endorsement  was  on  with  theirs ;  was  on 
in  Lebanon  Bank  $25,000 ;  I  think  they  said  in  that  conversa- 
tion, when  they  came  up  in  the  morning,  that  they  understood 
from  M.  &  S.,  or  one  of  them,  that  they  were  to  go  on  no  paper 
except  what  I  was  an  endorser  on ;  at  one  time  they  gave  me  a 
paper  to  indemnify  us  as  endorsers ;  I  laid  stress  on  it ;  I  tMnk 
the  names  of  Myers  &  Eckert  were  on  it ;  I  could  make  nothing 
of  it,  and  threw  it  away." 

The  plaintiff  having  closed,  the  defendant  requested  the  court 
to  charge, 

1.  That  Myers  &  Shour  being  the  makers  and  payees  of  the 
notes  in  suit,  could  not  recover  in  an  action  against  William 
Eckert  and  Daniel  Myers  as  endorsers  thereof,  and  that  the 
plaintiffs  are  in  no  better  condition  as  holders  of  the  said  notes 
by  virtue  of  the  transfer  and  subsequent  endorsement  of  the 
same  by  Myers  &  Shour ;  nor  is  there  any  evidence  in  the  cause 
suflScient  to  render  the  defendants  liable  either  as  endorsers, 
sureties,  or  guarantors. 

2.  That  if  the  jury  are  satisfied,  from  the  evidence  in  the  case, 
that  William  Eckert  and  Daniel  Myers,  endorsing  the  notes  in 
question,  with  the  understanding  and  under  an  agreement  with 
Myers  &  Shour,  that  the  same  should  also  be  endorsed  by  George 
Hoffman,  and  that  Myers  k  Shour,  by  passing  them  to  the  plain- 
tiffs without  the  endorsement  by  Hoffman,  committed  a  fraud 
upon  the  defendants,  and  inasmuch  as  they  were  not  negotiable 
mercantile  paper  in  the  hands  of  Myers  &  Shour,  and  that  as  no 
recovery  can  be  had  thereon  by  the  plaintiffs,  without  other  evi- 
dence than  that  which  appears  on  the  face  of  the  paper,  the 
plaintiffs  are  not  bond  fide  holders  of  said  notes,  but  took  them 
subject  to  the  same  defence  which  existed  while  in  the  hands  of 
Shour  &  Myers. 

The  court  below  (Pearson,  P.  J.)  charged  the  jury  as  fol- 
lows : — 

"  This  suit  is  brought  against  William  Eckert,  as  endorser  of 
these  promissory  notes,  drawn  by  Myers  &  Shour,  payable  to 
their  own  order  at  the  Western  Bank  of  Philadelphia,  endorsed 
by  Myers  &  Shour,  which  rendered  the  paper  negotiable,  then 
endorsed  by  Daniel  Myers  and  William  Eckert,  the  defendant, 
and  again  by  Myers  &  Shour.  The  plaintiffs,  private  bankers, 
claim  to  have  discounted  the  notes  in  the  usual  course  of  busi- 
ness. Taking  these  notes  as  exhibited  in  court,  without  any 
explanation,  the  endorsers  are  discharged.  They  seem  to  have 
been  drawn  by  Myers  &  Shour,  endorsed  by  them,  then  by  D. 
Myers  and  defendant,  and  afterwards  by  Myers  &  Shour,  who, 
both  as  drawers  and  first* endorsers,  were  liable  to  make  payment, 
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and  as  their  names  appear  on  the  paper  after  the  other  endorsers, 
it  will  be  presumed  that  thej  lifted  the  notes  on  account  of  their 
liability,  and  put  them  again  into  circulation,  as  it  will  not  be 
presumed  that  they  paid  them  before  due.  Coming  back  again 
into  the  hands  of  those  originally  liable,  they  are  in  law  extin- 
guished, and  there  can  be  no  recovery  against  the  endorsers ; 
their  obligation  is  discharged.  How  is  it  as  explained  by  the 
parol  evidence  ?  Dehuff,  a  clerk  in  the  bank,  testifies  that  shortly 
before  these  notes  were  discounted,  Myers  k  Shour  wrote  to 
them,  asking  if  they  could  obtain  the  money  required  on  such 
paper,  with  D»  Myers  and  William  Eckert  as  endorsers;  an 
answer  was  sent,  and  the  next  day  in  each  case  the  note  thus 
prepared  and  endorsed  was  presented  to,  and  discounted  by,  the 
bank.  Each  was  presented  by  Shour  on  the  days  they  respeijt- 
ively  bear  dates,  and  were  then,  in  presence  of  the  witness, 
endorsed  by  Myers  &  Shour,  to  show  that  they  received  the 
money.  If  you  believe  from  this  evidence,  and  other  to  which 
we  will  refer,  that  D.  Myers  and  Eckert  were  accommodation 
endorsers,  the  notes  brought  by  Shour  to  the  bank  thus  endorsed 
on  the  day  of  their  respective  dates,  and  then  discounted  by  the 
bank,  the  mere  re-endorsement  by  Myers  &  Shour,  for  the  pur- 
pose stated  by  the  witness,  will  not  destroy  the  negotiable 
character  of  the  notes  or  binding  eflfect  of  the  endorsements, 
provided  they  never  had  been  in  circulation,  and  in  that  event 
there  is  nothing  in  the  way  of  the  plaintiffs'  recovery.  He  who 
agrees  to  endorse  paper  for  the  accommodation  of  another,  agrees 
that  the  holder  shall  use  it  in  the  way  that  will  best  accommodate 
himself. 

"  He  can  pledge,  sell,  or  have  it  discounted.  [Was  Eckert  an 
accommodation  endorser  ?  On  that  subject  you  have  the  evidence 
of  Dehuff  as  to  the  correspondence,  to  which  you  will  give  no 
weight,  unless  satisfied  of  the  truth  of  the  statement,  and  loss 
of  the  papers  after  diligent  and  suflScient  search.]  The  pro- 
duction of  the  notes  on  the  day  of  their  dates  respectively,  en- 
dorsed as  proposed,  and  the  recitals  in  the  assignments  of  the 
book  accounts  and  bank  stock  which  appear  to  have  been  accepted 
by  D.  Myers  and  Eckert,  after  it  was  known  that  the  bank  had 
discounted  the  paper,  must  all  be  considered.  George  Hoffman 
also  testifies  to  facts  tending  to  show  that  he,  Eckert,  and  D. 
Myers  were  all  accommodation  endorsers  for  Myers  &  Shour. 
His  evidence  is  referred  to  the  jury  in  connection  with  that 
already  mentioned.  Mr.  Hoffman  mentions  one  fact  much  relied 
on  by  the  defendant,  that  he  and  D.  Myers  were  not  to  endorse 
any  paper  except  that  also  to  be  endorsed  by  Hoffman,  and  if 
such  was  the  contract  of  Myers  &  Shour,  those  gentlemen  would 
be  discharged  as  endorsers,  if  the  name  of  Hoffman  was  not 
obtained  as  endorser,  unless  it  was  taken  by  the  holders  in  the 
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nsnal  course  of  business.  But  if  so  taken  by  the  plaintiffs  with- 
out notice  of  the  agreement,  they  would  not  be  affected  by  it. 
It  is  said  by  the  defendant's  counsel  that  these  notes,  as  produced 
in  court,  are  not  negotiable,  but  extinguished,  and  that  the  true 
test  of  their  character  is  the  appearance  of  the  paper  when  sued, 
and  that,  whenever  the  liability  has  to  any  extent  whatever  to 
be  made  out  by  parol  evidence  or  extrinsic  facts,  it  can  in  no 
sense  be  considered  negotiated." 

"We  do  not  consider  that  the  true  test,  but  its  appearance 
when  presented  for  discount.  Was  there  anything  then  apparent 
on  the  paper,  or  known  to  the  transferee,  to  effect  its  character  ? 
If  there  was  not,  it  was  negotiable.  That  depends  on  the  evi- 
dence of  Dehuff. 

*'  It  is  said  that  there  was  nothing  here  to  show  the  right  of 
Myers  k  Shour  to  receive  the  money  on  those  notes  from  the 
bank,  and  therefore  it  should  not  have  discounted  them  for  those 
gentlemen.  Regularly  the  last  endorser  should  write  over  his 
name  to  "pay  the  holder,"  "or  drawer,"  or  give  his  check  in 
favour  of  the  holder ;  but  neither  are  required  for  the  purpose 
of  negotiation,  but  merely  to  avoid  any  after  contest  about  pay- 
ing the  proceeds  to  the  wrong  man.  As  a  general  rule  the  holder 
of  such  paper  is  presumed  to  be  the  owner,  and  for  us  to  now 
say  that  the  want  of  such  endorsement  or  check  would  have  the 
effect  contended,  would  probably  destroy  one-half  the  contracts 
made  in  this  state  for  the  transfer  or  discount  of  negotiable 
paper.     The  case  turns,  as  we  conceive,  on  these  facts : — 

"  1.  Was  Eckert,  the  defendant,  an  accommodation  endorser 
for  Myers  k  Shour  ? 

"2.  If  he  was,  did  Shour  present  the  note  at  the  time,  and  in 
the  manner,  and  with  the  endorsements  as  stated  by  Dehuff,  and 
did  he  then  endorse  it  with  the  names  of  Myers  &  Shour  for  the 
purpose  stated? 

"  If  you  believe  that  the  plaintiffs  have  made  out  both  points, 
they  are  entitled  to  recover.  If  you  disbelieve  Dehuff,  the  plain- 
tiffs are  not  entitled  to  recover  on  the  face  of  the  paper.  This, 
with  the  answers  to  the  points,  will  sufiSciently  show  our  views  of 
the  law." 

The  points  of  defendant  were  answered  thus : — 

"  1.  This  point  is  mainly  correct  until  we  come  to  that  point 
•which  says,  '  nor  is  there  any  evidence  in  the  cause  sufficient  to 
render  the  defendants  liable  either  as  endorsers,  sureties,  or 
guarantors.'  This  we  answer  in  the  negative,  as  mentioned  in 
the  general  charge.  There  is  evidence  already  pointed  out, 
which,  if  believed  by  the  jury,  is  sufficient  to  render  the  defend- 
ant liable. 

"  2.  This  point  would  be  correct,  if  the  notes  were  not  nego- 
tiable, which  they  could  not  be  if  negotiated  and  put  in  circula- 
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tion  before  they  came  into  the  hands  of  Myers  &  Shour  for  dis- 
count. If  presented  to  the  bank  by  Myers  &  Shour  on  the  days 
they  respectively  bear  date,  and  the  defendant  was  an  accommo- 
dation endorser  for  the  benefit  of  Myers  &  Shour,  the  presump- 
tion is  that  the  notes  were  made  to  enable  them  to  raise  money, 
which  is  evidence,  and  is  strengthened  by  leaving  them  in  their 
hands  as  holders  of  the  notes ;  they  could  lawfully  have  them 
discounted,  and,  on  the  bank  so  doing,  if  Myers  &  Shour  endorsed 
the  paper  when  they  were  about  to  hand  it  over  merely  to  show 
that  they  had  drawn  the  money,  it  did  not  destroy  the  negotiable 
character  of  the  paper  in  the  hands  of  the  bank,  which  had  then 
received  it ;  nor  did  it  discharge  the  endorsers,  but  left  it  as  it 
was  before.  If  the  money  was  then  advanced  by  the  plaintiffs* 
bank  in  good  faith  on  the  credit  of  the  endorsers  and  drawers,  an 
understanding  of  the  character  spoken  of  and  referred  to  in  the 
point,  not  made  known  to  those  who  discounted  the  paper,  will 
not  discharge  or  relieve  the  endorsers." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  plaintiffs  for  $4761.12.  The  defendant  thereupon  sued 
out  this  writ,  and  assigned  for  error, 

The  admission  of  the  contents  of  the  letter  from  Myers  & 
Shour  to  the  bank,  the  answers  given  by  the  court  to  the  points 
propounded  by  him,  and  that  portion  of  the  charge  of  the  court 
which  is  printed  above  in  brackets. 

John  Banks  and  J.  ffoffmanj  for  plaintiff  in  error. 

J.  C.  Kunkel  and  A.  R.  BoughteVj  for  defendants. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — It  would  be  difficult  to  vindicate  the  admission 
of  the  contents  of  a  letter  to  the  plaintiffs  below,  written  by 
Shour  in  the  absence  of  Eckert,  and  before  the  notes  were  made 
which  the  plaintiff  discounted.  It  is  not  easy  to  see  how  one 
who  has  endorsed  a  promissory  note,  can  be  affected  by  the 
declarations  of  the  maker,  of  which  he  had  no  knowledge, 
and  which  were  made  before  the  note  had  any  existence. 
As  against  Myers  &  Shour,  the  makers,  the  letter  or  its  con- 
tents (for  its  loss  was  sufficiently  proved)  would  have  been 
legitimate  evidence  to  show  that  the  endorsements  were  made 
for  their  accommodation ;  that  is,  were  such  proof  necessary. 
But  how  could  the  letter  be  evidence  against  Eckert?  The 
court  received  it,  not  as  proof  of  Shour's  declarations,  but, 
to  use  the  language  of  the  judge,  "as  evidence  of  contract.*' 
What  contract :  If  between  Myers  and  Shour,  or  Shour  and 
the  plaintiffs,  it  was  irrelevant  to  the  case,  res  inter  alios 
partes.     If  between  the  plaintiffs  and  the  defendant,  how  could 
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the  ex  parte  declarations  of  Shour  tend  to  prove  it?  In  admit- 
ting this,  we  think  the  court  inadvertently  fell  into  an  error, 
for  which  we  should  be  constrained  to  direct  a  venire  de  novOy 
were  it  not  that  the  mistake  could  have  done  the  defendant 
no  harm,  and  a  reversal  of  the  judgment  would  not  prove  of 
ultimate  service  to  him.  There  was,  it  is  true,  other  evidence 
from  which  the  jury  might  well  have  found  that  he  had  endorsed 
the  notes  for  the  accommodation  of  Myers  &  Shour.  That 
other  evidence  is  to  be  found  in  the  recitals  made  in  the  assign- 
ments of  the  accounts  and  stock,  and  in  the  testimony  of  George 
Hoffman  and  Jacob  Dehuff.  Yet  it  would  be  impossible  for  us 
to  know  whether  the  jury  did  not  rest  their  verdict  in  whole  or 
in  part  upon  Shour's  letter. 

But  was  it  necessary  for  the  plaintiffs  to  prove,  by  affirmative 
evidence,  that  the  defendant  was  an  accommodation  endorser  ? 
They  had  discounted  the  notes  for  the  makers,  on  the  day  of 
their  date,  before  their  maturity,  and  with  the  defendant's  en- 
dorsements upon  them.  Under  such  circumstances  were  the 
endorsements  not  binding,  unless  it  was  proved  that  the  notes 
had  never  before  been  negotiated,  but  were  endorsed  for  the 
convenience  of  the  drawers  ?  A  bill  or  note  which  has  been  once 
in  circulation,  overdue,  and  coming  from  the  hands  of  the  ac- 
ceptor or  maker,  is  presumed  to  be  extinguished :  Byles  on  Bills 
180 ;  McGee  r.  Prouty,  9  Metcalf  546.  This  is  because  it  was 
the  duty  of  the  maker  or  acceptor  to  take  it  up  when  it  fell  due, 
and  therefore  it  is  fairly  inferrable  from  his  possession  of  it,  after 
that  time,  that  it  has  fulfilled  its  office.  But  before  it  has  fallen 
due,  the  maker  of  a  promissory  note  is  under  no  obligation  to 
take  it  up,  and  the  reason  fails  for  presuming  its  extinguishment 
from  his  then  having  it  iahis  possessfon.  And  with  the  failure 
of  the  reason  it  is  fair  to  conclude  that  the  rule  also  ceases. 
When,  as  in  this  case,  the  maker  offers  for  discount  an  endorsed 
note,  on  the  day  of  its  date,  and  before  its  maturity,  the  law 
does  not  infer  from  the  endorsement  and  from  the  possession  of 
the  maker,  that  the  note  has  been  either  paid  or  extinguished. 
It  may  be  doubted  whether  the  condition  of  such  a  note  proves 
that  it  has  ever  been  in  circulation ;  whether,  indeed,  it  is  not 
rather  a  just  inference  that  the  endorsement  was  made  for  the 
accommodation  of  the  maker,  and  the  note  left  with  him  to  raise 
money  upon  it.  In  Burbridge  v.  Manners,  3  Campb.  193,  Lord 
Ellenborough  said,  "  Payment  means,  payment  in  due  course, 
and  not  by  anticipation."  "I  agree,*'  said  he,  "that  a  bill  paid 
at  maturity  cannot  be  reissued,  and  that  no  action  can  afterwards 
be  maintained  upon  it  by  a  subsequent  endorsee.  A  payment 
before  it  becomes  due,  however,  I  think  does  not  extinguish  it 
any  more  than  if  it  were  merely  discounted." 
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Now,  possession  by  a  maker  after  an  endorsement  certainly 
cannot  amount  to  more  than  proof  of  payment.  Burbridge  v. 
Manners  was  a  suit  against  the  endorser  of  a  promissory  note 
which  had  been  paid  four  days  before  it  became  due,  but  not 
cancelled,  and  which  afterwards  came  into  the  hands  of  the  plain- 
tiff before  its  maturity.  The  plaintiff  was  permitted  to  recover. 
And  in  Morley  v.  Culverwell,  7  Meeson  &  Welsby  174,  it  ap- 
peared  that  a  bill  of  exchange  which  had  been  accepted  was 
satisfied  four  days  before  it  fell  due  by  tbe  acceptor,  and  deli- 
vered up  to  him  by  the  drawer  uncancelled.  It  was  held,  not- 
withstanding this,  that  the  drawer  was  liable  on  it  to  a  party  to 
whom  the  acceptor  afterwards  endorsed  it  for  value,  before  it 
became  due.  This  was  the  unanimous  opinion  of  the  Court  of 
Exchequer,  and  the  language  of  the  barons  completely  vindicates 
their  judgment.  Lord  Abinger,  Chief  Baron,  said,  "  The  con- 
tract of  the  drawer  and  of  each  endorser  is,  that  the  bill  shall  be 
paid  by  the  acceptor  at  its  maturity,  not  before  it  is  due  ;  that 
it  shall  be  paid  according  to  its  tenor  and  effect,  that  is,  when  it 
becomes  due.  If,  upon  its  being  discharged  before  it  becomes 
due,  the  drawer  inadvertently  leaves  his  name  upon  the  bill,  he 
is  but  in  the  ordinary  case  of  a  party  who  has  a  bill  in  negotia- 
tion with  his  name  upon  it  against  his  intention.  It  is  in  the 
hands  of  an  innocent  holder  who  has  no  notice  that  it  has  been 
discharged.  Suppose  mutual  accommodation  acceptances  to  be 
given,  and  to  be  exchanged  before  they  have  been  negotiated, 
the  names  remaining  on  them,  the  parties  may  circulate  them  so 
as  to  give  a  title  to  a  bond  fide  holder  before  they  become  due ; 
and  wherein  does  this  case  differ  from  that  ?  Therefore  a  bill  is 
not  properly  paid  and  satisfied,  according  to  its  tenor,  unless  it 
be  paid  when  due :  and  ct)nsequently  if  it  be  satisfied  before  it 
is  due,  by  an  arrangement  between  the  drawer  and  acceptor, 
that  does  not  prevent  the  acceptor  from  negotiating  it,  or  an 
innocent  holder  for  value  from  recovering  upon  it."  In  the  same 
case  Baron  Parke  said,  "  Nothing  will  discharge  the  acceptor  or 
the  drawer,  except  payment  according  to  the  law  merchant,  that 
is,  payment  of  the  bill  at  maturity.  If  a  party  pays  it  before, 
he  purchases  it,  and  is  in  the  same  situation  as  if  he  had  dis- 
counted it." 

These  cases  hold  there  is  nothing  in  the  fact  that  an  acceptor 
or  maker  of  an  endorsed  note  has  it  in  possession,  and  offers  it 
for  discount  before  its  maturity,  to  give  notice  to  a  purchaser  of 
its  payment  or  extinguishment.  Their  doctrine  is,  that  one  who 
discounts  such  a  note  for  the  maker  before  it  is  due,  according 
to  its  tenor,  is  an  innocent  holder  for  value,  and  is  entitled  to 
recover  against  any  of  the  parties  to  it.  They  cover  the  pre- 
sent case,  and  they  appear  to  be  supported  by  sound  reason.    It 
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follows  that  the  plaintiff  in  error  could  not  have  been  hurt  bj  the 
admission  of  the  contents  of  Shour's  letter. 

There  is  nothing  else  in  the  record  of  which  he  has  any  reason 
to  complain. 

The  judgment  is  affirmed. 


Cross  versus  Stalilman. 

DUtrihution  of  Proceeds  of  Sale  on  junior  Lien  to  Judgment  on  firnt       U^  ^^ 
Mortgage- Bond ^  not  allowed. — Entry  of  Satisfaction  on  Mortgage, 
when  not  conclusive, 

1.  A  jndgment  on  a  bond  secured  by  a  first  mortgage  is  not  payable  out 
of  the  proceeds  of  a  sheriff's  sale  of  the  mortgaged  premises  under  a  junior 
judgment. 

2.  Though  the  mortgagee  has,  after  receiving  the  money  due  on  the  bonds, 
written  on  the  record  that  all  the  bonds  secured  by  this  mortgage  were  paid, 
he  can  recover  on  the  mortgage,  upon  showing  that  the  sheriff  in  distributing 
the  proceeds  of  the  sale  of  the  mortgaged  premises  upon  a  junior  judgment 
had  misappropriated  them  to  a  judgment  on  the  mortgage-bond,  and  that  he 
had  been  compelled  to  refund  to  the  sheriff  who  had  been  sued  and  judgment 
recovered  against  him  for  the  misappropriation. 

3.  The  amount  to  be  recovered  on  the  mortgage  in  such  case,  is  the  sum 
paid  by  the  mortgagee  to  the  sheriff  with  the  interest  thereon. 

Error  to  the  Common  Pleas  of  Juniata  county. 

This  was  a  $cire  facias  sur  mortgage  by  Solomon  Stahlman,  for 
the  use  of  W.  J.  Kirk,  against  Samuel  Cross  and  William  Cross, 
with  notice  to  Alexander  Eaton,  terre-tenant. 

The  material  facts  of  the  case  were  as  follows : — On  the  80th 
of  March  1839,  Sainuel  and  William  Cross  executed  a  mortgage 
to  Solomon  Stahlman,  to  secure  the  payment  of  J2000,  in  five 
annual  instalments,  commencing  on  the  1st  of  April  1840.  In 
July  1842,  the  mortgage  and  bonds  were  assigned  to  William  J. 
Kirk,  for  whose  use  the  suit  was  brought.  On  the  margin  of  the 
record,  given  in  evidence  by  plaintiff,  the  following  entries  were 
made : — 

"February  5th  1845,  the  two  first  bonds  on  this  mortgage, 
one  of  the  sum  of  $350,  were  cancelled  and  paid  by  John 
McDowell — one  other  of  J300  cancelled  by  do. 

"  December  6th  1849,  the  bond  of  8350,  dated  1st  of  April 

1842,  was  paid  by  John  McDowell. 

"  December  5th  1849,  the  bond  of  $500,  dated  1st  of  April 

1843,  was  paid  by  John  McDowell. 

"December  5th  1849,  the  bond  of  $500,  dated  1st  of  April 

1844,  was  paid  by  John  McDowell  and  received  per  me.  * 

(Signed)  "  Wm.  J.  Kirk.'' 

On  the  trial  the  bonds  were  produced  by  the  defendants,*  which 
7  Wr.— 9 
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had  all  been  receipted  for  by  Kirk,  except  the  first  two.  The 
plaintiff  did  not  deny  that  he  had  received  all  that  was  due  on  the 
mortgage  and  bonds ;  but  he  alleged  that  $217.20  were  paid  to 
him  in  mistake,  a  part  of  which  he  was  compelled  to  refund,  and 
on  that  ground  he  claimed  to  recover.  .  The  mistake  in  payment 
occurred  in  this  way : — 

The  mortgage  was  the  first  lien  on  the  real  estate  of  the 
Messrs.  Cross. 

February  23d  1842,  James  Lathers  obtained  judgment  against 
them  for  $191.40. 

February  28th  1842,  John  McDowell  obtained  the  third  lien 
for  $934.84. 

March  14th  1842,  judgment  was  obtained  on  the  mortgage- 
bonds,  due  1st  April  1840,  and  1st  April  1841. 

Afterwards  J.  &  J.  Milliken  and  John  Endslow,  for  use  of 
William  J.  Kirk,  respectively  obtained  judgments,  which  were 
liens  next  in  order ;  one  for  $122.87,  and  one  for  $99.06,  making 
together  $1348.17,  exclusive  of  interest  and  costs. 

In  1843  the  land  bound  by  the  mortgage  was  levied  and  sold 
by  the  sheriff  for  $1405,  on  a  judgment  subsequent  to  the  judg- 
ments on  the  mortgage-bonds,  and  $217.20  of  the  purchase- 
money  was  applied  to  one  of  the  judgments  which  had  been 
obtained  on  the  mortgage-bonds.  When  the  money  was  paid  by 
the  sheriff.  Kirk  gave  a  refunding  receipt  in  these  words : — 

"Received,  4th  of  May  1843,  from  William  W.  Wilson, 
$217.20,  it  being  balance  of  defendant's  real  estate,  as  per  vend, 
expo.,  No.  26,  February  Term  1843.  It  is  agreed  if  any  difficulty 
should  arise  in  any  way  about  this  money,  it  is  to  be  refunded 
by  Wm.  Kirk  to  sheriff  Wilson. 

(Signed)  "Wm.  J.  Kirk." 

John  McDowell  was  the  purchaser  at  sheriff's  sale.  He  after- 
wards paid  the  balance  of  the  mortgage  to  Kirk,  who  receipted 
on  the  record,  and  delivered  to  McDowell  the  bonds,  which  were 
also  receipted.  In  consequence  of  the  misappropriation  of  the 
proceeds  of  sale  to  the  judgment  on  the  mortgage-bond,  the 
fund  was  insufficient  to  meet  the  Milliken  judgment.  This  judg- 
ment was  revived  in  1856  for  $228.88,  and  on  a  testatum  fi.  fa,, 
issued  to  Centre  county,  the  personal  property  of  the  Messrs. 
Cross  was  levied  on,  when  a  compromise  was  made,  Milliken 
agreeing  to  receive  $150  and  the  costs  in  full  of  his  claim,  and  to 
transfer  the  judgment  to  them.  After  the  payment  of  this 
money,  Messrs.  Cross  brought  suit  against  William  W.  Wilson, 
on  his  official  bond,  in  which  they  recovered  the  amount  they 
had  paid  Milliken,  and  interest.  The  case  is  reported  in  10 
Casey  63.  Kirk  paid  the  judgment  against  Wilson,  which  was 
$195.70,  and  then  brought  this  act.  fa.  on  the  mortgage,  in 
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which  he  claimed  to  recover  $217.20,  with  interest  from  the  time 
of  its  misappropriation  by  sheriff  Wilson.  In  September  1859, 
McDowell,  by  articles  of  agreement,  sold  the  land  to  Eaton,  who 
received  his  conveyance  March  20th  1860. 

On  the  trial  the  defendants  requested  the  court  to  instruct  the 
jury:— 

1.  That  the  appropriation  by  sheriff  Wilson  of  the  proceeds 
of  sale  of  defendants'  real  estate  to  the  judgments  of  Mr.  Kirk 
on  the  mortgage-bonds,  was  a  mistake  of  law ;  and  if  McDowell, 
the  purchaser,  paid  the  balance  due  on  the  mortgage  to  Mr. 
Kirk,  who  entered  satisfaction  on  the  record,  and  delivered  to 
him  the  bonds  under  a  like  mutual  mistake,  and  with  a  know- 
ledge of  the  facts,  or  an  opportunity  of  knowing  them,  then 
there  can  be  no  recovery  in  this  action. 

2.  That  the  lifting  of  the  bonds  by  McDowell,  and  the  receipt 
on  the  record  of  the  mortgage  by  Kirk,  was  an  absolute  satisfac- 
tion of  the  mortgage ;  and  any  mistake  made  in  law  by  Wilson 
and  Kirk,  in  the  appropriation  of  the  proceeds  of  sale  of  Cross's 
real  estate,  will  not  defeat  that  satisfaction,  and  enable  Kirk  to 
recover  on  the  mortgage. 

3.  That  sheriff  VVilson  having  misappropriated  the  proceeds 
of  the  sale,  could  not  have  recovered  from  the  defendants  in  the 
execution,  nor  from  the  purchaser  by  set.  fa,  on  the  mortgage, 
and  that  Kirk,  having  satisfied  the  mortgage,  stands  in  no 
better  condition  than  Wilson,  and  cannot  now  set  aside  that 
satisfaction  by  alleging  that  he  received  the  money  from  W^ilson 
under  a  mistake  of  law. 

4.  That  the  right  of  action  on  Kirk's  indemnity  to  Wilson 
accrued  to  Wilson  when  the  misappropriation  was  made,  and  that 
more  than  six  years  having  ekpsed,  the  repayment  by  Kirk  to 
Wilson  was  voluntary,  and  affords  him  no  right  to  recover  in  this 
action. 

6.  That  if  Kirk  waS  present  when  Eaton  was  negotiating  with 
McDowell  for  the  purchase  of  the  land,  and  encouraged  him  to 
buy,  then  there  can  be  no  recovery  against  him  ;  and  the  notice 
subsequently  given  does  not  place  the  plaintiff  in  any  better 
position. 

6.  If  the  court  should  be  of  opinion  that  this  action  may  be 
maintained,  then  the  plaintiff  can  only  recover  the  amount  of  the 
Milliken  judgment  against  Wilson,  to  wit,  ^195.70,  with  interest 
from  the  10th  of  September  1859,  and  the  $10  paid  Wilson,  with 
interest  from  the  time  of  payment. 

The  court  below  (Grauam,  P.  J.),  after  stating  the  facts, 
'  charged  as  follows : — 

"  On  this  state  of  facts  defendants*  counsel  contends  there  can 
be  no  recovery  on  the  mortgage  for  the  money  thus  paid  to  Mr. 
Kirk,  which  he  was  afterwards  required  to  refund  to  the  sheriff. 
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The  plaintiff  claims  a  balance  of  $217.20  on  the  bond,  due  Ist 
April  1841,  for  $300.  This  is  the  bond  on  which  judgment  was 
obtained,  and  $217.20  paid  on  the  judgment  by  the  sheriff  to 
Kirk  out  of  the  purchase-money.  Consequently  McDowell,  the 
purchaser,  was  erroneously  released  from  the  payment  of  that 
amount  of  the  purchase-money  which  he  ought  to  have  paid  to 
relieve  the  liind  purchased  from  the  lien  of  the  mortgage.  [If 
McDowell  never  paid  this  $217.20,  but  it  was  erroneously  paid 
by  the  sheriff  out  of  the  purchase-money  paid  by  McDowell,  and 
the  receipts  on  the  mortgage  and  bonds  were  given  in  conse- 
quence of  this  payment  by  the  sheriff,  a  part  of  which  was  after- 
wards repaid  to  him  by  Mr.  Kirk,  then,  as  to  Mr.  McDowell,  we 
instruct  you  that  the  receipts  given,  founded  in  error  and  mis- 
take as  to  this  $217.20,  will  not  prevent  a  recovery  of  the 
amount  paid  by  Mr.  Kirk  by  a  proceeding  on  the  mortgage.] 
But  it  is  alleged  that  Eaton,  the  vendee  of  McDowell,  stands  in 
the  position  of  a  purchaser  without  notice,  and  is  therefore  pro- 
tected, and  no  recovery  can  be  had  against  him  as  terre-tenant*. 
If  such  were  the  case,  then  there  could  be  no  recovery  againnt 
the  terre-tenant  Eaton.  [But  if  he  had  full  notice  of  this  claim, 
upon  the  mortgage  as  soon  as  Mr.  Kirk  knew  of  the  contract  to 
purchase,  or  soon  afterwards,  before  the  contract  was  executed 
by  payment  of  the  purchase-money  and  delivery  of  deed,  then 
the  land  in  his  hands  is  bound  by  the  lien  of  the  mortgage,  and 
the  plaintiff  may  recover.] 

**  The  question  then  arises,  what  amount  is  Kirk,  the  assigne-j 
of  the  mortgage,  entitled  to  recover  under  the  evidence  in  thva 
case?  "When  he  received  the  $217.20,  it  is  admitted  that  the 
mortgage  was  fully  paid,  and  he  would  then  have  no  further 
claim  upon  the  land  bound  by  it.  But  this  was  an  erroneous 
payment,  and  the  sheriff  for  his  protection  took  a  refunding 
receipt  from  Mr.  Kirk.  It  therefore  necessarily  follows  that  the 
amount  which  Kirk  had  to  refund  by  reason  of  his  refunding 
receipt,  after  he  had  received  the  full  amount  of  the  mortgage, 
would  be  the  balance  due  and  recoverable  by  this  proceeding  by 
scire  facias  on  the  mortgage.  The  proof  is  that  the  only  sums 
refunded  by  Kirk  to  the  sheriff  was  $195.70,  the  amount  of  the 
judgment  recovered  by  Milliken  for  the  use  of  the  Crosses, 
against  sheriff  Wilson  for  the  misappropriation,  which  judgment 
was  rendered  the  5th  of  September  1859,  and  also  the  sum  of 
$10  paid  by  Kirk  to  the  sheriff  the  8th  of  February  1860,  in  a 
suggestion  of  Samuel  and  William  Cross,  as  plaintiffs  in  the  suit 
on  the  sheriff's  bond,  in  which  they  claimed  an  overplus,  after 
payment  of  all  the  liens,  payable  out  of  the  purchase-money. 
These  two  sums,  with  interest  from  the  dates  mentioned,  would 
be  the  amount  which  the  plaintiff  would  be  entitled  to  recover. 

"  The  plaintiff  claims  that  he  is  entitled  to  recover  the  whole 
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amount  of  the  $217.20  which  was  misappropriated  by  the  sheriff, 
with  interest  from  the  date  of  its  payment.  He  alleges  that  the 
judgment  of  Endslow  for  use  of  Kirk  v,  William  and  Samuel 
Cross,  which  was  a  lien,  and  would  have  been  paid  out  of  the 
sheriff's  sales  had  the  money  been  legally  appropriated,  was  not 
paid  to  him,  and  he  thus  loses  the  amount  of  the  Endslow  judg- 
ment, with  interest  from  Ist  March  1842,  and  that  he  is  entitled 
to  recover  this  amount  in  addition  to  the  money  paid  sheriff 
Wilson.  But  we  do  not  concur  with  the  plaintiff  in  this.  This 
is  a  sex,  fa,  on  the  mortgage  to  recover  what  is  due  on  it.  The 
evidence  shows  he  received  the  balance  due  on  the  mortgage,  of 
which  $217.20  was  illegally  paid ;  but  if  paid,  he  surely  cannot 
ask  to  recover  it  a  second  time  because  the  first  payment  was 
improperly  and  illegally  made  to  him.  He  can  recover  in  this 
case  the  amount  refunded  to  the  sheriff,  and  no  more.  If  he 
ought  to  have  received  the  Endslow  judgment,  his  remedy  was 
by  a  suggestion  in  the  suit  on  the  sheriff's  bond  of  the  misap- 
propriation in  the  case  of  Endslow*s  judgment ;  but  he  cannot 
recover  in  the  $ci,fa.  on  the  mortgage  against  the  owner  of  the 
land  for  a  misappropriation  by  the  sheriff,  in  not  paying  a  judg- 
ment which  had  no  connection  whatever  with  the  mortgage." 

The  points  were  answered  severally  in  accordance  with  the 
general  charge. 

There  was  a  verdict  and  judgment  in  favour  of  plaintiff  for 
$233.15 ;  whereupon  the  defendants  sued  out  this  writ,  and  as- 
signed for  error  so  much  of  the  charge  as  is  included  above  iu 
brackets,  and  the  refusal  of  the  court  below  to  answer  their 
points  in  the  affirmative. 

Edmund  S.  Dotyy  for  plaintiff  in  error,  argued  that  the  entry 
by  Kirk  on  the  record,  to  the  effect  that  all  the  bonds  secured 
by  the  mortgage  were  paid,  amounted  to  a  satisfaction  of  the 
mortgage,  and  was  so  in  substance:  citing  Fleming  v.  Parry, 
12  Harris  47 ;  Ackla  v.  Ackla,  6  Barr  230 ;  Kidder  v,  Kidder, 
9  Casey  268.  That  even  if  there  was  a  mistake  it  was  one 
against  which  equity  would  not  relieve :  Good  v,  Herr,  7  W.  i 
S.  253;  Espy  v.  Allison,  9  Watts;  Mann's  Appeal,  1  Barr  24; 
Commonwealth  v,  W^ilson,  10  Casey  63. 

Parker  Sc  Alexander^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Read,  J. — This  case  was  virtually  decided  in  The  Common- 
wealth V,  Wilson,  10  Casey  63,  where  we  held  that  a  judgment 
on  a  bond  secured  by  mortgage  is  not  payable  out  of  the  pro- 
ceeds of  a  sheriff's  sale  of  the  mortgaged  premises  under  a 
junior  judgment.     In  that  case  the  defendants  in  this  suit  and 
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the  mortgagors  recovered  from  SheriflF  Wilson,  on  his  official 
bond,  the  amount  paid  by  them  to  J.  &  J.  Milliken,  for  their 
judgment  against  them,  and  upon  which  a  testatum  fi.  fa,  was 
issued  to  Centre  county,  and  levied  upon  their  personal  property. 
The  ground  of  this  recovery  was  that,  upon  a  sale  of  these  mort- 
gaged premises,  under  this  junior  judgment,  the  sheriff,  instead 
of  paying  this  judgment,  had  paid  the  amount  in  his  hands  to 
the  holder  of  the  prior  mortgage  on  account  of  a  judgment  on 
one  of  the  bonds  secured  by  it,  and  had  taken  from  him  a  re- 
funding receipt.  Sheriff  Wilson  paid  the  amount  recovered  from 
him,  and  he  was  repaid  by  the  holder  of  the  mortgage,  which, 
of  course,  left  so  much  still  due  on  the  mortgage  which  had 
never  been  satisfied. 

In  the  present  suit  on  this  mortgage  the  plaintiffs  below  have 
recovered  the  amount  thus  remaining  due  on  it,  being  the  amount 
paid  by  them  to  Sheriff  Wilson,  with  interest.  In  this  we  can 
discover  no  error,  and,  therefore, 

The  judgment  is  affirmed. 


The  Farmers'  High  School  versus  Potter. 

Rule  for  the  Measurement  of  Lumber  in  Pennsylvania, 

An  advertisement  for  flooring-boards  "of  good  quality^  s^tperfirial"  was 
answered  by  a  mill-owner  who  proposed  to  furnish  the  boards  *'  1 J  inch  at 
$18  per  M."  which  proposal  was  accepted  and  the  lumber  furnished :  on  case 
stated  as  to  whether  the  contract  was  for  the  sale  and  purchase  of  the  boards, 
at  the  price  named  per  thousand  superficial  measure,  or  to  be  reduced  to  and 
countea  as  inch  measure,  it  was  Hddy  that  under  the  contract  and  the  Act 
of  Assembly  of  15th  April  1835,  the  boards  were  to  be  counted  as  inch  measure, 
and  were  to  be  paid  for  at  that  rate. 

Error  to  the  Common  Pleas  of  Clinton  county. 

This  was  an  amicable  actjjon  between  0.  Potter  and  the  Farm- 
ers' High  School  of  Pennsylvania,  in  which  there  was  a  case 
stated  for  the  opinion  of  the  court. 

The  material  facts  of  the  case  will  be  found  in  the  following 
opinion  of  the  court  below  (Graham,  P.  J.): — 

'*  The  case  stated  presents  the  following  facts :  C.  B.  Calla- 
han, the  architect  employed  by  the  Farmers*  High  School,  iu 
the  construction  of  the  west  wing  and  curtain  of  the  college 
buildings,  furnished  to  defendants  a  bill  of  window-sash,  frames, 
and  flooring-boards  required  for  said  building.  The  size  of  the 
glass  and  length  and  width  of  the  frames  are  given  in  the  bill, 
and  the  flooring-boards  are  mentioned  thus : 

*'  *  85,000  feet  yellow  pine  flooring-boards,  of  good  quality, 
iuperficiaU 
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"  This  bill  was  furnished  to  Mr.  Potter,  the  plaintiff,  desiring 
a  proposal  for  the  manufacture  and  delivery  of  the  sash  and 
lumber  in  the  bill. 

"  Mr.  Potter,  in  answer,  wrote  to  Mr.  McAllister,  one  of  the 
trustees,  and  also  one  of  the  building  committee.  The  only  part 
of  the  reply  of  Mr.  Potter  material  to  the  question  raised,  is  as 
follows : — 

"  *  I  can  furnish  you  the  stuff  here  for  the  school  building  as 
follows : 

1 J  in.  flooring  yellow  pine,  $18  per  M. 
I     a         u  «  u       16    "    M.' 

"  Mr.  McAllister  replied  to  the  offer  of  Mr.  Potter  in  the  fol- 
lowing language : — 

"  *  We  accept  your  offer  as  to  the  yellow  pine  flooring,  and 
will  take  the  1 J  inch.' 

"  The  question  submitted  is,  whether  the  contract  was  for  the 
sale  and  purchase  of  the  IJ  inch  boards  at  $18  per  thousand, 
superficial  measure,  or  whether  they  were  to  be  reduced  to  and 
counted  as  inch  measure. 

"  Defendants'  counsel  contend  that  as  the  bill  of  the  quantity 
of  flooring-boards  required  for  the  buildings,  and  furnished  by 
Mr.  Callahan,  the  architect,  enumerated  thirty-five  thousand  feet 
flooring-boards,  superficial,  which  bill  was  forwarded  to  Mr.  Pot- 
ter, that  the  parties  dealt  and  contracted  on  this  basis,  and  the 
subsequent  negotiations  about  the  price  per  thousand,  referred 
to  the  superficial  measure  mentioned  in  the  bill.  But  it  must  be 
recollected  that  this  bill  furnished  by  the  architect  to  the  build- 
ing committee,  was  to  inform  them  of  the  quantity  required  to 
floor  their  buildings.  It  had  no  reference  to  the  thickness  of  the 
boards  or  their  price,  leaving  tl^at  to  the  judgment  and  discre- 
tion of  the  committee.  This  bill  was  forwarded  to  Mr.  Potter, 
which  informed  him  that  there  were  thirty-five  thousand  feet  of 
flooring  in  the  buildings,  but  without  designating  whether  the 
boards  required  to  cover  the  thirty-five  thousand  feet  were  to  be 
inch  or  inch  and  a  quarter,  but  he  is  asked  to  make  a  proposal 
for  the  manufacture  and  delivery  of  the  lumber  required  for  the 
buildings.  Here,  then,  negotiations  commenced  between  the 
parties  for  the  sale  and  purchase.  Boards  of  different  thick- 
nesses are  used  for  flooring.  The  thickness  is  not  named  when 
the  plaintiff  is  requested  to  put  in  his  proposal,  and  not  knowing 
whether  inch  and  a  quarter  boards  were  wanted,  he  says,  '  I  will 
furnish  you  IJ  inch  boards  at  $18  per  thousand,  or  inch  boards 
at  ?16  per  thousand  feet.'  In  reply,  Mr.  McAllister  says,  '  We 
accept  your  offer  as  to  the  yellow  pine  flooring,  and  will  take  the 
IJ  inch.'  The  contract  is  thus  perfected  and  concluded,  and  we 
are  asked  to  say  what  it  means.  Not  a  word  is  said  by  either 
party  about   superficial   measure.     The   architect   informs   the 
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building  committee  that  their  buildings  will  require  thirty-five 
thousand  feet  of  flooring-boards,  superficial  measure.  The  com- 
mittee forward  this  to  the  lumberman,  and  ask  him  to  give  them 
an  offer.  He  replies,  *  I  will  furnish  you  with  1 J  inch  boards  at 
$18  per  thousand.'  The  offer  is  accepted.  We  are  asked  to  say 
how  the  boards  furnished  are  to  be  measured  to  ascertain  t^le 
number  of  feet.  The  mode  of  measurement  has  been  fixed  by 
law,  and  we  answer  by  saying,  in  the  words  of  the  Act  of  As- 
sembly, "All  boards  and  plank  shall  be  reduced  to  and  counted 
as  inch  measure."  If  the  purchaser  requires  any  other  way  of 
measurement,  he  must  provide  for  it  in  his  contract.  This  has 
not  been  done  in  the  present  case.  And  we  therefore  direct 
judgment  to  be  entered  for  the  plaintiff  for  $187.89,  the  amount 
of  the  debt  with  interest  from  7th  October  1858  to  27th  March 
1862. 

The  case  was  then  removed  into  this  court  by  the  defendants, 
who  assigned  the  judgment  of  the  Common  Pleas  for  error. 

McAllister  ^  BeaveVy  for  plaintiffs  in  error. 

Robert  Fleming^  for  defendant. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Woodward,  J. — The  reasons  given  by  Judge  Graham  for  the 
judgment  he  rendered  strike  us  as  unanswerable.  If  Potter  had 
accepted  the  proposition  in  the  terms  used  by  the  architect  in 
his  specifications  prepared  for  the  trustees,  the  word  '*  superfi- 
cial" would  have  controlled  the  construction  in  the  manner  con- 
tended for  by  the  counsel  of  the  plaintiff  in  error.  But  the 
terms  of  Callahan's  specification,  though  communicated  to  Pot- 
ter, were  not  adopted  by  him.  He  chose  his  own  terms.  And 
his  proposition  in  his  terms  was  accepted  by  the  trustees.  Then 
and  there  the  contract  was  consummated,  and  under  the  Act  of 
Assembly  relating  to  board  measure,  we  think  it  admits  of  no 
other  construction  than  that  which  was  given  to  it  below. 

The  judgment  is  affirmed. 
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43 
Holder  of  Negotiable  Paper  when  hound  to  show  Purchase  for  Value, —       I  214 

Endorsee^  Rights  of  on  Note  endorsed  by  Payee  after  Maturity,  \ — ^q" 

1.  Where  a  negotiable  note  was  obtained  from  the  maker  under  false  pre-        le220 
tenses,  and  fraudulently  put  in  circulation  by  the  payee,  the  holders  of  the 

note,  in  order  to  recover,  must  show  a  purchase  for  value  before  maturity, 
without  notice  of  the  fraud. 

2.  If  tbe  note  was  made  for  the  accommodation  of  the  payee  without  con- 
sideration, and  endorsed  by  him  afler  it  became  due,  the  endorsees  cannot 
recover  thereon. 

Error  to  the  Common  Pleas^of  Berks  county. 

This  was  an  action  of  debt,  brought  August  5th  1861,  by 
Thomas  Foster  and  Catherine  Foster,  doing  business  as  Thomas 
Foster  &  Co.,  against  Jacob  Hoffman. 

The  plaintiflF  filed  a  statement  on  a  promissory  note  drawn  by 
defendant,  at  Reading,  February  2d  1801,  to  the  order  of  John 
Maginnis,  for  $252.80,  payable  sixty  days  after  date,  and  en- 
dorsed in  blank  by  Maginnis,  and  with  it  filed  a  copy  of  the 
note  and  endorsement  with  the  usual  afiidavit. 

The  defendant  thereupon  filed  the  following  aflBdavit  of  de- 
fence : — 

"  The  defendant,  being  duly  sworn,  says,  that  he  has  a  defence 
to  the  payment  of  the  note  on  which  the  above  suit  is  brought 
for  the  following  reasons,  to  wit :  said  note  was  made  by  defend- 
ant and  enclosed  in  a  letter  to  the  said  John  Maginnis,  the  payee 
of  said  note,  who  resided  in  Schuylkill  county,  and  was  a  tenant 
of  the  defendant,  in  connection  with  other  landlords  and  tenants 
in  common.  That  the  note  was  given  to  enable  said  Maginnis  to 
raise  funds  in  the  nature  of  advances  to  work  the  property —  ' 

that  the  defendant  had  aided  him  before  that  time  to  raise  money, 
by  checks  and  other  paper,  which  the  defendant  paid  at  maturity. 
That  a  short  time  after  the  above  note  had  been  forwarded  by 
letter  as  aforesaid,  he  received  a  letter  from  Maginnis  informing 
him  that  the  letter  was  received,  but  had  been  opened  by  some 
person,  and  the  note  taken  out,  requesting  the  defendant  to  en- 
close another  note,  stating  that  if  the  note  got  into  his  possession 
he  would  return  it.  That  the  defendant  enclosed  another  note 
for  the  same  amount,  payable  the  same  length  of  time — that  the 
second  note  was  negotiated  by  Maginnis,  was  protested,  suit 
brought  against  the  defendant,  and  judgment  obtained  thereon 
by  the  holder.  That  after  the  time  the  first  note  would  have 
been  due,  Maginnis  stated  to  defendant  that  the  note  came  into 
his  hands  through  a  person  in  his  employ,  and  that  he  suspected 
him  of  having  taken  it  from  the  letter,  and  promised  defendant 
to  return  the  note — that  Maginnis  afterwards  failed,  without 
returning  the  note,  and  that  the  defendant  never  knew  that  any 
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one  else  held  the  note  until  he  was  informed  by  H,  W.  Smithy 
Esq.,  that  he  held  it  for  collection,  and  that  he  never  received 
notice  of  protest,  or  value  for  the  note. 

"J.  Hoffman." 

On  the  21st  of  September  1861,  the  court  below,  after  argu- 
ment, rendered  judgment  in  favour  of  the  plaintiffs  and  against 
the  defendant,  for  want  of  a  sufficient  affidavit  of  defence,  for 
the  sum  of  ?274.80. 

Whereupon  the  defendant  sued  out  this  writ,  and  assigned 
the  judgment  of  the  Common  Pleas  for  error. 

Hoffman,  for  plaintiff  in  erjor. 

Henry  W.  Smithy  for  defendant. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Read,  J. — The  affidavit  of  defence  discloses  the  fact  that  the 
note  upon  which  this  suit  was  brought  was  made  by  the  defend- 
ant, for  the  accommodation  of  John  Maginnis,  residing  in 
Schuylkill  county,  and  was  enclosed  in  a  letter  to  him ;  that 
Maginnis  a  short  time  afterwards  wrote  to  the  defendant,  in- 
forming him  that  the  letter  was  received,  but  had  been  opened 
by  some  person,  and  the  note  taken  out,  requesting  the  defendant 
to  enclose  another  note,  stating  that  if  the  note  got  into  his  pos- 
session he  would  refund  it.  The  defendant,  on  this  representa- 
tion, enclosed  another  note  for  the  same  amount,  payable  at  the 
same  length  of  time.  This  second  note  was  negotiated  by  Magin- 
nis, was  protested,  suit  brought,  and  judgment  obtained  thereon 
against  the  defendant  by  the  holder. 

The  affidavit  then  states  that,  after  the  time  the  first  note  (that 
is,  the  one  on  which  this  suit  is  brought)  would  have  been  due, 
Maginnis  stated  to  the  defendant  that  the  note  came  into  his 
hands  through  a  person  in  his  employ,  and  that  he  suspected  him 
of  having  taken  it  from  the  letter,  and  promised  defendant  to 
return  the  same — that  Maginnis  afterwards  failed,  without  return- 
ing the  note,  and  defendant  never  knew  any  one  else  held  the 
note  until  informed  by  H.  W.  Smith,  Esq.,  that  he  held  it  for 
collection — nor  ever  received  notice  of  protest  or  value  for  the 
note.  It  seems,  from  this  statement,  that  Maginnis,  by  a  false 
representation  of  the  loss  of  this  note,  obtained  a  second  note  for 
his  accommodation,  against  which  the  defendant  had  no  defence, 
as  against  the  holder  of  it.  As  against  Maginnis,  he  always  had 
an  ample  defence  to  both  notes,  and  it  is  clear  that  the  first  note 
has  thrown  round  it  a  cloud  of  suspicion  and  fraud  which  calls 
upon  the  plaintiff  to  show  that  he  obtained  it  upon  a  valuable 
consideration  in  the  usual  course  of  business  before  it  was  due. 
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It  comes  within  the  principle  of  the  cases  of  Hutchinson  v,  Boggs, 
4  Casey  294,  Albietz  v.  Mellon,  1  Wright  o(37,  for  there  was 
unquestionably  a  fraud  practised  by  the  payee  on  the  defendant. 
It  would  seem  also,  from  the  affidavit,  that  the  note  was  passed 
by  Maginnis  after  it  was  due,  and  if  so,  according  to  Bower  v. 
Hastings,  12  Casey  285,  the  holder  would  take  the  place  of  the 
p:iyee,  and  be  subject  to  all  the  equities  between  him  and  the 
defendant,  which  would  of  course  defeat  his  recovery. 

Judgment  reversed,  and  procedendo  awarded. 


The  Hickory  Tree  Road.  ,   26sc'298 

Mode  of  Procedure  when  Hie  Statute  under  which  it  commenced  has  been  227   iila 

moifified  hi/  subsequent  Legislation. —  Uwchlan  Road  Case,  6   Casey 

156,  affirmed, 

1.  Where  a  proceeding  founded  upon  one  Act  of  Assembly  is  commenced, 
and  while  pending,  another  act  is  passed  taking  away  the  jurisdiction,  the 
proceeding  falls :  but  where  the  remedy  only  is  changed,  it  continues  under 
the  forms  directed  by  the  new  act,  where  it  applies  •  or  else  under  the  old  law. 

2.  Where  viewers  haS  been  appointed  in  1859  under  the  General  R(»ad  Law, 
and  after  confirmation  nisi,  an  Act  of  Assembly,  2d  April  18('»0,  was  passed 
changing  the  road  laws  of  Dauphin  county :  Heldt  that  it  would  not  prevent 
the  subsequent  order  of  confirmation  of  the  road  from  being  made  under  the 
old  law. 

3.  Where  six  viewers  had  been  appointed  for  a  view  under  the  old  law, 
and  after  the  passage  of  the  Act  of  April  2d  1860,  but  three  were  appointed 
for  the  review,  as  directed  by  the  act,  such  appointment  was  held  proper,  for 
the  old  law  had  been  so  far  changed  by  the  repealing  act:  but  as  the  proceed- 
ing for  damages  was  unchanged,  it  must  go  on  under  the  old  law,  except  as 
to  the  number  of  viewers. 

Certiorari  to  the  Quarter  Sessions  of  Dauphin  county. 
At  August  Sessions  1859,  a  petition  was  presented  to  the 
Court  of  Quarter  Sessions,  asking  for  the  appointment  of  view- 
ers to  lay  out  a  road  between  certain  points  specially  described. 
Viewers  were  appointed,  who  reported  to  November  Term,  laying 
out  a  road,  and  recommending  its  adoption  for  public  use.  On 
the  22d  of  November  the  report  was  confirmed  wwi,  and  the 
width  fixed.  On  the  13th  day  of  January  1860,  exceptions  were 
filed.  On  the  12th  of  March  1860,  a  petition  for  a  review  was 
filed,  which  was  objected  to  by  those  in  favour  of  the  road,  as 
being  out  of  time.  By  consent  it  was  held  under  advisement 
till  March  26th  1860,  but  so  as  not  to  afi'ect  the  rights  of  either 
party.  On  the  2d  of  April  1860  an  act  was  pass^ed  extending 
the  road  law  of  the  counties  of  Lancaster  and  Chester,  passed 
April  28th  1857,  to  Dauphin  county.  On  the  9th  of  May  1860, 
three  reviewers  were  appointed,  under  the  new  act  which  required 
the  viewers  to  assess  damages,  who  reported  to  August  Term, 
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and  rejected  the  road  as  unnecessary.  On  the  18th  of  August 
1860,  this  report  was  confirmed  nisi,  and  exceptions  filed  thereto. 
Cin  the  17th  of  September,  both  sets  of  exceptions  were  over- 
ruled. On  the  19th  of  November  1860,  a  petition  for  a  re-review 
was  presented,  and  three  re-reviewers  appointed,  who  reported 
to  January  Term  1861  in  favour  of  a  road,  and  assessed  the 
damages  done  to  the  property  owners,  which  was  confirmed  nisiy 
and  the  width  fixed.  Exceptions  to  this  report  were  filed  to  April 
Term  on  the  20th  of  that  month.  On  the  hearing  of  the  argu- 
ment, additional  exceptions  were  proposed  to  be  filed,  which 
were  objected  to  as  out  of  time,  but  which  were  received  for 
consideration  and  as  matter  of  argument  against  the  whole  pro- 
ceeding, and  afterwards  received  generally. 

This  report  the  court  refused  to  confirm,  and  by  an  endorse- 
ment on  the  original  order  of  November  Sessions  1859,  made  on 
the  4th  day  of  September  1861,  made  this  order  : — "  Report 
confirmed,  and  road  ordered  to  be  opened  by  the  court."  On 
the  9th  of  September  1861,  an  order  to  open  the  road  thus  con- 
firmed issued,  and  this  certiorari  was  taken  for  the  purpose  of 
reviewing  the  decree  of  the  court  in  the  premises. 

The  errors  assigned  were :  1.  The  Court  of  Quarter  Sessions 
of  Dauphin  county  erred  in  overruling,  on  the  17th  June  1860, 
after  the  repeal  of  Act  of  13th  June  1836,  the  exceptions  filed 
to  the  confirmation  of  the  report  of  the  original  view,  made  on 
the  12th  day  of  November,  and  confirmed  yiisi  on  the  22d  day 
o:  November  1859  ;  and  pending  in  said  court  on  exceptions 
filed  when  the  Act  of  June  13th  1836  was  repealed  by  the  Act 
of  2d  April  1857,  which  was  extended  to  Dauphin  county  by  the 
Act  of  April  2d  1860. 

2.  The  petition  for  a  review  having  been  presented  to  the  said 
court  at  January  Sessions,  a.  d.  1860,  to  wit,  on  the  12th  day  of 
March  of  that  year,  and  whilst  the  Act  of  June  1836  was  in  full 
force,  the  court  below  erred  in  appointing  reviewers  thereon  on 
the  9th  day  of  May  1860,  under  the  provisions  of  the  Act  of  the 
3d  day  of  April  1860,  after  the  repeal  of  the  act  under  the  pro- 
1  isions  of  which  the  petition  for  a  review  was  founded  and  pre- 
sented to  the  court. 

3.  The  court  below  erred  in  dismissing,  on  the  17th  day  of 
September  1860,  the  exceptions  filed  to  the  confirmation  of  the 
report  of  viewers,  and  on  the  same  day  dismissing  the  excep- 
tions filed  to  the  confirmation  of  the  report  of  reviewers ;  inas- 
much as  both  of  those  proceedings  being  pending  and  undis- 
posed of,  fell  by  the  repeal  of  the  provisions  of  the  Act  of  June 
1836,  under  which  they  were  commenced,  by  the  repeal  of  the 
same  on  the  2d  day  of  ApriM860. 

4.  The  court  below  erred  in  appointing  re-reviewers  on  the 
19th  day  of  November  1860,  under  the  provisions  of  the  Act  of 
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April  2d  1860,  said  petition  for  a  re-review  being  a  continuation 
of  proceedings  commenced  under  the  Act  of  June  1836,  in  sus- 
taining the  exceptions  filed  thereto,  and  refusing  to  confirm  the 
report  of  said  re-reviewers,  and  in  confirming,  on  the  4tli  day 
of  September  1861,  the  report  of  viewers,  made  on  the  original 
order,  issued  at  August  Sessions,  A.  D.  1859 ;  thereby  in  effect 
denying  to  the  landholders  and  other  citizens  opposed  to  the 
laying  out  of  the  road,  the  right  secured  to  them  by  the  provi- 
sions of  the  Act  of  June  1836,  of  having  a  review  granted  to 
them.  Also,  in  carrying  out  and  completing  to  a  final  determi- 
nation or  decree,  proceedings  which  were  pending  and  undeter- 
mined for  more  than  eighteen  months  after  the  Act  of  Assembly, 
under  which  they  had  been  commenced,  had  been  repealed. 

5.  The  final  confirmation  of  the  report  of  the  viewers,  and 
the  ordering  of  the  road  to  be  opened  under  the  report  made 
under  the  original  order,  granted  at  August  Sessions  1859,  does 
great  injustice  to  the  landholders,  whose  remedy  for  the  recovery 
of  damages,  under  the  Act  of  June  1836,  no  longer  exists;  als> 
to  the  county  of  Dauphin,  by  depriving  it  of  the  benefits  and 
advantages  secured  by  the  provisions  of  the  Act  of  the  2d  day 
of  April  1857,  as  extended  to  the  said  county,  by  the  Act  of  the 
2d  day  of  April  1860. 

6.  The  court  below  erred  in  refusing  to  grant  a  review  of  the 
damages,  as  prayed  for  by  the  petition  of  the  landholders  prc.- 
sented  to  the  said  court. 

The  case  was  argued  in  this  court  by  John  A,  Fiih^  and  Joh% 
C,  Kunkely  for  plaintiff  in  error,  and  by  David  Mumma^  Jr.^  and 
Hamilton  Alricks,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  June  26th  1862.  by 
LoWRiE,  C.  J. — This  case  is  brought  here  in  order  to  get  us  to 
review  our  decision  in  Uwchlan  Road  Case,  6  Casey  156,  and  we 
are  well  pleased  to  have  it,  for  wo  find  that  we  did  not  express 
ourselves  there  with  sufficient  fulness,  and  that  our  decision  is 
seriously  questioned  by  the  Quarter  Sessions.  The  question  now 
is  exactly  the  same,  for  the  Chester  County  Road  Law  has  been 
extended  to  Dauphin  county  in  all  its  words,  and  therefore  we 
have  no  occasion  to  weaken  the  discussion  by  drawing  distinc- 
tions that  might  divert  the  mind  from  the  very  point  of  the 
case. 

It  is  supposed  that  our  decision  violates  the  previous  course 
of  decisions  on  this  subject,  and  several  cases  are  referred  to. 
But  those  cases  were  not  overlooked  in  our  former  decision,  and 
founding  ourselves  on  them,  as  well  as  on  common  sense,  and  fol- 
lowing the  learned  counsel  who  argued  the  case  for  the  defendants 
in  error,  we  took  the  distinction  that,  where  a  law  takes  away  a 
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subject  of  jurisdiction,  a  proceeding  founded  upon  it  must  fall ; 
but  that  when  it  merely  changes  the  remedy,  it  may  be  other- 
wise, and  must  be,  unless  the  law  plainly  declare  it  otherwise. 

Now,  it  seems  to  us  somewhat  remarkable  that  the  Quarter 
Sessions  should  not  recognise  so  plain  a  distinction  as  a  proper 
one  for  us  to  make,  and  especially  that  it  should  overlook  the 
fact  that  it  is  recognised  in  the  very  cases  that  are  cited  by  itself 
in  opposition.  In  the  first  case,  4  Yeates  395,  Tilghman,  C.  J., 
goes  expressly  on  the  ground  that  the  new  law  divested  the  juris- 
diction given  by  former  laws,  and  the  same  thought  was  mani- 
festly in  the  mind  of  another  of  the  judges ;  and  the  third 
doubted  whether  it  was  such  a  repeal  as  stopped  the  proceedings, 
and  I  acknowledge  that  I  sympathize  in  the  doubt ;  for  it  is  not 
clear  to  me  that  the  repealing  clause  ought  to  have  received  so 
broad  an  interpretation  against  the  customary  jurisdiction  of 
the  Quarter  Sessions. 

No  one,  who  thinks  at  all  on  the  8ubject,^can  suppose  that 
the  repealing  clause  in  that  case  and  in  the  present,  have  any- 
thing like  equivalence.  In  that  case,  all  previous  legislation 
relative  to  roads  is  "repealed  and  made  void,"  and  this  would 
seem  to  leave  nothing  standing  of  either  jurisdiction  or  prac- 
tice. In  the  present  case,  only  an  amendment  of  the  practice  is 
intended,  and  the  repealing  clause  applies  only  to  "all  laws  incon- 
sistent herewith."  The  one  is  general  and  the  other  special ; 
the  one  is  abrogatory  and  the  other  derogatory  (if  I  may  be 
indulged  in  importing  these  words),  and  special  and  derogatory 
laws  are  never  entitled  to  an  extensive  interpretation.  But  we 
do  not  dwell  on  that. 

Any  lawyer,  who  stops  to  look  at  this  last  repealing  clause, 
will  see  that  it  is  merely  the  expression  of  the  degree  of  repeal 
that  is  involved  and  implied  in  every  new  statute ;  it  repeals  all 
previous  inconsistent  legislation,  and  nothing  more.  We  need 
not  stop  to  prove  this.  It  adds  nothing  to  the  previous  parts  of 
the  statute ;  that  is  not  involved  in  them,  and  it  is  an  entirely 
useless  provision  to  the  legal  mind,  though  it  is  no  doubt  valuable 
to  others,  and  is  therefore  often  inserted  at  the  end  of  statutes ; 
much  more  often  is  it  not.  But  whether  expressed  or  implied, 
the  interpretation  of  the  statute  is  the  same.  Of  course,  subse- 
quent legislation  repeals  previous  inconsistent  legislation,  whe- 
ther it  expressly  says  so  or  not.  In  the  nature  of  things  it 
would  be  so,  for  contradictions  cannot  stand  together.  And  yet 
no  one  would  suppose  that  this  implied  repeal  would  stop  pro- 
ceedings already  commenced.  It  gains  nothing  by  being  ex- 
pressed. 

We  need  not  discuss  the  other  cases  relied  on,  for  those  who 
have  a  reasonable  doubt,  or  an  investigating  faith,  will  examine 
them  for  themselves,  without  stopping  at  the  syllabus.  They  all 
let  the  proceedings  fall  because  the  jurisdiction  is  taken  away :  1 
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Watts  258,  382;  10  Id.  351;  7  Harris  329;  or  let  them  con- 
tinue even  on  a  repeal  of  a  former  law,  so  far  as  not  inconsistent, 
because  only  the  remedy  is  changed :  7  Barr  173 ;  or  apply  to 
criminal  law,  where  the  crime  or  its  penalty  is  repealed,  pending 
the  proceedings :  8  Watts  517  ;  and  this  presents  no  relevant 
analogy. 

And  the  distinction  adopted  by  us,  that  proceedings  fall  on 
the  repeal  of  the  jurisdiction^  and  continue  on  the  repeal,  or 
change  of  the  remedy^  appears  often  on  our  books  as  one  of  un- 
doubted validity:  Smith's  Commentaries  on  Stat,  and  Const.  Law 
880,  887  ;  Sedgwick  on  Stat,  and  Const.  Law  131, 134, 188,  202 ; 
1  Hill  330,  334.  It  is  as  old  as  any  intelligent  legislation,  and 
we  find  the  principle  of  it  in  the  Code  of  Justinian,  declaring 
that  no  law  shall  retroact  nisi  nominatim  et  de  prceterito  tempore 
et  adhuc  pendentibua  negotiis  cautum  ait,  Tilghman,  C.  J.,  says, 
4  S.  &  R.  403,  "  It  has  several  times  happened  that  Acts  of 
Assembly  have  been  made  prohibiting  suits  of  a  particular  na- 
ture, and  that  suits  of  that  nature  were  depending  when  the  acts 
were  passed.  I  have  always  declared  that  such  suits  were  not 
within  the  act  ;**  and  he  refers  to  many  authorities.  He  also 
adds  that,  this  rule  *'is  so  conformable  to  the  plain  principles  of 
justice  that,  were  there  no  authorities,  I  should  not  hesitate  to 
be  governed  by  it."  We  may  notice  further,  that  this  act  was 
extended  to  Dauphin  county  two  years  after  it  had  received  this 
interpretation,  and  therefore,  on  ordinary  principles,  it  was 
extended  with  its  interpretation.  And,  at  the  very  sjime  ses- 
sion of  1860,  the  legislature  adopted  this  interpretation  in  ex- 
press terms,  in  extending  the  law  to  York  county:  P.  L.  64. 
Very  often  they  have  expressed  it  in  other  remedial  laws,  as  in 
the  Statute  of  Wills  of  1833,  §  18 ;  of  Executors  and  Adminis- 
trators of  1834,  §  70;  of  Suits  on  Official  Bonds  of  1886,  §  7; 
of  Intestates,  1833,  §  21.  Much  more  frequently  they  say  no- 
thing about  repeal,  or  which  is  the  same  thing,  simply  declare 
the  repeal  of  inconsistent  laws,  and  thus  leave  the  extent  of 
repealing  influence  to  be  decided  by  the  rule  we  have  been  dis- 
cussing. 

No  other  question  was  discussed  in  this  case,  and  it  contains 
no  other  that  needs  to  be  noticed.  The  court  obeyed  the  new 
law  so  far  as  it  could  in  this  case  by  appointing  only  three  per- 
sons for  reviewers,  after  the  passage  of  the  act.  There  can  be 
no  difficulty  about  the  proceeding  for  damages.  That  must  go 
on  under  the  old  law,  except  in  the  number  of  viewers.  And 
this  suggests  another  argument  in  favour  of  our  interpretation. 
If  the  repealing  clause  were  as  effectual  as  the  complainants 
suppose,  then  there  would  be  no  remedy  for  damages  for  a  road 
confirmed  under  the  old  law,  if  the  law  hnd  been  passed  before 
the  damages  were  finally  assessed  and  confirmed. 

Order  affirmed  at  the  costs  of  the  plaintiffs  in  error. 
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Facts  in  Road  Cases  not  reviewed  on  Certiorari. —  Views  and  Reviews 
regulated  where  General  Road  Law  is  supplied  by  Local  Law  aUoto^ 
ing  Assessment  of  Da/mages  by  Viewers, 

1.  The  Supreme  Court  on  certiorari  do  not  review  the  facts,  and  cannot 
therefore  determine  in  a  road  case  that  there  was  any  want  of  proper  notice 
of  the  time  of  holding  the  views,  &c. 

2.  Where  one  view  was  ordered  under  the  General  Road  Law,  and  a  review 
and  a  re-review  awarded  under  a  new  local  law  then  passed,  it  is  not  error 
in  the  court  to  refuse  to  grant  a  third  review  of  the  road. 

3.  Where  a  case  commenced  under  the  General  Road  Law  is  continued 
under  a  new  local  one,  which  excepted  **  proceedings  already  begun,"  and 
allowed  subsequent  parts  of  the  proceedings  to  be  conducted  with  three  viewers 
instead  of  six ;  the  road  and  the  proceedings  for  damages  connected  therewith 
must  be  finished  under  the  old  law,  which  did  not  allow  the  location  and  the 
damages  to  be  combined  in  one  view ;  and  the  road  must  be  first  confirmed 
before  the  proceedings  for  damages  can  begin. 

Certiorari  to  the  Quarter  Sessions  of  York  county. 
In  November  1859,  the  court  appointed  six  men  to  view  and 
lay  out  a  road  in  Spring  Garden  township,  from  a  public  road  to 
the  line  of  the  borough  of  York,  who,  on  the  6th  day  of  January 
1860,  reported  in  favour  of  the  road.  The  same  day,  the  court 
confirmed  their  report  nisi,  and  fixed  the  width  at  thirty  feet. 
Exceptions  were  filed  to  this  report  on  the  19th  day  of  April 

1860,  and  on  the  25th  day  of  April  1860,  a  petition  de  bene  ease 
for  a  review  was  filed,  on  which  the  court,  on  the  29th  day  of 
August  1860,  appointed  three  men,  under  a  recent 'road  law 
applicable  to  York  county,  to  review  the  road,  having,  on  the 
27th  day  of  the  same  month,  dismissed  the  exceptions  and  con- 
firmed the  first  report. 

Under  the  second  order,  on  the  6th  day  of  November  1860,  a 
report  was  made  adversely  to  the  road,  which  was  confirmed  on 
the  12th  day  of  January  1861.     On  the  9th  day  of  January 

1861,  a  petition  for  a  re-review  was  filed,  and  the  court,  on  the 
same  day,  appointed  three  re-reviewers,  who,  on  the  23d  day  of 
April  1861,  reported  favourably  to  the  road,  which  report,  on 
the  same  day,  was  confirmed  wwe,  the  court  fixing  the  width  at 
twenty-six  feet.  Exceptions  were  filed  to  this  last  report  on  the 
24th  day  of  August  1861,  which  the  court  dismissed,  except  as 
to  the  damages  of  one  of  the  landowners  along  the  route,  to 
assess  which  they  appointed  reviewers. 

On  the  20th  day  of  December  1861,  a  special  application  was 
made  for  the  appointment  of  other  viewers,  which  the  court 
denied  on  the  ground  that  they  could  not,  on  such  application, 
do  more  than  appoint  viewers  of  the  damages.     The  denial  of 
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this  application,  the  dismissal  of  the  exceptions  to  the  last  report, 
and  the  partial  confirmation  of  the  report  filed  April  23d  1861, 
were  assigned  for  error  here. 

E.  H.  Weiser^  for  plaintiff  in  error. 

F.  K.  Keeseyy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 

LowRiE,  C.  J. — We  do  not  review  the  facts  here,  and  there- 
fore we  cannot  say  that  there  was  any  want  of  proper  notice 
of  the  time  of  holding  any  of  the  views,  or  that  this  road  is  a 
mere  cul  de  sac. 

The  principal  complaint  is,  that  the  court  refused  to  order  a 
third  review  of  the  road,  and  it  is  plain  that  this  is  not  error. 
But  the  complainants  think  they  need  it  to  recover  their  damages. 
This  arises  from  a  misapplication  of  the  cases  of  Durnells  and 
the  Chartiers*  Roads,  8  Ca^ey  383.  and  10  Id.  413.  In  neither  of 
those  cases  was  the  road  law  changed  during  the  pendency  of  the 
proceedings ;  and  we  notice  that  we  have  been  understood  as 
saying  there,  that,  under  these  local  road  laws,  there  might  be  a 
view  for  damages  apart  from  a  view  or  review  of  the  road.  That 
was  not  our  meaning,  though  possibly  there  might  be  cases  in 
which  this  would  be  proper. 

This  case  began  under  the  General  Road  Law,  and  was  con- 
tinued under  a  new  local  one ;  and  we  observe  that  our  decision 
in  the  Uwchlan  Road,  6  Casey  156,  that  a  road  proceeding  does 
not  fall  by  a  change  of  the  law  during  its  pendency,  is  adopted 
in  this  law,  which  saves  cases  already  begun,  and,  by  its  supple- 
ment, allows  the  subsequent  parts  of  it  to  be  conducted  with 
three  viewers  instead  of  six.  In  other  respects,  this  case  is  to 
be*  finished  under  the  old  law.  That  did  not  allow  the  questions 
of  the  expediency  and  location  of  the  road  and  of  its  damages 
to  be  combined  in  one  view.  The  road  is  to  be  first  confirmed, 
before  the  proceeding  for  damages  can  begin.  And  so  it  is  in 
this  case.  If  the  complainants  wanted  damages,  they  did  not 
seek  it  in  the  proper  way,  nor  at  the  right  time. 

Proceedings  affirmed,  at  the  costs  of  the  complainants. 

7  Wr.— 10 
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The  Directors  of  the  Poor  and  House  of  Employ- 
ment of  the  County  of  Blair  versi/s  Royer. 

Deed  and  Defeasance^  when  equivalent  to  a  Mortgage. —  Widoio^s  Dower 
barred  by  Sale  under  Judgment  against  Husband^  Iiolding  Land 
only  as  Mortgagor. — Dower  recoverable  out  of  what  remains  after 
Payment  of  Debts  of  deceased  Husband. 

1.  A  widow  is  entitled  to  dower  only  in  what  remains  of  her  husband's 
estate  after  payment  of  debts,  whether  of  record  or  not. 

2.  R.,  by  deed  absolute  on  its  face,  conveyed  in  1840  land  to  M.,  who  on 
the  same  day  executed  a  defeasance,  which  was  not  recorded,  reciting  the 
indebtedness  of  the  grantor  to  the  grantee,  and  stipulating  that  the  land 
should  be  disposed  of  as  he,  the  grantor,  should  direct,  and  that  if  he  should 
repay  the  intlebtedness  before  the  land  should  be  sold,  then  the  land  was  to 
be  reconveyed  to  him  or  sold  as  he  should  direct,  the  intention  of  the  convey- 
ance being  to  secure  the  payment  to  M.  of  the  said  debt:  M.  afterwards, 
November  8th  1853,  conveyed  the  land  to  the  poor  directors:  November  30ih 
1852,  Judgment  was  obtained  against  R.,  which,  after  his  death  in  1856,  was 
in  1859  revived  against  the  administratrix,  who  was  his  widow,  and  upon 
this  judgment  the  land  was  levied  on  and  sold  for  much  less  than  the  judgment 
by  the  sheriff  to  the  directors,  against  whom  the  widow  brought  an  action  of 
dower.  Held,  that  as  the  deed  with  the  defeasance  was  in  effect  a  mortgage, 
the  husband  was  a  mortgagor  only,  having  an  interest  in  the  land  bound  by 
the  lien  of  the  judgment  entered  before  the  sale  in  1853 :  and  therefore  the 
sheriff's  sale  of  the  land  on  that  judgment  passed  to  the  purchasers  the  entire 
interest  of  the  mortgagor,  and  burred  the  uower  of  the  widow. 

Error  to  the  Common  Pleas  of  Blair  county. 

This  was  an  action  of  dower,  brought  by  Martha  Royer,  widow 
of  Samuel  Royer,  against  the  Directors  of  the  Poor  and  House 
of  Employment  of  the  county  of  Blair,  for  the  one  third  part  of 
a  messuage  and  two  hundred  and  thirty  acres,  more  or  less,  of 
arable  land,  with  the  appurtenances,  in  Allegheny  township,  Blair 
county. 

To  the  declaration  of  plaintiff,  which  was  in  the  usual  form, 
the  defendant  pleaded, 

''  1.  That  the  said  Samuel  Royer,  husband  of  the  said  plaintiff, 
was  not,  either  on  the  day  he  married  the  said  Martha  Royer,  or 
ever  after,  seised  of  such  estate  of  and  in  the  said  messuage, 
lands,  and  tenements,  &c.,  whereof,  &c.,  that  he  could  endow  the 
said  Martha  Royer  thereof,  &c. 

"  2.  That  the  said  Martha  Royer  never  was  accoupled  to  the 
said  Samuel  Royer,  deceased,  in  lawful  matrimony,  &c. 

"  3.  That  in  the  lifetime  of  the  said  Samuel  Royer,  a  judgment 
was  obtained  against  him  in  the  Court  of  Common  Pleas  of  Blair 
county,  for  a  debt  of  $1622.58,  at  the  suit  of  J.  Roller  and  G. 
Schmucker,  executors  of  Davis  Gibbony,  deceased ;  which  judg- 
ment, after  the  death  of  the  said  Samuel  Royer,  was  legally 
revived  against  the  said  Martha  Royer,  as  his  administratrix,  in 
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the  same  court,  for  the  sum  of  J2314.17.  And  that  by  virtue  of 
regular  judicial  process,  issued  out  of  the  said  court,  on  the  said 
judgment,  James  Funk,  Esq.,  high  sheriff  of  the  said  county  of 
Bhir,  sold  all  the  estate,  right,  title,  and  interest  of  him,  the 
rvA  Samuel  Royer,  of,  in,  and  to  the  messuage,  land,  and  tene- 
ments aforesaid,  to  said  defendants,  and  by  his  deed-poll,  duly 
executed  and  delivered  to  said  defendants,  dated  the  25th  day  of 
April  1860,  conveyed  all  the  estate,  I'ight,  title,  and  interest  of 
the  said  Samuel  Royer,  of,  in,  and  to  the  messuage,  lands,  and 
tenements  aforesaid  to  the  defendants ;  and  this  the  said  defend- 
ants are  ready  to  verify,  and  therefore  they  pray  judgment,  if 
the  said  Martha  Royer  ought  to  have  her  dower  of  the  messuage, 
land,  and  tenements  aforesaid,  &c." 

On  the  trial,  the  plaintiff  gave  in  evidence  the  record  of  a 
judgment  in  the  Common  Pleas  of  Huntingdon  county :  Hunt- 
ingdon Bank  v.  John  Patton,  Joseph  Patton,  and  John  Royer, 
No.  99  of  August  Term  1822,  for  $1500.  This  was  objected  to, 
for  the  reason  that  the  title  was  not  shown  to  be  in  Joseph  Pat- 
ton.    But  the  objection  was  overruled. 

This  judgment  was  revived  2l8t  December  1825.  Revived 
amicably  June  4th  1828.  Again  revived  23d  April  1835,  for 
$2500.  Fieri  facias  No.  84  of  April  Term  1836  sued  out,  and 
levy  made  on  the  land  in  question.  Vend,  exponas  No.  90  of 
August  Term  1836.  Alias  vend,  exponas  No.  44,  November 
Term  1836,  and  sale  to  Samuel  Royer  for  $4176.  She  also  gave  , 
in  evidence  deed-poll  of  James  Henderson,  sheriflF  of  Huntingdon 
county,  to  Samuel  Royer,  for  the  land,  dated  18th  November 
1836.  Also  deed  of  Samuel  Royer  to  John  McCahan  for  the 
same  land,  dated  April  3d  1840;  then  deed  of  John  McCahan 
to  the  defendants,  dated  September  8th  1853.  Recorded  January 
4th  1854. 

She  then  proved,  by  Joseph  Patton,  that  Samuel  Royer 
and  Martha  McNamara  (the  plaintiff)  were  married  in  1834, 
and  that  Samuel  Royer  died  in  September  1856 ;  and  closed  her 
case. 

The  defendants  gave  in  evidence  the  record  of  a  judgment  in 
the  Court  of  Common  Pleas  of  Blair  county,  No.  139  of  October 
Term  1852.  Joshua  Roller  and  George  Schmucker,  executors  of 
Davis  Gibbony,  deceased,  v.  Samuel  Royer.  Judgment  entered 
November  30th  1852,  for  $1622.58;  which  was  objected  to 
because  the  judgment  bound  no  interest  of  Samuel  Royer,  being 
subsequent  to  his  conveyance  to  John  McCahan,  This  objection 
was  overruled,  and  the  record  read  in  evidence. 

Defendants  then  gave  in  evidence  scire  facias  No.  11,  January 
Term  1860:  Joshua  Roller  and  George  Schmucker,  executors  of 
Davis  Gibbony,  v.  Martha  Royer,  administratrix  of  Samuel 
Royer,  deceased.     Judgment  revived  December  15th  1859,  for 
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$2314.17.  Fieri  facias  No.  105,  January  Term  1860.  On 
which  judgment,  the  sheriff  returned  "  all  the  right,  title,  and 
interest  of  Samuel  Royer,  deceased,  in  the  lands  in  controversy, 
levied  and  condemned.*'  Vend,  exponas  issued  to  April  Term,  No. 
12,  18C0,  and  sale  to  defendants  of  all  the  right,  title,  and 
interest  of  Samuel  Royer,  deceased,  in  the  said  tract  of  land,  for 
$50,  April  24th  1860. 

The  defendants  also  gave  in  evidence  a  deed-poll  of  James 
Funk,  high  sheriff  of  Blair  county,  to  them,  for  the  land  in 
controversy,  dated  25th  of  April  1860.  The  defendants  then 
offered  in  evidence  a  copy  of  an  agreement  between  John 
McCahan  and  Samuel  Royer,  and  a  letter  of  Samuel  Royer  to 
John  McCahan,  with  a  statement  of  indebtedness,  on  the  same 
sheet  of  paper,  in  the  handwriting  of  Samuel  Royer ;  which  were 
as  follows : — 

"  Whereas,  Samuel  Royer,  of  Springfield  Furnace,  being  in- 
debted to  me  for  money  lent,  assumptions  made  for  him,  &c.,  to 
amount  of  eight  thousand  five  hundred  and  sixty-nine  dollars, 
due  on  the  Ist  day  of  April  1840,  assigned  to  me  a  deed  to  him 
from  John  Lyon,  of  the  city  of  Pittsburgh,  for  sundry  tracts  of 
land  in  the  county  of  Huntingdon,  consideration  two  thousand 
five  hundred  dollars.  Also,  a  sherifi**8  deed  for  a  tract  of  land 
in  Frankstown  township,  sold  by  said  sheriff  as  the  property  of 
Joseph  Patton  for  the  consideration  of  six  thousand  and  sixty- 
nine  dollars,  it  is  understood  that  the  aforesaid  property ^shall  be 
disposed  of  by  me  as  directed  by  the  aforesaid  S.  Royer,  and  in 
case  said  Royer  shall  pay  over  the  aforesaid  sum,  constituting 
the  consideration  mentioned  in  said  deeds,  amounting  to  eight 
thousand  five  hundred  and  sixty-nine  dollars,  with  the  interest 
which  may  accrue  on  the  same  before  a  sale  can  be  effected,  I 
agree  to  reconvey  the  said  lands  to  the  aforesaid  Samuel  Royer, 
or  make  such  other  disposition  of  them  as  the  said  Royer  may 
direct,  the  intention  only  of  conveying  the  same  by  said  Royer 
being  to  secure  me  in  the  payment  of  the  aforesaid  sum,  interest, 
costs   &c 

"  April  3d  1840.  "  John  McCahan." 

"Springfield  Furnace,  10th  Jan.  1846. 
"  Sir : — I  received  your  letter  of  6th,  and  as  my  present  impres- 
sion is  that  I  will  not  go  to  Huntingdon  next  week,  I  will  annex  a 
copy  of  one  paper  that  no  doubt  you  have  allusion  to  and  it  is  the 
only  one  that  I  know  of  unless  it  is  one  in  my  own  figures  show- 
ing the  amount  of  my  indebtedness  at  the  time  I  assigned  the 
property  to  you  if  there  is  anything  else  by  writing  me  and 
stating  what  it  is  I  will  look  for  it  or,  if  you  want  to  see  me  par- 
ticularly I  will  go  down  some  time  and  give  you  a  night.     I 
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have  no  relish  for  being  at  Huntingdon  at  any  time,  much  less 
so  when  I  have  no  business.  I  seen  Mr.  Schraucker  yesterday 
and  I  charged  him  very  particularly  to  take  their  title  papers 
along  with  him  when  he  goes  over  which  he  promised  to  do,  and 
promised  so  before  when  I  spoke  to  him  about,  he  starts  to  Hunt- 
ingdon on  Tuesday  will  remain  there  about  one  day,  and  then 
goes  to  Harrisburg  as  a  lobby  member,  so  you  better  try  and 
see  him  on  Tuesday.         Yours,  &c. 

"Mr.  John  McCahan.  "Samuel  Roybr." 

Statement 


*'  One  note  da 

July  1838  for 

1000.00 

Int  2  years 

120.00 

"One   do 

5  July 

1700.00 

Int  1  year  and  9  mo 

178.50 

"One   do 

1  Jan  1839 

2097.00 

Int  1  y  and  8  mo 

157.27 

"One   do 

17  Jan  1889 

200.00 

Int  1  y  and  2|  mo 

14.50 

"One   do 

15  Aug  1889 

Int  7^  mo 

18.75 

"Bal 

8.00 

5994.02 

"  John  B,  Royer,  note  and  int 

1575.00 

"Ass't.  toA. 

Johnston, 

1000.00 

«  Due  by  1st  April  1840  $8669.02" 

These  were  objected  to,  1.  Because  they  are  simply  copies  of 
papers ;  and  2.  Because  they  are  irrelevant.* 

After  proving  a  proper  effort  to  procure  the  original,  and  that 
the  copy  was  in  the  handwriting  of  Samuel  Royer,  the  agree- 
ment, the  letter,  and  the  statement  were  admitted  by  the  court, 
and  read  in  evidence. 

The  court  (Taylor,  P.  J.)  instructed  the  jury,  upon  the  facts 
in  evidence,  to  find  a  verdict  for  the  plaintiff.  There  was  a  ver- 
dict and  judgment  accordingly ;  whereupon  the  defendants  sued 
out  this  writ,  and  assigned  for  error, 

1.  The  admitting  in  evidence  the  record  of  the  judgment  No. 
99  of  August  Term  1822. 

2.  The  direction  to  the  jury,  "upon  the  facts  in  evidence,  to 
find  a  verdict  for  the  plaintiff.*' 

8.  The  entering  of  judgment  on  the  verdict,  that  demandant 
do  have  and  recover  of  and  from  the  defendants,  her  seisin  of  the 
one-third  of  the  said  tract  of  land,  with  the  appurtenances,  to 
be  held  by  her  in  severalty  by  metes  and  bounds. 
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Samuel  Calvin  and  JE,  Sammond^  for  plaintiffs  in  error. 

Samuel  S.  Blair,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  May  28th  1862,  by 

Woodward,  J. — As  this  is  probably  the  first  instance  in  the 
whole  judicial  history  of  Pennsylvania  of  a  widow  recovering 
dower  in  land  after  a  judicial  sale  of  it  for  the  payment  of  her 
deceased  husband's  debts,  it  would  have  been  interesting  to  know 
on  what  grounds  the  learned  judge  below  gave  the  widow  a  judg- 
ment. The  reasons  of  the  judge  do  not  appear  of  record ;  we 
are  left  to  infer  them  from  the  course  of  the  argument  of  coun- 
sel for  the  defendant  in  error.  The  argument  does  not  deny  that 
dower  may  be  barred  by  a  sheriff's  sale,  but  it  is  insisted  that  it 
must  be  a  sale  on  a  judgment  which  is  a  lien  on  the  land.  Then 
it  is  said  the  deed  of  Royer  to  McCahan  was  made  twelve  years 
before  the  entry  of  the  Gibbony  judgment,  and  the  judgment  was 
not  revived  till  nearly  seven  years  after  McCahan  sold  to  the 
directors.  Hence,  it  is  inferred  that  the  sale  on  that  judgment 
passed  nothing  whatever  to  the  purchaser,  and  left  the  widow's 
dower  unimpaired. 

Such  is  the  argument.  It  rests  on,  or  rather  consists  of,  two 
assumptions :  1st.  That  the  deed  of  Royer  to  McCahan  was  an 
absolute  conveyance,  which  left  no  interest  in  Royer ;  and  2d. 
That  a  widow's  dower  is  not  passed  by  a  sheriff's  sale  of  land 
which  is  made  for  the  payment  of  her  husband's  debts,  unless 
the  judgment  under  which  the  sale  is  made  be  a  lien  on  the  land. 
I  propose  to  examine  both  propositions. 

The  deed  of  Royer  to  McCahan  was  dated  April  3d  1840.  It 
was  on  its  face  an  absolute  conveyance  of  the  land  in  question. 
As  such  it  was  recorded.  Mrs.  Royer  did  not  join  in  it.  But 
of  even  date  with  the  deed  McCahan  executed  to  Royer  a  written 
defeasance  reciting  an  indebtedness  of  Royer  to  him  of  $8569, 
reciting  also  Royer's  assignment  of  a  deed  he  held  from  John 
Lyon  for  sundry  tracts  of  land  in  Huntingdon  county,  in  con- 
sideration of  $2500  and  the  conveyance  of  the  tract  now  in 
question  in  consideration  of  $6069,  and  stipulating  that  said 
lands  should  be  disposed  of  by  him  (McCahan)  as  directed  by 
the  said  Royer,  and  if  Royer  should  repay  the  aforesaid  debt 
before  the  lands  could  be  sold,  then  they  were  to  be  reconveyed 
to  him  (Royer)  or  otherwise  disposed  of  as  he  should  direct.  The 
paper  concluded  with  these  words :  ^^the  intention  only  of  eon^ 
veying  the  same  by  the  said  Royer,  being  to  secure  me  in  the  pay* 
ment  of  the  aforesaid  sum,  interest,  costs,  ^c.** 

The  deed  and  this  defeasance  are  to  be  taken  together,  and 
together  they  constitute  a  mortgage.  The  authorities  on  this 
point  are  cited  in  the  argument  and  are  so  familiar  to  profes- 
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sional  minds  that  it  would  be  inexcuaable  for  me  to  discuss  them. 
And  it  was  a  very  precise  mortgage.  The  genuine  Pennsylvania 
idea  of  a  mortgage  is,  that  it  is  a  written  pledge  of  land  as  secu- 
rity for  money,  and  that,  say  the  parties  in  the  above  extract, 
is  exactly  the  meaning  of  the  papers  executed  betwixt  them.  A 
debt  to  be  secured  was  recited  in  exact  amount,  the  land  pledged 
Bufficiently  indicated,  and  the  promise  to  reconvey  on  payment 
of  the  debt  clearly  expressed.  A  limited  power  to  sell  was  given 
McCahan,  but  this  was  consistent  with  the  mortgage  character 
of  the  instrument,  ancient  mortages  always,  and  modern  mort- 
gages frequently,  containing  an  unqualified  power  in  the  mort- 
» gagee  to  sell  the  mortgaged  premises.  The  fact  that  the  power 
granted  in  this  instance  was  limited  on  Royer's  direction,  is 
another  very  express  recognition  of  his  remaining  interest  in  the 
land. 

As  between  McCahan  and  Royer,  therefore,  the  truth  of  the 
transaction  was  that  Royer's  title  was  only  mortgaged.  And 
once  a  mortgage,  always  a  mortgage.  Royer  retained  all  the 
estate  and  interest  of  a  mortgagor,  and  in  Pennsylvania  that  is 
more  than  an  equity  of  redemption;  it  is  the  full  legal  and 
equitable  title,  encumbered  only  by  the  mortgage-debt. 

Why  was  not  that  interest  bound  by  the  lien  of  the  Gibbony 
judgment,  which  was  obtained  against  Royer,  November  30th 
1852  ?  McCahan  did  not  convey  to  the  directors  of  the  poor 
until  November  8th  1853,  and  we  have  no  evidence  that  he  con- 
veyed to  them  with  the  assent  or  direction  of  Royer,  according 
to  the  terms  of  the  power  in  the  mortgage.  But  whether  he 
conformed  to  the  special  terms  of  his  authority  or  not,  and 
though  the  Gibbony  judgment  was  twelve  years  after  the  papers 
were  executed  between  Royer  and  McCahan,  what  can  be  alleged 
against  the  lien  of  the  judgment  ?  Assuredly,  nobody  will  say 
that  a  judgment  against  a  mortgagor  is  without  an  estate  to  bind. 
Nor  will  it  be  denied  that  the  relation  betwixt  Royer  and  McCahan 
was  that  of  mortgagor  and  mortgagee.  Then  the  Gibbony  judg- 
ment was  a  binding  lien,  and  no  conveyance  by  McCahan,  whe-' 
ther  with  or  without  Royer's  direction,  could  unbind  it.  But 
the  judgment  was  not 'revived  against  Mrs.  Royer,  as  administra- 
trix of  her  husband,  until  15th  December  1859,  a  little  more  than 
seven  years  from  the  date  of  its  entry,  ahd  the  directors  were 
not  made  parties  to  that  revival  as  terre-tenants.  These  facts 
are  modified  by  the  circumstance  that  Royer  died  in  August  or 
September  1856,  which  had  the  effect  to  extend  the  lien  five 
years  longer.  The  sheriff's  sale  to  the  directors  was  in  April 
1860,  which  was  within  the  duration  of  this  latter  lien. 

But  even  if  the  judgment  were  not  a  lien  qua  judgment,  it  was 
a  debt  of  decedent,  and  because  land  is  a  chattel  for  the  payment 
of  debts,  it  may  be  seized  and  sold  by  the  sheriff,  though  the 


Digitized  by  LjOOQIC 


152  SUPREME  COURT  [HarrUburg 

[Directors  of  the  Poor  v,  Royer.] 

judgment  under  which  he  proceeds  is  no  lien.  And  a  widow's 
dower  must  wait  on  the  payment  of  debts,  whether  liens  or  no 
liens.  She  is  dowable  of  only  what  remains  of  the  husband's 
estate  after  payment  of  his  debts ;  not  after  payment  of  liens 
merely,  but  debts.  Debts  of  a  decedent,  as  such,  are  liens, 
though  so  far  as  dower  is  concerned  this  is  immaterial,  for  she 
is  no  more  eflfectually  postponed  to  liens  than  she  is  to  debts. 
Nor  did  the  sheriff's  sale  pay  the  Gibbony  judgment,  a  large 
balance  of  which  remains  unsatisfied.  How  then  can  the  plain- 
tiff claim  dower  out  of  the  land  in  question  against  that  sale  ? 
Her  husband  a  mere  mortgagor,  a  decedent,  a  judgment  obtained 
against  him  in  his  lifetime  and  a  lien  on  whatever  interest  he  , 
had  in  the  land  when  he  died,  and  a  sheriff's  sale  on  that  judgment 
within  five  years  after  his  death,  without  the  payment  of  the 
fiftieth  part  of  the  judgment,  and  yet  her  dower  in  the  land  sur- 
vive? Such  a  proposition  is  so  very  extraordinary,  that  it  ought 
to  have  a  most  satisfactory  solution. 

What  is  it  ?  The  directors  were  the  purchasers  at  the  sheriff's 
sale,  and  it  was  to  them  also  that  McCahan  conveyed  in  1853. 
Royer's  defeasance  being  unrecorded,  the  mortgage  is  to  be 
treated  as  an  unrecorded  mortgage.  Then  it  is  argued  that  the 
directors  were  purchasers  from  McCahan  without  notice,  and 
thus  acquired  the  entire  interest  of  Royer,  leaving  nothing  in 
him  to  be  passed  by  the  sheriff's  sale. 

Now,  let  it  be  granted  that  they  might  claim  as  purchasers 
without  notice,  yet  the  fact  is,  they  do  not  so  claim.  A  bond 
fide  purchaser  is  not  affected  by  an  unrecorded  mortgage  of  which 
he  has  not  actual  notice,  or  notice  of  circumstances  suflScient 
to  put  him  on  inquiry  and  to  lead  him  to  the  truth.  That  is  a 
clear  legal  principle,  but  it  exists  only  for  the  protection  and 
benefit  of  purchasers.  When  a  purchaser  does  not  invoke  it, 
will  not  assert  and  claim  it,  may  it  be  forced  upon  him  by  an 
adversary  ?  It  would  be  a  novelty  in  law  to  compel  a  purchaser 
to  set  up  an  artificial  rule  of  law  that  was  made  solely  for  his 
own  use,  when  the  effect  of  doing  so  would  be  to  sacrifice  his 
rights.  This  would  be  to  convert  the  shield  which  the  law  has 
furnished  him,  into  a  spear  for  his  own  destruction.  If  the- 
directors  are  free  to  assei-t  the  truth,  then  the  truth  is,  as  we 
have  seen,  that  Royer  was  a  mortgagor  and  had  an  interest  re- 
maining in  him  to  be  passed  by  the  sheriff's  sale.  If  they  are 
not  free  to  allege  the  truth,  if  they  have  estopped  themselves,  it 
must  be  because  they  are  compelled,  nolens  volens,  to  regard 
themselves  as  purchasers  without  notice.  We  know  the  mortgage 
wa^  unrecorded,  but  they  may  have  had  notice  of  it  by  the  pos- 
session, or  other  means  than  the  registry.  If  they  claimed  to 
be  such  purchasers,  we  would  put  him  who  disputed  it  to  the  proof 
of  the  notice ;  but  seeing  that  they  do  not  claim  it,  and  that  they 
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claim  an  additional  title  which  is  utterly  inconsistent  with  the 
imputation  of  their  adversary,  we  will  not  allow  the  imputation 
to  be  made.  Especially  is  it  not  to  be  allowed  when  the  sole 
purpose  of  treating  them  as  purchasers  without  notice  is  to  im- 
pair their  title,  and  take  away  part  of  the  land  they  have  bought 
twice  and  paid  for  honestly. 

If  it  be  said  that  McCahan  conveyed  a  full  title  to  the  direct- 
ors because  he  had  the  power  to  sell  and  they  were  ignorant  of 
the  restriction  on  the  power,  it  comes  to  the  same  thing,  that 
they  were  purchasers  without  notice  of  Royer*B  rights,  and  the 
foregoing  observations  are  as  complete  a  reply  to  that  view  as  ifi 
the  case  be  treated  as  a  purchase  without  notice  of  an  unrecorded 
mortgage. 

This  attempt  to  avert  the  consequences  of  the  sheriff's  sale  is 
specious,  but  unavailing.  It  is  indeed  a  gross  misapplication  of 
a  well-defined  principle  of  law,  a  principle  designed  for  the  pro- 
tection of  innocent  purchasers,  and  which  does  not  admit  of  an 
application  against  their  consent  and  to  their  prejudice.  Whe- 
ther any  lien  existed  on  Royer's  interest  or  not,  the  interest 
existed  and  was  well  sold  for  his  debts.  It  concluded  the  widow 
just  as  effectually  as  if  the  directors  had  taken  an  assignment 
of  the  mortgage,  or  had  treated  their  purchase  as  an  assignment, 
and  made  a  sale  upon  that. 

Having  thus  taken  away  the  ground  on  which  the  first  assump- 
tion rests,  I  proceed  now  to  consider  the  second  position,  to  wit : 
that  a  widow's  dower  is  extinguished  by  a  sheriff's  sale  of  land 
only  when  her  husband  died  seised  of  an  interest  therein.  I 
think  it  will  be  found  that  this  proposition  is  not  law. 

Dower  is  barred  by  a  sale  under  a  levari  facias  on  a  mortgage 
executed  by  the  husband  alone :  Scott  v.  Crossdale,  2  Dall.  127 ; 
Killinger  v.  Smith,  6  S.  &  B.  534.  So  a  sale  under  a  testa* 
mentary  power  for  payment  of  debts  bars  dower :  Hanman  v. 
Spear,  1  Yeates  558 ;  Mitchell  r.  Mitchell,  8  Barr  126 ;  or  a  sale 
by  order  of  the  Orphans'  Court,  but  not  a  sale  under  a  voluntary 
assignment  for  the  benefit  of  creditors :  Helfrich  v,  Obermeyer, 
8  Harris  115. 

Now  the  reason  why  in  the  above  cases  a  widow's  dower  is 
extinguished  without  act  of  her  own,  and  without  judicial  pro- 
cess against  her,  is  that  the  right  of  dower  is  a. mere  incident  of 
the  marital  relation,  and  does  not  attach  to  the  husband's  estate 
for  the  purposes  of  enjoyment,  until  all  his  debts  are  paid.  In 
the  language  of  Judge  Bogers,  in  Mitchell  v,  Mitchell,  8  Barr 
127,  *'  it  is  in  all  respects  subordinate  to  the  rights  of  creditors. 
She  is  only  entitled  to  the  surplus  after  satisfying  their  claims." 
Lands  are  assets  for  payment  of  debts.  This  land  now  in  ques- 
tion was  conveyed  to  McCahan,  and  by  him  to  the  directors, 
expressly  for  the  purpose  of  paying  Beyer's  debts.     The  sheriff 
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sold  it  to  the  directors  for  the  same  purposes.  And  yet  the 
debts  were  not  all  paid.  More  than  $2000  of  the  Gibbony  judg- 
ment remains  unsatisfied.  When  a  debtor's  lands  are  converted 
into  money  for  payment  of  his  debts,  the  whole  estate,  the 
widow's  dower  as  well  as  the  husband's  interest,  is  sold  and  con- 
verted, and  that  by  judicial  proceedings  against  the  husband 
alone,  or,  if  he  be  dead,  then  against  his  personal  representative, 
without  summons  or  notice  to  her.  This  is  the  general  rule. 
The  Act  of  1834  introduced  an  exception  in  her  favour,  whea 
the  debt  of  the  husband  had  not  been  established  by  a  judgment 
against  him  in  his  lifetime ;  but  where,  as  in  this  case,  judgment 
is  obtained  against  the  husband  in  his  lifetime,  it  may  be  used 
as  an  instrument  for  the  conversion  of  real  estate  wherein  she 
has  a  common  law  right  of  dower,  without  notice  to  or  process 
against  her.  The  creditor  may  ignore  her  rights,  and  even  her 
existence,  and  his  proceedings  upon  such  a  judgment,  though 
directed  exclusively  against  the  husband,  will  have  the  effect  to 
divest  her  dower.  Of  course  I  have  been  speaking  of  dower  at 
common  law,  and  not  as  it  exists  under  our  statutes.  Such  is 
our  law.  Now,  in  view  of  these  unquestionable  principles,  how, 
it  may  be  asked,  were  Gibbony's  executors  to  avail  themselves 
of  the  value  of  Mrs.  Royer's  estate  in  this  land  ?  Their  judg- 
ment having  been  obtained  in  the  lifetime  of  the  husband,  she 
had  no  right  to  question  that.  Whether  it  was  a  continuous  lien 
or  not,  it  was  a  debt  which  her  estate  in  dower  was  liable  for. 
Yet  the  executors  could  not  sue  her  for  the  debt,  nor  make  her  a 
party,  in  her  character  of  widow,  to  the  judgment,  nor  obtain 
any  execution  process  against  her.  How,  then,  I  repeat,  were 
they  to  devote  her  estate  in  the  land  to  the  satisfaction  of  their 
debt  ?  To  meet  this  question  squarely,  we  look  at  the  case 
now,  not  as  it  is  upon  the  recora,  but,  as  her  counsel  insist  on 
looking  at  it,  as  a  case  of  an  absolute  and  total  divestiture  by 
the  husband  of  all  his  interest  in  the  land,  so  that  when  he  died 
he  could  be  said  to  have  no  estate,  title,  or  interest  whatever  in 
it.  Be  it  so.  Grant,  for  the  sake  of  the  argument,  that  though 
seised  during  coverture,  he  died  disseised,  and  that  his  wife's 
dower  survived.  Then,  say  counsel,  because  the  husband's  inter- 
est was  all  gone,  her  interest  was  not  leviable  for  his  debt.  That 
is  the  argument,  the  whole  of  it. 

We  do  not  admit  the  conclusion.  The  premises  assumed  are 
untrue ;  the  husband  had  not  disseised  himself,  as  I  have  shown 
in  the  former  part  of  my  opinion ;  but  if  admitting,  as  I  agreed 
for  the  sake  of  the  argument  to  admit,  that  he  had  done  so,  then 
I  say  that  the  law  of  Pennsylvania  is,  that  Mrs.  Royer  held  her 
estate  subject  to  her  husband's  debts,  and  that  the  way  to  levy 
them  on  her  estate,  was  not  by  process  against  her,  but  by  pro- 
cess against  his  personal  representative.    She  happens  to  be  that 
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pefsonal  representative,  but  I  make  no  account  of  that.  She 
■was  proceeded  against  as  administratrix  merely,  and  if  she  have 
rights  as  widow,  they  are  not  compromised  by  the  oflScial  position 
she  has  assumed.  I  want  to  put  the  point  clear  of  all  such  acci- 
dents. She  stands  in  the  present  controversy  just  as  woll  as  if 
somebody  else  had  administered  her  husband's  estate.  She  has 
a  right  to  say  that,  as  widow,  she  was  no  party  to  the  judgment 
or  ihe  sheriff's  sale.  Still,  I  hold  that  that  sale  bars  her;  that 
all  her  rights  were  derived  from  the  marital  relation ;  that  they 
were  subordinate  to  the  rights  of  the  husband's  creditors,  and 
that  the  legal  mode  for  them  to  assert  their  rights  against  her 
estate,  and  make  it  indeed  subordinate^  was  by  process  against 
the  personal  representative  of  the  husband.  This  is  our  answer 
to  the  argument.  We  conceive  it  is  conclusive,  even  if  the  case 
be  treated  as  one  in  which  the  husband's  interest  was  all  divested ; 
and  thus  we  dispose  of  the  second  ground  assumed  in  support  of 
the  plaintiff's  action. 

We  esteem  it  fortunate  that  a  strict  application  of  legal  prin- 
ciples works  out  the  substantial  justice  of  the  case.  There 
-would  be  no  justice  in  compelling  the  directors  to  pay  for  the 
land  or  any  part  of  it  again.  Having  bought  all  the  estate  of 
both  Royer  and  wife,  and  paid  for  it,  they  should  be  permitted 
to  enjoy  it  without  molestation  from  her. 

The  judgment  is  reversed. 

Strong,  J.,  dissented. 


Demmy^s  Appeal. 

Jjien  of  Dehfs  of  Decedent. — Limitation  o/,  not  affected  by  Payments  made 
by  Administrator. — Sale  by  order  of  Orphans*  Court  not  complete 
until    Confirmation, 

1.  The  limitation  of  the  lien  of  the  debts  of  a  decedent  is  complete  five 
Tears  after  his  death,  unless  an  action  has  been  commenced  or  a  copy  of  the 
demand  be  filed  in  the  specified  cases :  the  statutory  period  begins  to  run  from 
the  time  of  death,  and  not  from  the  grant  of  letters  of  administration. 

2.  Though  the  administrator  advance  his  own  funds  in  payment  of  debts 
due  by  the  decedent  within  five  years  from  his  death,  it  will  not  prolong 
beyond  that  time  the  existence  of  the  lien.  It  only  entitles  him  in  equity  to 
a  cession  of  the  rights  of  the  creditors  paid. 

3.  An  administrator  on  settlement  of  his  account  was  the  creditor  of  the 
estate  for  a  considerable  sum,  made  up  of  debts  paid,  judgments  obtained 
against  him  as  administrator,  and  his  services  and  expenses  incident  to  settle- 
ment of  the  estate:  after  five  years  from  the  death  of  the  intestate,  an  order 
to  sell  the  real  estate  was  granted  to  pay  the  debt  due  the  ndminit*trator. 
Held,  that  only  those  sums  credited  to  the  administrator  in  his  nciutunt  <iu 
which  judgment  had  boeu  obtained  within  five  years  from  tlie  grunting  of  the 
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order  of  sale,  together  with  the  pervices  and  expenses  incident  to  the  settle- 
ment, were  liens  on  the  real  estate,  but  that  as  those  claims  were  valid  liens, 
the  Orphans'  Court  had  jurisdictitm  to  make  the  order. 

4.  Orphans'  Court  sales  depend  upon  the  approval  and  confirmation  of  the 
court  for  their  validity.  Whether  a  purchaser  thereat,  is  not  liable  for  any 
loss,  such  as  the  destruction  of  buildinn:s  by  tire,  that  may  occur  between  the 
time  of  the  sale  and  its  confirmatiun  by  the  court,  qucere. 

Appeal  from  the  Orphans'  Court  of  Dauphin  county. 

This  was  an  appeal  by  Edward  Demmy  from  the  decree  of  the 
Orphans'  Court  relative  to  the  sale  of  the  real  estate  of  Leonard 
Demmy,  deceased. 

The  case  was  this: — Leonard  Demmy  died  intestate  on  the 
10th  day  of  August,  A.  D,  1854.  Letters  of  administration  upon 
his  estate  issued  on  the  81st  day  of  August  1854,  to  Barbara 
Demmy,  his  widow,  and  Edward  Demmy,  the  appellant.  On 
the  12th  day  of  October  1857,  Edward  Demmy  filed  in  the  reg- 
ister's oflSce  of  Dauphin  county,  a  final  settlement  of  his  admin- 
istration of  the  said  estate  before  the  register,  which  was 
confirmed  by  the  Orphans*  Court  of  said  county,  on  the  5th 
day  of  December  then  next  following,  and  a  balance  of  $2399.96 
was  thereupon  then  and  there  decreed  by  the  court  as  due 
and  owing  by  the  estate  of  the  decedent  to  the  said  Edward 
Demmy. 

On  the  22d  day  of  August  1859,  a  petition  was  presented  to 
the  Orphans'  Court,  by  Edward  Demmy,  for  an  order  to  sell 
certain  real  estate  of  deceased,  situate  in  Dauphin  county*  for 
the  payment  of  the  said  balance,  amounting  then  with  interest 
to  the  sum  of  $2667.96. 

On  the  same  day,  an  order  to  sell  certain  real  estate  therein 
mentioned,  consisting  of  a  tract  of  land  with  a  grist-mill  thereon 
erected,  and  the  appurtenances,  was  decreed  by  the  court,  and 
Francis  Holler  appointed  trustee  to  make  said  sale  upon  his 
giving  security  in  the  sum  of  $14,000 ;  and  directing  that  the 
sale  should  be  made  on  the  premises,  on  Saturday,  the  24th 
day  of  September,  A.  D.  1859,  upon  certain  conditions  mentioned 
in  the  order,  which  was  made  returnable  on  Tuesday,  the  6th 
day  of  December  1859.  On  the  24th  day  of  September,  A.  D. 
1859,  the  trustee  sold  the  grist-mill  and  premises  to  Edward 
Demmy,  for  the  sum  of  $8050,  upon  the  terms  and  conditions  in 
the  order  mentioned,  who,  on  the  same  day,  paid  to  the  trustee 
$500,  as  directed  by  the  order. 

On  the  31st  day  of  October  1859,  on  motion  of  Mr.  Casey, 
attorney  for  the  widow  and  heirs,  the  Orphans'  Court,  by  endorse- 
ment on  the  back  of  the  petition  for  order  of  sale,  granted  '*  a 
rule  to  show  cause  why  the  within  order,  sale,  and  all  things 
predicated  thereon  should  not  be  set  aside,"  and  making  the  rule 
returnable  "  on  the  6th  of  December  next,  with  notice  to  the 
administrator,  trustee,  and  purchaser." 
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On  the  return  day  of  the  rule,  the  court  made  the  following 
order  thereon :  "  December  6th  1859,  the  within  report  (of  sale) 
presented  and  held  under  advisement."  On  the  19th  of  Decem- 
ber 1859,  the  following  exceptions  were  filed  by  Messrs.  Casey 
&  Brown : — 

1.  That  the  application  for  the  sale  of  the  real  estate  of 
Leonard  Demmy,  deceased,  was  made  by  Edward  Demmy,  the 
administrator  of  said  intestate,  for  the  payment  of  a  debt  due  to 
himself,  more  than  five  years  after  the  death  of  said  intestate, 
the  said  debt  not  having  been  perpetuated  as  a  lien,  in  any  of 
the  modes  prescribed  by  the  Act  of  Assembly. 

2.  That  Leonard  Demmy  died  on  the  10th  of  August  1854, 
and  the  application  for  the  order  of  sale  was  made  on  the  22d 
day  of  August  1859,  more  than  five  years  after  the  death  of  said 
Leonard  Demmy. 

3.  That  the  real  estate  was  sold  by  the  trustee  for  a  less  sum 
than  other  persons  were  willing  to  pay  for  the  same,  and  by  col- 
lusion and  arrangement  with  the  purchaser,  who  is  the  adminis- 
trator of  the  intestate,  the  husband  of  the  widow,  and  is  in  pos- 
session of  the  real  estate  purchased. 

On  the  27th  December  1859,  the  following  agreement  in  writing 
was  filed  of  record  in  the  case : — 

"  It  is  agreed  that  all  the  debts  for  which  credit  is  taken  in 
the  administration  account,  were  paid  by  the  administrator  within 
two  years  and  two  months  from  the  decease  of  the  intestate,  and 
were  all  subsisting  liens  against  the  estate  of  the  intestate  when 
paid,  and  that  five  years  from  the  death  of  the  intestate  had  not 
elapsed  from  the  time  of  the  payment  of  the  said  debts,  when 
the  petition  for  the  order  of  sale  was  presented  for  the  repay- 
ment of  the  said  debts,  and  the  balance  decreed  on  the  adminis- 
tration account  of  Edward  Demmy,  That  several  of  the  said 
sums  were  paid  on  judgments  recovered  in 4856,  in  suits  brought 
against  the  intestate  in  his  lifetime ;  and  that  items  Nos.  one, 
two,  three,  four,  five,  seven,  eight,  nine,  ten,  eleven,  thirteen, 
fourteen,  fifteen,  sixteen,  eighteen,  twenty-four,  twenty-seven, 
thirty-six,  thirty-seven,  thirty-eight,  forty,  forty-nine,  fifty,  sixty, 
sixty-three,  sixty-four,  sixty-five,  sixty-seven,  one  hundred  and 
seventeen,  one  hundred  and  twenty,  one  hundred  and  twenty-five, 
one  hundred  and  tWenty-seven,  one  hundred  and  thirty-one,  one 
hundred  and  thirty-two,  one  hundred  and  thirty-three,  and  from 
No.  one  hundred  and  thirty-four  to  the  last  item  of  the  account, 
except  Nos.  one  hundred  and  nineteen,  one  hundred  and  fifty- 
three,  one  hundred  and  seventy-three,  one  hundred  and  seventy- 
five,  one  hundred  and  seventy-six,  one  hundred  and  seventy-seven, 
one  hundred  and  seventy-eight,  one  hundred  and  seventy-nine, 
one  hundred  and  eighty,  one  hundred  and  eighty-two,  one  hun- 
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dred  and  eighty-three,  one  hundred  and  eighty-four,  one  hundred 
and  eighty-five,  one  hundred  and  eighty-six,  one  hundred  and 
eighty-seven,  one  hundred  and  eighty-nine,  one  hundred  and 
ninety,  were  payments  made  on  account  of  the  expenses  attend- 
ing the  administration  of  the  estate,  and  that  the  receipts  stated 
in  the  accounts  are  correctly  dated  as  of  the  time  when  the 
several  stms  therein  stated  were  paid,  which  account  and  receipts 
therein  referred  to  are  agreed  to  be  received  in  evidence  as  con- 
taining the  truth.  Item  No.  one  hundred  and  fifty- two  being 
judgment  of  Christian  Roop,  in  No.  twenty-five,  January  Term 
1854.  Also  No.  one  hundred  and  sixty-six  and  one  hundred  and 
sixty-seven  being  judgment  of  Stewart  Wilson  v.  Leonard  Demmy, 
No.  one  hundred  and  twenty-two,  November  Term  1853.  It  is 
agreed  that  Leonard  Demmy  died  on  the  10th  of  August  1854, 
the  letters  of  administration  issued  to  Barbara  Demmy,  his 
widow,  and  Edward  Demmy,  on  the  31st  of  August  1854,  and 
that  said  letters  and  account  settled  by  Edward  Demmy,  on  the 
said  estate,  with  the  receipts  therein  contained,  and  decree  of 
the  Orphans'  Court  thereon,  dated  5th  December  1857,  be  con- 
sidered as  part  of  the  said  petition  and  the  facts  of  this  case. 
(Signed)  "John  A.  Fisher, 

''  For  Edward  Demmy. 
"  Casey  &  Brown, 
"  For  widow  and  heirs  of  deceased. 
"December  25th  1856." 

On  the  2d  day  of  February  1860,  after  argument  had  on  De- 
cember 1859,  the  said  court  (Pearson,  P.  J.)  filed  the  following 
opinion.  After  stating  the  main  facts  of  the  case,  the  learned 
judge  proceeded : — 

"  It  appears  that  a  large  portion  of  the  balance  claimed  by 
the  administrator  is  on  account  of  debts  contracted  by  the  dece- 
dent in  his  lifetime,  and  paid  according  to  the  date  of  the  receipts 
in  the  administration  account.  By  the  plain  terms  of  the  24th 
section  of  the  Act  of  February  24tli  1834,  these  debts  ceased  to 
be  a  lien  on  the  real  estate  of  the  decedent  at  the  expiration  of 
five  years  from  his  death,  unless  secured  by  judgment  or  mort- 
gage, or  the  claim,  had  been  filed  in  the  prothonotary's  oflSce 
under  certain  circumstances,  which  it  is  not  pretended  was  the 
case  here.  The  payment  of  the  debts  by  the  administrator  could 
not  prolong  the  lien  an  hour,  as  is  clearly  settled  by  numerous 
cases;  see  5  W.  &  S.  397,  5  Casey  239,  5  Harris  126,  Driesbach's 
Appeal;  and  it  matters  not  whether  many  years  had  expired 
beyond  the  time  fixed  by  law,  as  in  several  of  the  reported  cases, 
or  only  twelve  days,  as  in  the  present,  the  lien  of  the  debt  is  irre- 
trievably lost.  It  has  been  urged  that,  until  letters  of  administra- 
tion were  issued,  the  time  would  not  begin  to  run ;  and  if  such  is  the 
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law,  five  years  had  not  expired  when  this  petition  was  presented. 
We  are  unable  to  see  any  analogy  between  this  provision  and 
the  Statute  of  Limitations  for  the  commencement  of  actions.  If 
a  debt  is  due  before  the  debtor  dies,  the  Statute  of  Limitations 
has  begun  to  run,  and  the  death  and  want  of  administration  will 
not  stop  it.  It  runs  over  all  obstacles — infamy,  coverture,  death, 
and  all  others.  If  the  claim  falls  due  after  the  debtor's  death, 
th^re  is  a  suspension  of  the  statute  until  a  party  is  raised  up 
against  whom  suit  can  be  brought.  It  is  otherwise  as  to  liens 
under  the  Act  of  1834.  If  the  creditor  wishes  to  save  his  debt, 
by  reaching  real  estate,  he  must  raise  up  an  administrator,  and 
commence  his  action  within  the  five  years,  and  duly  prosecute  it 
to  judgment ;  and  should  he  commence  suit  but  one  day  before 
the  five  years  have  expired,  the  lien  is  good  against  the  land, 
provided  it  be  duly  prosecuted.  Neither  the  time  of  taking  out 
letters  of  administration,  nor  that  of  paying  the  debts,  nor  the 
settlement  of  the  administration  account,  can  avail  this  adminis- 
trator. His  lien  on  the  real  estate  as  to  a  large  portion  of  his 
debt  is  gone.  Had  the  debts  paid  by  JEdward  Demmy  been  in 
the  favour  of  judgments  or  mortgages,  in  the  lifetime  of  his 
intestate,  we  have  no  doubt  that  he  would  have  been  subrogated 
to  the  rights  of  the  creditor,  and  his  lien  would  have  remained 
probably  so  long  as  that  of  the  debt  which  he  paid,  certainly  for 
six  years  after  payment,  as  he  might  not  be  permitted  to  claim 
by  subrogation  after  his  right  to  support  an  action  had  ceased. 
That  an  executor  or  administrator  will  be  substituted  to  the 
rights  of  the  creditor,  whose  debt  he  paid,  is  clearly  settled  in 
this  state,  5  Barr  105 ;  and  in  England,  7  E.  C.  L.  R.  67.  The 
decease  of  the  debtor  is  the  period  fixed  by  law  from  which  the 
time  of  lien  must  be  computed,  not  the  granting  of  administra- 
tion, the  payment  of  the  debts,  or  the  settlement  of  the  accounts. 
**  In  regard  to  three  of  these  debts  embraced  within  the  admin- 
istration account,  and  amounting  in  the  aggregate  to  $346.73, 
the  law  is  otherwise.  Suits  were  brought  by  Christian  Rupp, 
and  also  by  Stewart  Wilson,  against  Leonard  Demmy  in  his  life- 
time. After  his  death,  the  administrators  were  substituted,  and 
the  claims  were  duly  prosecuted  to  judgment  some  time  in  the 
latter  part  of  1855  and  the  early  part  of  1856,  and  paid  by  the 
administrator.  These  were  valid  liens  when  the  petition  was  pre- 
sented, as  the  actions  had  been  commenced  within  the  time  fixed 
by  law,  and  were  duly  prosecuted.  As  to  these  three  debts,  the 
administrator  stands  in  the  room  of  the  creditor,  and  can  properly 
collect  them  from  the  real  estate.  There  is  another  class  of 
claims,  which  we  think  can  be  lawfully  collected  by  the  adminis- 
trator— the  expense  of  settling  the  estate.  It  appears  from  the 
written  agreement  of  the  counsel  in  this  case  that  the  sum  of 
$419.73  was  paid  by  the  administrator  on  account  of  various  ser- 
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vices  performed  for  the  benefit  of  the  decedent's  estate  after  his 
death,  and  that  those  claims  were  all  duly  paid  by  the  adminis- 
trator, and  brought  into  his  account,  which,  by  the  confirmation, 
is  conceded  to  be  correct.  Although  valid  charges,  against  the 
estate  of  the  decedent,  they  are  not  debts  due  by  him,  and  do 
not,  in  our  opinion,  come  within  the  provisions  of  the  24th  sec- 
tion of  the  Act  of  February  24th  1834,  which  we  construe  to 
apply  to  no  debts  except  those  contracted  by  the  dec9dent  ^nd 
existing  at  the  time  of  his  death.  We  think  that  neither  the 
words  nor  the  policy  of  the  law  will  give  it  a  broader  construc- 
tion. An  executor  or  administrator  may  be  necessarily  delayed 
for  many  years  in  settling  the  final  account ;  he  may  be  delayed 
by  litigation  or  other  causes ;  may  have  the  sanction  of  the  court 
for  that  delay,  and  after  the  five  years  have  expired,  and  the 
expenditure  of  the  personal  assets,  be  involved  in  lai;ge  sums  for 
counsel  fees,  personal  attendance,  and  the  fees  of  oflScers,  &c. 
It  would  appear  both  strange  and  highly  improper  to  throw  the 
whole  loss  on  the  executor  or  administrator,  or  to  say  that  the 
creditors  shall  lose  their  debts,  when  there  is  an  ample  real  estate 
to  pay  them.  Such  debts,  we  have  no  doubt,  remain  a  lien  on 
the  real  estate  for  five  years  after  they  were  contracted,  at  the 
least ;  and  when  discharged  by  the  administrator,  for  five  years 
after  payment.  It  is  very  possible  that  there  is  no  statutory  pro- 
vision for  the  expiration  of  their  lien,  though  I  would  rather  be 
disposed  to  fix  the  limitation  of  five  years  from  the  time  they 
were  contracted,  by  analogy  to  the  statutory  provision  in  relation 
to  those  existing  at  the  time  of  the  decedent's  death.  In  either 
case  they  remain  liens  against  this  land,  and  therefore  the  admin- 
istrator is  entitled  to  recover  out  of  his  whole  claim  the  sum  Jf 
$766.66,  with  interest  thereon,  say  for  four  years,  down  to  the 
1st  day  of  April  next,  when  another  portion  of  an  order  will  go 
into  effect,  making  in  all  the  sum  of  $950.76  at  that  time. 

"  From  the  foregoing  opinion  it  will  be  perceived  that  the  court 
considers  it  had  full  jurisdiction  and  authority  to  order  the  sale 
of  the  real  estate  in  this  case ;  that  there  was  a  portion  of  the 
claim  presented  by  the  administrator  which  was  a  valid  lien  ;  yet, 
as  the  administrator  in  his  petition  presented  a  claim  for  more  than 
the  law  declared  to  be  a  lien  on  the  land,  and  as  the  guardian 
may  have  been  thereby  led  to  the  conviction  that  a  sale  was 
inevitable,  and  consequently  did  not  prepare  to  meet  the  debt 
due  by  his  ward's  property,  we  will  prolong  the  time  for  confirm- 
ing the  sale  until  after  the  1st  day  of  April  next,  and  if  by  that 
day  the  guardian  will  pay  to  the  administrator  the  sum  of 
$950.66,  in  full  for  the  balance  which  can  be  collected  from  the 
real  estate  of  Leonard  Demmy,  deceased,  by  his  administrator, 
and  also  interest  on  the  sura  of  $500,  paid  by  Edward  Demmy 
to  the  trustee  who  sold  the  land,  to  be  computed  from  the  time 
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of  payment  until  the  Ist  day  of  April  1860,  and  also  all  the 
costs  of  the  sale,  including  the  charge  of  the  trustee,  we  will 
refuse  to  confirm  the  sale,  and  will  set  the  same  aside,  and  order 
the  $500  paid  by  Demmy  to  be  refunded  by  the  trustee.  On 
failing  to  pay  as  aforesaid,  the  sale  will  be  confirmed,  and  a  deed 
ordered  to  be  executed  to  the  purchaser,  and  such  decree  made 
by  the  court  for  the  security  of  all  the  parties  in  interest  as  we 
shall  decide  to  be  in  conformity  with  equity  and  the  laws  of  the 
land. 

"There  is  no  evidence  before  us  that  the  sale  was  unfairly 
conducted,  or  the  price  inadequate :  nor  has  it  been  shown  that 
more  money  can  be  obtained  for  the  land  than  was  bidden  by  the 
administrator. 

"  Proceedings  are  suspended  for  the  present,  and  the  case  held 
under  advisement." 

On  the  morning  of  the  3d  day  of  March  1860,  the  mill  on  the 
premises  described  in  the  order  and  return  of  sale  was  entirely 
consumed  by  fire.  It  was  conceded,  for  the  purpose  of  the  pre- 
sent case,  that  it  constituted  one  third  part  of  the  value  of  the 
estate. 

On  the  10th  day  of  April  1860,  the  following  application  was 
presented  to  the  said  court  by  the  counsel  for  widow  and  guar- 
dian of  minors,  which  in  the  handwriting  of  the  president  judge- 
was  endorsed,  "Presented  April  10th  1860,  and  held  under 
advisement ;  ordered  to  be  filed.'* 

"  And  now,  to  wit,  April  10th  1860,  the  attorneys  for  the 
widow  of  Leonard  Demmy  and  the  minors  of  said  Leonard 
Demmy,  respectfully  ask  your  Honours  to  confirm  absolutely  the 
sale  made  by  Francis  Holler,  trustee  to  Edward  Demmy,  and 
order  the  said  trustee  to  make  a  deed  to  the  said  Edward  Dem- 
my, the  purchaser,  and  make  such  decree  for  the  security  of  all 
the  parties  in  interest  as  shall  be  in  conformity  with  equity  and 
the  laws  of  the  land. 

Signed,  "  Joseph  Casey, 

"  W.  T.  Bishop, 
"Attorneys  for  widow  and  guardian  of  minors." 

No  further  proceedings  were  had  in  the  case  until  the  8th  day 
of  September  1860,  when  the  following  paper,  endorsed  in  the 
handwriting  of  the  president  judge,  "Filed  September  8th  1860," 
was  presented  to  the  said  court  by  the  counsel  of  appellant,  to 
the  filing  of  which  the  counsel  of  guardian  of  L.  Demmy's 
minors  objected : — 

"Edward  Demmy  asks  the  court  to  set  aside  the  sale  made  to 
him  of  the  real  estate  of  Leonard  Demmy,  deceased,  on  the  24th 
day  of  September,  A.  D.  1859,  for  the  following  reasons : 

7  Wr.— 11 
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"  1.  Because  the  terms  prescribed  in  the  order  of  sale  are  con- 
trary -to  the  provisions  of  the  Act  of  the  22d  of  March  1859. 

"2.  Because,  on  the  31st  of  October  1859,  on  motion  of  Mr. 
Casey,  a  rule  was  granted  to  show  cause  why  the  order  of  sale 
(granted  on  the  22d  of  August  1859),  and  all  things  predicated 
thereon,  should  not  be  set  aside ;  in  consequence  of  which,  on 
the  6th  day  of  December  1859,  the  return  of  sale  made  in  pur- 
suance of  said  order  was  held  under  advisement  (exceptions  having 
been  filed  to  the  confirmation  on  the  19th  of  December  1859, 
by  Messrs.  Casey  &  Brown  for  guardian  and  former  widow),  an<l 
because,  on  the  2d  of  February  I860,  an  order  of  this  court  was 
made  by  which  said  sale  would  have  been  set  aside  by  the  said 
court,  if  the  guardian  had  paid  certain  moneys  on  or  before  the 
1st  day  of  April  1860 ;  before  which  time  the  mill  standing  on 
said  property,  to  wit,  on  the  night  of  the  2d  and  3d  of  March 
1860,  was,  without  any  default  or  act  of  the  purchaser,  burned 
down  and  entirely  consumed,  whereby  the  property  contained  in 
said  order  and  return  of  sale  is  deteriorated  more  than  50  per 
cent, — which  said  mill  formed  the  sole  inducement  to  the  pur- 
chase. 

(Signed)  "  John  A.  Fisher, 

"  J.  C.  KUNKEL, 

"  Attorneys  for  Edward  Demmy." 

On  the  17th  of  December  1860,  the  following  opinion  and  de- 
cree of  court  was  filed  of  record.  After  recapitulating  the  mate- 
rial facts  of  the  case,  the  learned  judge  proceeded : — 

"  The  question  noiv  submitted  for  our  consideration  is,  who 
must  bear  the  loss  arising  from  the  destruction  of  the  mill  ? 

"  Is  it  our  duty  now  to  confirm  the  sale,  and  decree  that  a 
deed  be  executed  to  the  purchaser,  and  that  he  pay  the  money 
according  to  the  terms  of  his  purchase  ? 

"  A  preliminary  objection  is  now  raised  to  the  sale,  and  it  is 
contended  that  the  same  is  invalid,  because  the  order  did  not 
conform  to  the  provisions  of  tlie  1st  section  of  the  Act  of  March 
22d  1859,  relative  to  Orphans'  Courts.  It  was  not  ordered 
'  that  not  less  than  one-fourth  of  the  purchase-money  should  be 
paid  at  the  time  of  confirming  the  sale.'  Two  answers  present 
themselves  to  this  objection :  1st.  The  order  was  prepared  by 
the  purchaser  himself  in  his  application,  and  therefore  he  ought 
not  to  complain  of  the  irreguhirity ;  and  2d.  It  does  not  appear 
that  one-fourth  of  the  purchase-money  would  not  be  paid  before 
the  confirmation.  At  least  one-half  was  required  to  be  paid  by 
the  1st  of  April  next  following  the  sale,  and  non  constat  that  the 
same  would  be  confirmed  before  that  time.  If  a  decree  of  con- 
firmation would  not  cure  this  irregularity,  and  render  the  title 
valid,  we  should  be  obliged  to  declare  the  sale  void  from  the 
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beginning ;  but  we  have  no  doubt  that  the  defect,  if  any,  would 
be  cured  by  the  decree.  We  consider  the  act  merely  directory^ 
and  if  substantially  followed  the  title  will  be  good.  It  is  better 
to  make  the  order  in  the  words  of  the  statute,  but  when  we  have 
it  in  our  power  to  conform  to  the  directions,  by  delaying  the  de- 
cree, the  objection  is  without  weight.  It  possesses  no  eijuity  in 
the  present  case,  as  the  purchaser  presented  the  terms,  knew  the 
conditions  of  the  sale,  and  agreed  in  writing  to  conform  to  them, 
and  never  urged  any  objection  until  the  mill  was  destroyed.  Il 
is  a  well-settled  principle  that  the  equitable  owner  of  an  estate 
must  bear  the  loss,  and  is  entitled  to  any  benefit  which  may 
accrue  to  the  property  between  the  time  of  the  agreement  for 
purchase  and  the  execution  of  the  conveyance :  1  Sugden  on 
Vend.  337.  Therefore  where  a  house  was  burned  down  between 
the  time  of  the  agreement  and  the  execution  of  the  convey- 
ance, it  was  held  that  the  purchaser  must  bear  the  loss,  although 
there  was  a  delay  in  making  the  deed,  owing  to  a  defect  of  the 
title :  Paine  r.  Miller,  6  Vesey  349.  Such  also  is  the  rule  of  the 
civil  law  and  of  the  law  of  Scotland:  Sugden  889,  and  note. 
Such  appears  to  be  the  settled  law  of  England  in  ordinary  sales, 
but  a  distinction  seems  to  be  taken  in  the  courts  between  those 
and  sales  before  a  master,  under  a  decree  in  chancery,  where  it 
is  held  that  after  a  sale  and  confirmation  nisi^  if  a  loss  occurs  it 
must  fall  on  the  vendor:  Ex  parte  Minor,  11  Vesey  559.  Also 
in  Twigg  r.  Fifield,  13  Vesey  617.  The  reason  of  the  distinc- 
tion is,  that  a  purchase  before  a  master  entails  no  responsibility 
on  the  purchaser  prior  to  confirmation,  and  before  that  act  he  has 
no  interest  in  the  purchase,  but  the  biddings  are  subject  to  be 
opened  at  any  time. 

"In  some  particulars  there  is  an  analogy  between  such  a  pur- 
chase and  one  made  under  an  order  of  the  Orphans'  Court ;  in 
others  they  are  very  dissimilar.  The  sale  in  the  Orphans'  Court 
requires  confirmation,  by  the  express  words  of  the  statute.  On 
the  other  hand  the  purchaser  incurs  responsibility,  as  he  is  held 
hable  for  the  diflference  between  his  bid  and  the  price  at  which 
the  property  may  afterwards  sell,  on  failing  to  comply  with  his 
contract.  He  has  an  interest  in  his  purchase,  of  which  he  can- 
not be  deprived,  provided  the  sale  is  fairly  and  legally  conducted. 
The  sale  is  more  analogous  to  one  made  by  the  sheriff  in  Penn- 
sylvania. Although  the  sheriff's  deed  must  be  acknowledged  in 
open  court,  which  is  in  many  particulars  similar  to  confirmation, 
and  no  perfect  title  passes  without  it.  See  Bellas  v.  McCarty, 
10  Watts  20,  21.  Yet  there  is  such  an  inceptive  title  from  the 
time  the  property  is  struck  down  as  will  pass  to  his  heirs,  or  may 
be  taken  in  execution  :  Id.  Gl.  lie  has,  before  the  execution  or 
acknowledgment  of  his  deed,  an  inceptive  interest  in  the  contract, 
which  may  be  bound  by  the  lien  of  a  judgment :  7  Watts  437. 
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And  although  the  deed  is  not  acknowledged,  the  land  cannot  be 
again  sold  on  a  second  judgment :  3  Wh.  21.  Another  judgment- 
creditor  cannot  treat  the  sale  as  a  nullity,  and  levy  on  it  again : 
7  Harris  277.  And  the  title  when  acquired  relates  back  to  the 
day  of  the  sheriflf's  sale :  Id.  In  ordinary  auctions  the  title  so 
far  passes  on  the  property  being  struck  down  and  terms  of  sale 
signed,  that  a  judgment  obtained  against  the  purchaser  is  a  lien 
on  his  equity,  and  attaches  to  the  after-acquired  deed :  8  W.  & 
S.  186.  So  where  the  contract  was  by  article  and  before  pur- 
chase-money paid  or  deed  made :  Rechter  v.  Selin,  8  S.  &  R.  440. 

**  We  are  not,  however,  left  to  conjecture  and  analogical  reason- 
ing in  regard  to  administrators*  sales.  The  very  point  is  decided 
in  Robb  v.  Mann,  1  Jones  300.  It  is  there  held  that  the  title 
vests  from  the  time  of  the  purchase ;  and  before  confirmation 
the  buyer  has  such  an  interest  as  will  enable  him  to  maintain  an 
action  against  a  person  who  despoils  the  estate.  The  judge,  in 
delivering  the  opinion,  puts  the  very  case  of  a  deterioration  by 
fire,  and  says  the  purchaser  would  be  obliged  to  receive  a  con- 
veyance and  bear  the  loss.  It  has  long  been  settled  that  such 
sales  are  in  every  particular  of  a  judicial  character,  and  the 
buyer  must  take  care  as  to  the  title,  boundaries,  and  every  other 
matter  and  thing  which  must  be  risked  by  a  purchaser  at  sher- 
iff's sale.  It  is  very  true  that  the  sale  must  be  approved  and 
confirmed  by  the  court '  before  a  deed  can  be  executed,  but 
approval  is  as  much  a  matter  of  course  as  the  acknowledgment 
of  a  sheriflf's  deed,  and  if  refused  should  bo  for  the  same  reasons 
and  on  the  same  principles.  The  purchaser  has  an  equally 
vested  interest  in  his  contract.  Acknowledgment  in  the  one 
case,  and  confirmation  and  a  deed  in  the  other,  are  necessary  to 
vest  a  perfect  title ;  but  the  purchaser  has  an  interest  and  estate 
in  the  property  from  the  moment  it  is  struck  down. 

"  There  is  no  doubt  that  for  many  purposes  the  title  remains  in 
the  vendor  or  the  heirs  of  an  estate  until  the  deed  is  made, 
which  cannot  be  done  without  confirmation,  and  the  decree  should 
contain  an  order  for  its  execution.  A  pending  ejectment  is  not 
defeated  by  the  sale,  without  execution  of  the  deed :  3  W.  &  S. 
314.  The  legal  title  remains  in  the  heirs  for  purposes  of  descent, 
'as  well  as  for  security  of  the  purchase-money :  Erb  v,  Erb,  9  W. 
&  S.  147.  The  land  is  not  considered  as  changed  into  money 
for  purposes  of  descent  or  distribution  :  Rigger's  Estate,  8  Harris 
17,  18.  It  is  treated  as  an  inchoate  and  imperfect  estate,  is 
but  an  equity  until  fully  conveyed  by  deed ;  and  such  is  the  case 
whether  the  sale  be  by  a  private  individual  on  his  own  terms,  by 
a  public  auction,  under  an  order  of  the  Orphans'  Court  by  an 
executor  or  administrator,  or  by  the  sheriflf  of  the  county.  Yet, 
in  all  these  cases  the  purchaser  has  a  vested  interest  which  will 
descend  to  his  heirs,  is  the  subject  of  transfer  or  insurance,  can 
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be  mortgaged  or  bound  by  the  lien  of  a  judgment,  and  sold  for 
his  debts ;  but  in  any  and  all  of  the  cases  it  is  held  subject  to 
the  performance  of  the  conditions  on  which  it  was  sold,  and  the 
purchaser  must  comply  with  them  before  he  can  obtain  his  deed. 
In  the  mean  time  he  is  entitled  to  all  the  benefits  accruing  to  the 
property,  and  subjected  to  all  the  losses  it  may  sustain. 

'*  Owing  to  exceptions  filed  by  the  guardian  of  Leonard  Dem- 
my*s  minor  children,  the  confirmation  of  the  sale  of  this  property 
was  postponed,  and  there  was  a  manifest  desire  on  the  part  of 
the  objectors  to  have  it  set  aside,  mainly  on  the  ground  that  the 
debts  for  which  it  was  sold  had  ceased  to  be  a  lien.  Q'he  pur- 
chaser at  that  time  desired  to  have  the  sale  confirmed.  We 
decided  on  full  consideration  that  a  portion  of  the  debt  was  a 
valid  lien,  and  the  sale  unobjectionable.  And  although  time  was 
given  to  the  guardian  to  pay  a  certain  sum  of  money  and  relieve 
the  property,  yet  there  is  nothing  in  the  order  affecting  the 
validity  of  the  sale ;  but  on  the  contrary,  it  stands  as  before,  and 
is  to  be  confirmed  and  a  deed  executed,  unless  the  money  is  paid 
by  a  specified  day,  which  was  not  done ;  for  before  that  time  the 
relative  interest  and  wishes  of  the  parties  had  changed  from  the 
reduction  in  value  of  the  property  by  the  fire.  The  postpone- 
ment of  the  confirmation,  and  consequent  delay  in  executing  the 
deed,  will  not  relieve  the  purchaser  from  his  contract ;  for  so 
long  as  the  question  is  sub  judice^  it  must  be  considered  the  law's 
delay.  Besides,  it  is  questionable  whether  a  confirmation  would 
have  been  valid  until  after  the  1st  of  April,  on  account  of  the 
time  fixed  for  payment.  The  subject  of  delay  is  met  and  decided 
in  Robb  v.  Mann,  1  Jones  300,  already  cited.  We  feel  ourselves 
obliged  by  the  rules  of  law  to  confirm  this  sale,  and  order  and 
decree  that  a  deed  be  executed  to  the  purchaser  on  his  complying 
with  the  conditions  of  his  contract." 

On  the  same  day  the  order  of  sale  was  thus  endorsed  by  the 
clerk  of  the  Orphans'  Court :  "  December  17th  1860,  the  within 
sale  confirmed.     See  opinion  of  court  filed." 

The  case  was  thereupon  removed  into  this  court,  as  above 
stated,  where  the  following  matters  were  assigned  for  error : — 

1.  The  opinion  filed  and  the  decree  made  on  the  2d  day  of 
February,  a.  d.  18G0,  so  far  as  the  same  relates  to  denying  the 
whole  amount  of  the  debt  due  by  the  estate  of  Leonard  Demmy 
to  Edward  Demmy,  as  per  balance  decreed  to  be  due  to  him  on 
his  administration  account  by  the  said  Orphans'  Court,  on  the 
5th  day  of  December  1857 ;  and  in  deciding  that  the  said  admin- 
istrator "is  entitled  to  recover  out  of  his  whole  claim  the  sum 
of  ?766.66,  with  interest  thereon,  say  for  four  years,  down  to 
the  first  day  of  April  next,  when  another  portion  of  an  order  will 
go  into  effect,  making  in  all  the  sum  of  ^^dbQ.l^  at  that  time." 

2.  The  9ame  opinion  and  decree,  so  far  as  it  relates  to  that 
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part  of  the  opinion  which  decides  and  orders  that,  *'  We  will  pro- 
long the  lirae  for  confirming  the  sale  until  after  the  1st  day  of 
April  next,  and  if,  by  that  day,  the  guardian  will  pay  to  the 
administrator  the  sum  of  $950.76,  in  full  for  the  balance,  which 
can  be  collected  from  the  real  estate  of  Leonard  Demmy,  de- 
ceased, by  his  administrator,  and  also  interest  on  the  sum  of 
§500,  paid  by  Edward  Demmy  to  the  trustee  who  sold  the  land, 
to  be  computed  from  the  time  of  payment  until  the  1st  day  of 
April  1860,  and  also  all  the  costs  of  the  sale,  including  the 
charge  of  the  trustee,  we  will  refuse  to  confirm  the  sale,  and  will 
set  the  same  aside,  and  order  the  $500  paid  by  Demmy  to  be 
refunded  by  the  trustee.  On  failing  to  pay  as  aforesaid,  the 
sale  will  be  confirmed,  and  a  deed  ordered  to  be  executed  to  the 
purchaser,  and  such  decree  made  by  the  court  for  the  security 
of  all  the  parties  in  interest  as  we  shall  decide  to  be  in  conformity 
to  equity  and  laws  of  the  land." 

3.  The  opinion  filed  on  the  17th  day  of  December  1860, 
decreeing,  under  all  the  facts  and  circumstances  of  the  case, 
that  "  We  feel  ourselves  obliged  by  the  rules  of  law  to  confirm 
the  sale,  and  order  and  direct  that  a  deed  be  executed  to  the 
purchaser  on  his  complying  with  the  conditions  of  his  contract.*' 

4.  Overruling  the  reasons  filed  in  that  court  against  the 
confirmation  of  the  sale. 

The  case  was  argued  in  this  court  by  John  A,  Fisher  and  John 
C.  Kunkely  for  appellant,  and  by  Jacob  B.  Amwake  and  Hamilton 
Alricks,  for  appellees. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — We  concur  in  opinion  with  the  Orphans' 
Court  that  a  portion  of  the  balance  found  due  to  the  adminis- 
trator on  the  settlement  of  his  administration  account  was  a  lien 
upon  the  real  estate  of  the  decedent  when  the  petition  for  the 
order  of  sale  was  presented,  and  that  consequently  the  court  had 
jurisdiction  to  make  the  order.  We  also  think  that  no  more  of 
the  sum  credited  to  the  administrator  in  his  account  remained  a 
lien,  than  that  for  which  judgment  was  obtained  within  five  years, 
and  the  amount  expended  for  services  in  the  settlement  of  the 
estate.  The  Act  of  February  24th  1834  is  too  plain  to  admit 
of  any  doubt.  The  limitation  of  the  lien  of  the  debts  of  a  dece- 
dent is  complete  when  five  years  have  elapsed  from  his  death, 
unless  an  action  be  commenced  and  prosecuted,  or  a  copy  of  the 
demand  be  filed  in  the  specified  cases.  The  statutory  period 
begins  to  run  from  the  time  of  his  death,  not  from  the  grant  of 
letters  of  administration  on  his  estate.  Nor  can  the  fact  that 
the  administrator  advanced  his  own  funds  and  paid  the  debt 
within  five  years  prolong  the  existence  of  the  lien.     The  only 
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effect  of  his  payment  was  to  entitle  him  in  equity  to  a  cession 
of  the  rights  of  the  creditors  paid.  It  could  not  enlarge  those 
rights,  and  give  him  privileges  which  did  not  belong  to  fhose  to 
whose  position  he  succeeded.  But  there  was  still  enough  of 
indebtedness,  which  was  a  lien  on  the  lands  left  by  the  decedent, 
to  justify  the  order  to  sell. 

And  we  agree  with  the  Orphans'  Court  that  it  was  not  for  the 
purchaser  at  the  sale,  who  was  the  administrator  (though  not  the 
trustee  who  made  it),  and  who  petitioned  for  the  order,  to  object 
that  the  order  which  he  prepared  and  for  which  he  asked,  was 
not  in  strict  conformity  with  the  directions  of  the  Act  of  March 
22d  1859.  Especially  so  when,  as  in  this  case,  the  want  of  con- 
formity to  the  directions  of  the  act  may  be  wholly  remedied  at 
the  time  of  confirmation. 

It  is  not,  however,  so  clear  to  us  that  the  purchaser  ought  to 
be  compelled  to  take  the  property  for  which  he  bid,  in  view  of 
the  circumstances  of  the  case.  The  order  to  sell  was  granted  on 
the  22d  of  August  1859,  and  was  made  returnable  on  the  6th 
of  December  in  the  same  year.  The  sale  was  appointed  for  the 
24th  of  September,  when  appellant  became  the  highest  bidder, 
and  the  property  was  returned  as  having  been  sold  to  him. 
Before  the  return  the  widow  and  heirs  of  the  decedent  obtained 
a  rule  to  show  cause  why  the  order  and  all  proceecjings  under  it 
should  not  be  set  aside,  and,  on  the  19th  December  1859,  they 
filed  exceptions  to  the  confirmation  of  the  sale.  On  the  3d  of 
February  1800,  the  court  ordered  the  proceedings  to  be  suspended, 
and  held  the  case  under  advisement.  On  the  8d  of  March  1860, 
before  the  purchaser  would  have  been  entitled  to  the  possession, 
and  a  deed,  under  the  order  of  the*  court  and  the  conditions  of 
sale,  the  mill  on  the  premises  was  destroyed  by  fire,  and  thereby 
the  property  was  largely  depreciated  in  value.  The  widow  and 
heirs  then  withdrew  their  objections  to  the  confirmation  of  the 
sale,  and  asked  the  court  to  confirm  it  and  direct  the  trustee  to 
make  a  deed  to  the  purchaser,  and  on  the  18th  of  December 
1860  (the  court  being  of  opinion  that  the  loss  occasioned  by  the 
fire  must  be  borne  by  the  purchaser),  a  decree  of  confirmation 
was  entered. 

It  is,  perhaps,  not  indispensable  that  we  should  determine 
whether  the  purchaser  at  such  a  sale  becomes,  before  its  confirma- 
tion, so  fully  the  owner  of  the  property  purchased  that  he  must 
bear  any  loss  occasioned  by  fire  or  other  accidents.  In  ordinary 
sales  by  articles  of  agreement  the  purchaser  is  entitled  to  accre- 
tions, and  must  sustain  any  loss  caused  by  accidental  injuries  to 
the  property  between  the  time  of  the  agreement  for  the  purchase 
and  the  execution  of  the  deed.  This  appears  to  be  well  settled. 
Equity  regards  that  as  done  which  has  been  agreed  to  be  done,  and 
which  the  parties  to  the  agreement  have  in  their  power  to  do  : 
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Richter  v.  Selin,  8  S.  &  R.  440.  Such  a  sale,  therefore,  works- 
a  conversion,  and  if  the  vendor  by  articles  die  before  conveyance, 
the  purchase-money  is  substituted  for  the  land,  and  passes  to  the 
personal  representatives  of  the  vendor,  and  not  to  his  heirs.  On 
the  other  hand,  if  the  vendee  die  before  conveyance,  his  personal 
representatives  take  nothing.  The  land  descends  to  his  heirs. 
For  authorities  collected  upon  this  subject,  references  may  be 
made  to  2  Story's  Eq.  Jur.,  p.  98,  and  notes.  But  the  reasons 
which  apply  to  private  executory  contracts  of  sale,  and  which 
have  led  to  the  establishment  of  the  principle  that  a  vendee  by 
article^  is,  in  equity,  the  owner  of  the  land  which  was  the  sub- 
ject of  the  contract,  and,  as  such,  must  run  the  hazard  of  any 
deterioration  in  its  value,  that  may  take  place  before  the  convey- 
ance of  the  perfect  title,  do  not  apply  with  equal  force  to  Or- 
phans' Court  sales  for  the  payment  of  the  debts  of  a  decedent. 
Such  sales  are  not  absolute  and  unconditional.  They  depend  for 
their  validity  upon  the  approval  and  confirmation  of  the  court. 
They  are  liable  to  be  vacated  by  a  power  superior  to  the  pur- 
chaser and  against  his  will.  The  sale,  even  after  confirmation, 
does  not  divest  the  title  of  the  heirs  of  the  decedent,  for  it 
remains  in  the  power  of  the  court  until  a  deed  has  been  executed 
and  delivered.  Until  then,  their  right  to  maintain  ejectment, 
even  against  the  purchaser,  has  not  gone :  Leshey  v,  Gardner,  3 
W.  &  S.  314.  Until  then,  no  conversion  takes  place,  and  if  the 
heir  of  the  decedent  die,  even  subsequently  to  the  confirmation 
of  the  report  of  sale,  but  before  the  deed,  his  interest  descends 
as  land,  and  not  as  money :  Erb  v.  Erb,  9  W.  &  S.  147 ;  Big- 
gert's  Appeal,  8  Harris  17.  These  cases  recognise  a  clear  dis- 
tinction between  sales  made  under  order  of  an  Orphans'  Court 
and  private  sales.  The  latter  are  exclusively  acta  of  the  par- 
ties, and  are  beyond  the  control  of  any  other  power.  The  former 
are  not  the  acts  of  the  decedent  or  his  heirs  or  devisees.  They 
are  the  acts  of  the  court,  and  they  require  no  consent  of  the 
owners.  In  substantial  fact,  the  purchaser  buys  from  the  court 
through  its  agent.  The  court  reserves  the  power  to  decline  his 
bid,  and  to  disannul  the  act  of  its  agent,  until  the  sale  has  been 
fully  consummated.  It  is  difiicult  to  distinguish  between  such 
sales  and  those  which  are  made  by  a  master  in  chancery.  In 
Ex  parte  Minor,  11  Vesey  559,  Lord  Eldon  held  that  a  purchase 
before  a  master  is  not  complete  before  confirmation  of  his  report, 
and  therefore  a  loss  by  fire  after  a  report  of  sale,  but  before  con- 
firmation, was  held  not  to  fall  upon  the  purchaser.  The  same 
rule  was  adopted  in  Twigg  v.  Fifield,  13  Vesey  517,  and  was 
recognised  in  1  Sugden  V.  &  P.  58,  and  in  3  1).  &  W.  74.  It 
appears  to  be  the  undoubted  doctrine  of  courts  of  equity:  2 
Daniel's  Ch.  Prac.  1455. 

It  is  said  that  wliile  there  is  an  analogy  between  a  purchase 
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made  under  an  order  of  the  Orphans*  Court  to  sell  for  the  pay- 
ment of  debts,  and  one  made  before  a  master  in  chancery,  in  some 
respects  they  are  very  dissimilar.  It  is  not  obvious,  however, 
wherein  the  dissimilarity  consists.  Both  require  confirmation — 
one  by  the  express  words  of  the  statute,  and  the  other  by  the 
uniform  practice  of  the  court.  That  is  but  a  difference  in  form. 
No  difference  is  seen  in  the  responsibility  of  the  purchasers.  It 
is  as  fixed  in  the  one  case  as  in  the  other.  Each  purchaser  may 
move  for  confirmation.  Such  sales  would  seem  to  be  much  more 
alike  than  are  Orphans'  Court  sales  and  sheriffs*  sales  in  a  court 
of  law.  The  purchaser  at  a  sheriff's  sale  has  been  held  to  acquire 
an  inceptive  title,  commencing  at  the  time  when  the  property 
was  struck  down  to  him,  an  interest  that  may  be  bound  by  the 
lien  of  a  judgment:  Bellas  v.  McCartv,  10  Watts  21 ;  Morrison 
V.  Wurtz,  7  Watts  437  ;  Stephen's  Appeal,  8  W.  &  S.  188.  This, 
however,  only  in  cases  where  the  sheriff's  deed  had  been  acknow- 
ledged and  delivered.  There  the  deed  relates  back  to  the  bid 
and  its  acceptance  by  the  sheriff.  Even  in  a  sheriff's  sale  the  title 
of  the  debtor  is  not  divested,,  nor  can  the  purchaser  maintain 
ejectment  or  grant  a  lease  of  the  lands,  until  the  deed  has  been 
acknowledged  and  delivered :  Hall  v.  Benner,  1  Penna.  Rep.  402. 
But  there  are  essential  differences  between  an  Orphans'  Court 
sale  and  a  sheriff's  sale.  The  one  is  made  by  the  owner,  through 
the  agency  of  the  officer  of  the  law,  the  other  is  made  by  the 
court,  without  any  agency,  express  or  implied,  of  the  owner.  In 
the  one  case,  the  court  has  the  property  in  charge,  supervises 
the  sale,  and  may  direct  that  it  be  made  on  credit ;  in  the  other, 
the  court  reviews  the  sale  only  indirectly,  in  virtue  of  its  control 
over  its  officer  and  process,  and  the  sale  must  be  for  cash.  In 
the  one  case, -therefore,  equity  might  presume  that  the  purchase- 
money  was  paid  when  the  sheriff  accepted  the  purchaser's  bid, 
in  the  other  no  such  presumption  can  arise.  There  seems  to  be 
then  but  a  very  remote  analogy,  if  any,  between  the  rights  of  a 
purchaser  under  a  sheriff's  sale,  and  those  under  a  sale  made  in 
the  Orphans'  Court  for  the  payment  of  debts. 

It  must  be  admitted,  however,  that  there  are  remarks  in  the 
opinion  of  Judge  Rogers,  delivered  in  Robb  v.  Mann,  1  Jones 
300,  which  assert  strongly  that  a  purchaser  at  an  Orphans' 
Court  sale  is,  in  contemplation  of  equity,  the  owner  of  the  land 
purchased  from  the  time  of  the  auction,  and  before  its  confirma- 
tion. Yet  to  me  the  remarks  of  the  judge  seem  to  be  outside  of 
the  case.  It  was  a  suit  brought  by  the  administrator  against  the 
purchaser  for  the  purchase-money.  The  sale  had  been  confirmed, 
and  the  purchaser  had  taken  possession.  Deterioration  of  the 
value  of  the  land  of  course  could  not  avail  as  a  defence  against 
the  administrator,  whether  the  purchaser  had  title  before  the 
confirmation  of  the  sale  or  not. 
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It  is  needless  to  pursue  this  subject.  Granting  that  the  ap- 
pellant would  have  been  considered  as  the  owner  of  the  property 
from  the  day  when  the  property  was  struck  oif  to  him,  if  the 
sale  had  been  confirmed,  so  that  the  loss  would  have  been  his  had 
fire  occurred,  it  by  no  means  follows  that  the  sale  ought  to  have 
been  confirmed.  There  are  in  this  case  but  two  parties  inter- 
ested. On  the  one  side  is  the  purchaser,  and  on  the  other  are 
the  widow  and  heirs.  It  was  by  the  agency  and  at  the  instance 
of  the  widow  and  heirs  that  the  confirmation  of  the  sale  was 
delayed  until  the  fire  occurred.  The  appellant  was  kept  in  a 
state  of  uncertainty.  He  was  compelled  to  be  prepared  with  the 
purchase-money  without  knowing  whether  he  would  obtain  the 
property.  If  he  had  an  insurable  interest,  it  was  impossible  to 
tell  its  amount,  and  he  could  not  give  his  own  care  and  vigilance 
to  the  protection  of  the  mill,  because  he  was  not  entitled  to  the 
possession,  and  he  was  prevented  from  obtaining  it  at  the  time 
fixed  in  the  order  and  in  the  conditions  of  sale.  All  this  is  due 
to  the  widow  and  heirs,  who  now  ask  that  the  sale  be  confirmed, 
after  having  resisted  its  confirmation  till  the  fire  took  place. 
We  think  it  would  be  most  inequitable,  at  their  instance,  to  force 
the  purchaser  to  take  the  property  now.  In  confirming  or  re- 
fusing to  confirm  the  sale,  the  Orphans*  Court  sits  as  a  court  of 
equity.  The  circumstances  and  the  conduct  of  the  parties  in 
interest  are  proper  to  be  considered  in  the  exercise  of  the  court's 
discretion. 

It  is  ordered  that  the  decree  of  the  Orphans'  Court 

confirming  the  sale  be  reversed,  and  that  the  sale 

made  to  the  appellant  be  set  aside. 


Hill  et  al.  versi/s  Meyers. 

Parol  Sale  of  Land  hi/  Tenant  in  Common  to  Jits  Co- Tenant  invalid. — 
Evideyicc  of  Sale,  in  Ejectment  hy  one  claiming  as  Sheriff's  Vendee  of 
the  Interest  of  the  alleged  Purchaser. — Depositions  when  admissible 
without  Proof  of  Notice  of  Time  and  Place  of  taking. 

1.  A  tenant  in  common  in  possession  cannot  sell  by  parol  to  his  co-tenant 
in  possession  so  as  to  pass  title. 

2.  Where  a  plaintiff  in  ejectment  alleged  that  the  share  of  one  tenant  in 
common  was  bought  by  his  co-tenant  in  possession  by  parol  before  the  entry 
of  a  judgment  against  the  latter  on  which  his  interest  had  been  levied  and 
sold  by  the  sheriff  to  the  plaintiff;  he  may  show  that  there  had  been  a  contract 
of  sale  and  that  the  purchase-money  Lad  been  paid,  though  if  proven  these  facts 
are  not  alone  sufficient  to  warrant  a  recovery. 

3.  But  evidence  that  D.  was  present  at  the  sheriff's  sale  of  the  interest  of 
S.  in  the  land  and  gave  no  notice  that  it  did  not  all  belong  to  S.,  is  not  admis- 
sible, because  it  neither  tended  to  prove  tlie  contract  of  sale  by  one  of  the 
tenants  in  common  to  the  other,  nor  performance,  and  it  did  not  estop  D.  from 
asserting  his  title,  which  was  on  record,  against  the  purchaser. 
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4.  It  was  not  competent  for  the  plaintiff  tcT  prove  that  at  and  before  the 
sheriff's  sale,  the  price  and  value  ot"  real  estate  in  the  county  wherein  the 
property  in  question  was  situated  had  become  greatly  depreciated :  the  evi- 
dence was  immaterial  to  the  issue. 

5.  Testimony  of  the  declarations  of  S.  at  and  before  the  sheriff's  sale  of  his 
interest  when  D.  was  not  present,  held  not  admissible  to  affect  B/s  interest. 

6.  Where  a  deposition  was  taken  in  1830,  and  had  twice  been  read  in 
former  trials  of  the  same  controversy  without  objection,  it  was  error  to  reject 
it  because  there  was  no  proof  of  notice  of  the  time  and  place  of  taking  it : 
but  where  the  subject-matter  of  the  deposition  was  unimportant,  its  rejection 
would  not  alone  be  cause  for  new  trial. 

Error  to  the  Common  Pleas  of  Adams  county. 

This  was  an  action  of  ejectment,  brought  by  Henry  Meyers 
against  Johnston  Hill  and  Elizabeth  his  wife,  Harriet  Witherow, 
Joseph  Witherow,  John  S.  Witherow,  Washington  Witherow,  and 
Sarah  Witherow,  for  the  undivided  moiety  of  a  tract  of  land  in 
Cumberland  township,  Adams  county,  containing  one  hundred 
and  fifty  acres,  more  or  less,  with  a  grist-mill,  saw-mill,  and 
other  improvements. 

The  defendants  were  the  heirs  and  legal  representatives  of 
David  Witherow,  deceased.  The  plaintiff  was  the  sheriff's  ven- 
dee of  the  interest  of  Samuel  Witherow,  who  was  a  brother  of 
David,  and  held  the  property  with  him  as  tenant  in  common,  and 
who,  it  was  alleged,  had  purchased  the  interest  of  David  prior  to 
the  entry  of  the  judgment. 

On  the  trial  of  the  case  there  were  several  bills  of  exception 
to  the  admission  and  rejection  of  testimony,  sealed  by  the  par- 
ties, and  the  charge  of  the  court  below  also  was  excepted  to  by 
plaintiff  and  defendants. 

All  the  material  facts  of  the  case,  and  the  points  made  by  the 
counsel,  will  be  found  in  the  opinion  of  this  court. 

The  case  was  argued  by  David  Mills  and  Daniel  W.  Smyser  for 
defendants  in  error. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — This  was  an  ejectment  for  an  undivided  moiety 
of  a  tract  of  land  in  Cumberland  township,  containing  one  hun- 
dred and  fifty  acres,  more  or  less,  and  having  certain  improve- 
ments thereon.  In  1812,  the  entire  ownership  of  the  land  was 
vested  in  Samuel  Witherow  and  David  Witherow,  and  it  was  in 
their  joint  possession.  In  1821  a  judgment  was  recovered  against 
Samuel,  and  by  virtue  of  executions  issued  thereon,  his  interest 
in  the  land  was  sold  November  10th  1823,  to  Peter  Epley,  under 
whom  the  plaintiff  below  claims.  It  is  not  controverted  that 
under  that  sale  the  purchaser  acquired  the  undivided  half  of  the 
land  that  had  belonged  to  Samuel  Witherow.  This  ejectment  is 
j'lot  brought  for  that  half.  The  plaintiff  seeks  to  recover  the 
other  moiety,  of  which  David  Witherow  was  the  owner,  alleging 
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that  it  had  become  the  property  of  Samuel  before  the  judgment 
was  obtained  against  him.  His  case  is,  that  pn  or  about  the  3d 
of  May  1814,  David  Witherow  made  a  parol  contract  of  sale  to 
his  brother,  Samuel  Witherow,  and  that  some  time  afterwards 
he  removed  from  the  property,  leaving  Samuel  in  possession,  and 
that  a  part  if  not  all  the  purchase-money  was  paid  before  1821, 
when  the  judgment  was  recovered  against  Samuel.  The  bargain 
between  the  brothers  was  relinquished  in  1822,  but  the  plaintiflF 
contends  that  prior  to  that  time  Samuel  had  acquired  an  equita- 
ble interest  in  David's  half,  under  the  parol  contract,  an  interest 
upon  which  the  judgment  was  a  lien.  There  was  no  direct  evi- 
dence of  the  amount  of  the  consideration  which  Samuel  was  to 
pay.  It  was  however  inferrable,  from  a  deed  prepared  by  a 
scrivener,  but  never  delivered,  Samuel  never  having  complied 
with  the  conditions  of  the  parol  agreement.  In  the  court 
below  the  case  was  made  to  turn  mainly  upon  the  question  whe- 
ther the  consideration  for  the  parol  agreement  to  sell  had  been 
paid  in  whole  or  in  part,  previously  to  the  judgmei^t  recovered 
against  Samuel,  or  to  the  levy  under  the  execution  issued  upon 
the  judgment.  It  seems  to  have  been  assumed  that  if  the  con- 
sideration was  paid,  the  purchaser  had  acquired  an  interest  in 
the  land,  and  most  of  the  exceptions  to  the  charge  of  the  court 
as  well  as  to  the  admission  or  rejection  of  evidence  involve  a 
consideration  of  the  correctness  of  this  assumption. 

Clearly,  if  there  be  nothing  more  than  the  payment  of  the 
purchase-money,  a  purchaser  acquires  no  title,  either  legal  or 
equitable,  under  a  parol  contract.  The  Statute  of  Frauds  is  in 
his  way.  It  is  true,  equity  holds  that  if  a  parol  contract  for  the 
sale  of  land  be  so  far  executed  that  it  would  work  a  fraud  to 
rescind  it,  that  is,  if  what  has  been  done  under  it  is  incapable 
of  being  compensated  at  law,  an  equitable  title  passes  notwith- 
standing the  statute.  But  payment  of  the  purchase-money  may 
be  compensated.  It  may  be  recovered  back  with  interest.  Ac- 
cordingly it  has  been  often  held  that  payment  of  the  purchase- 
money  alone  will  not  take  a  parol  purchase  out  of  the  statute. 
This  was  more  than  intimated  in  Wither's  Appeal,  14  S.  k  R. 
185,  and  it  was  directly  decided  in  McKee  v.  Philips,  9  Watts 
85,  in  Parker  v.  Wells,  6  Whar.  153,  and  in  Gangwer  v.  Fry,  5 
Harris  491.  To  take  a  case  out  of  the  statute,  and  to  give  the 
purchaser  more  than  a  tenancy  at  will,  there  must  be  a  delivery 
of  possession  under  the  parol  contract  The  purpose  of  the  statute 
was  to  prevent  secret  frauds,  and  the  temptations  to  perjury, 
which  are  presented  where  title  may  be  maintained  by  oral  testi- 
mony. Hence  a  writing  signed  by  the  parties  is  required,  and 
even  courts  of  equity,  though  dispensing  with  the  form,  sternly 
demand  the  substance.  There  must  be,  at  least,  the  publicity 
which  attends  an  open  transfer  of  the  possession.  An  unequi,- 
Yocal  and  substantial  change  of  the  occupancy  must  be  a  part  of 
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the  evidence  of  the  contract:  a  fact  itself  attesting  that  the 
parties  have  bargained,  and  therefore  the  possession  must  be 
delivered  under  the  parol  agreement.  So  much,  at  least,  is  fully- 
sustained  by  the  authorities.  Without  referring  to  the  great 
multitude  which  our  reports  contain,  a  citation  of  two  or  three 
will  suffice :  Haslet  v.  Haslet,  6  Watts  464 :  Gangwer  v.  Fry,  5 
Harris  491 ;  Robertson  v.  Robertson,  9  Watts  42,  and  Woods  v. 
Farmane,  10  Watts  195.  If  the  purchaser  under  a  parol  agree- 
ment was  in  possession  when  the  agreement  was  made,  his  con- 
tinued possession  will  not  avail  him.  .  It  is  no  equivalent  for  the 
writing  which  the  statute  demands :  Jones  v.  Peterman,  3  S.  &  R. 
543 ;  Eckert  v.  Eckert,  3  Penna.  332 ;  Aitkin  r.  Young,  2  Jones 
15.  Thus  a  tenant  in  possession  cannot  buy  from  his  landlord 
by  parol  agreement,  for,  being  already  in  possession,  there  can 
be  no  such  notoriety  to  a  delivery,  as  equity  will  regard  a  sub- 
stitute for  a  written  contract :  Greenlee  v,  Greenlee,  10  Harris 
225.  It  cannot  be  overlooked  that  the  tendency  of  modern  de- 
cision has  been  to  return  to  the  plain  reading  of  the  statute. 
Experience  has  shown  that  the  departures  which  courts  of  equity 
at  first  sanctioned  have  brought  back  all  the  evils  which  it  was 
the  purpose  of  the  Statute  of  Frauds  to  remedy.  They  have 
caused  the  title  to  land,  which  in  all  civilized  communities  has 
been  regarded  of  the  first  importance,  to  be  dependent  upon  the 
frail  recollection  of  witnesses,  stimulated  and  perverted  by  the 
apparent  hardships  of  a  particular  case,  a  case  which  could  never 
have  arisen  had  the  mandate  of  the  legislature  been  obeyed.  In 
view  of  these  results  of  the  course  of  equitable  decision,  this 
court  has  been  constrained  to  hold  that  even  possession  taken 
under  and  in  pursuance  of  a  parol  contract  does  not  of  course 
give  the  purchaser  an  equitable  title.  Even  in  such  a  case,  it 
may  work  no  fraud  to  rescind  the  contract  or  to  treat  it  as  null. 
It  may  still  admit  of  compensation.  Thus,  in  Dougan  v,  Blocher, 
it  waq  said  by  Mr.  Justice  Woodward  that  "possession,  to 
be  part  performance,  must  be  taken  under  and  in  pursuance  of 
the  contract,  and  it  must  be  maintained  as  it  is  taken ;  and  unless 
accompanied  by  such  improvements  and  arrangements  as  will 
not  reasonably  admit  of  compensation  in  damages,  is  not,  even 
when  so  taken  and' maintained,  such  part  performance  of  a  parol 
contract  as  will  take  it  out  of  the  Statute  of  Frauds."  So,  in 
Moore  v.  Small,  7  Harris  467,  it  was  said,  "  without  possession 
taken  and  maintained  under  the  contract  there  can  be  no  pre- 
tence of  part  performance,  but  generally  that  is  an  act  which 
admits  of  compensation,  and  therefore  too  much  is  made  of  it 
when  it  is  treated  as  sufficient  ground  for  decreeing  specific  per- 
^v    for^nce." 

But  without  applying  to  this  case  the  more  stringent  and 
rational  doctrine  laid  down  in  Moore  v.  Small,  and  in  Dougan  v. 


Digitized  by  LjOOQIC 


174  SUPREME  COURT  [Earrisburg 

[Hill  et  al.  V.  Meyers.] 

Blocher,  as  well  as  in  Postlethwaite  v.  Freafle,7Casey  472,  how 
can  a  tenant  in  common  in  possession  sell  by  parol  contract  to 
his  co-tenant  in  joint  possession  with  him,  so  as  to  pass  title? 
Receipt  of  the  purchase-money  will  not  do,  as  has  been  seen. 
That  may  be  compensated,  and  the  measure  of  compensation  is 
certain.  And  that  possession  cannot  be  delivered  under  the 
contract  and  in  pursuance  of  it,  which  is  evidence  of  an  actual 
transfer,  equal  to  Avhat  is  furnished  by  a  written  contract.  The 
co-tenant  is  already  in  possession.  No  visible  change  is  possible. 
If  a  tenant  cannot  buy  from  his  landlord  without  yielding  up  his 
possession^  and  entering  anew  under  the  parol  contract,  much 
more,  it  would  seem,  cannot  a  tenant  in  common  buy  by  parol 
from  his  co-tenant  in  joint  possession.  In  such  a  case  there  can 
be  no  possible  equivalent  for  a  written  contract,  and  this  we  un- 
derstand to  be  the  settled  law.  It  was  so  declared  in  Workman 
V.  Guthrie,  5  Casey  495,  where  it  was  laid  down  that  there  can 
be  no  valid  parol  sale  among  tenants  in  common  in  possession, 
as  there  can  be  no  such  part  performance  by  delivery  of  posses- 
sion as  will  take  the  case  out  of  the  Statute  of  Frauds.  The 
language  of  the  court  in  that  case  Avas  as  follows :  "  What  then, 
it  is  asked,  can  there  be  no  sale  of  land  by  parol  among  tenants 
in  common  where  all  are  in  possession  ?  Certainly  not ;  because 
the  Statute  of  Frauds  and  Perjuries  forbids  it,  and  there  cannot 
be  such  part  performance  as  would  take  it  out  of  the  operation 
of  that  wise  and  salutary  rule  of  titles :  Galbraith  v,  Galbraith, 
5  Watts  149.  Several  of  the  cases  cited  in  the  paper-book  show 
that  for  the  same  reason  a  tenant  in  possession  cannot  purchase 
the  reversion  of  his  landlord  by  parol.  Whilst  possession  in 
pursuance  of  a  parol  contract  is  not  of  itself  such  part  perform- 
ance as  necessarily  to  take  it  out  of  the  statute,  it  is  an  indispen- 
sable accompaniment  of  every  parol  contract  that  hopes  for 
specific  execution;  and  when  the  contracting  parties  already 
maintain  such  relations  as  to  preclude  the  possibility  of  surren- 
dering and  taking  possession,  under,  in  pursuance,  and  by  reason 
of  the  contract,  they  must  fall  back  on  the  easy  and  reasonable 
rule  of  the  statute,  and  put  their  contract  in  writing,  signed  by 
the  parties." 

To  apply  these  established  principles  to  the  case  now  before 
us,  the  parol  sale  of  David  Witherow  to  his  brother  Samuel 
conveyed  no  title  either  in  law.  or  in  equity,  for  both  the  parties 
were  rightfully  in  possession  as  tenants  in  common.  It  was 
impossible,  therefore,  for  possession  to  be  delivered  under  the 
contract,  and  the  attempted  sale  could  not  have  been  so  noto- 
rious and  unmistakably  evidenced  as  it  would  have  been  by  a 
written  contract.  The  possession  of  Samuel  Witherow  remained 
after  the  contract  as  it  was  before.  There  was  no  change  except 
that  some  time  after  the  alleged  sale  David  went  to  reside  on 
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another  place.  The  learned  and  careful  judge  of  the  court 
below  fell  into  error,  therefore,  when  he  instructed  the  jury  that 
whether  Samuel  Witherow  had  acquired  any  interest  or  not 
depended  upon  the  answer  to  the  question,  whether  the 
whole  or  any  part  of  the  purchase-money  had  been  paid  before 
the  entry  of  the  judgment  against  him,  or  the  making  of  the 
levy  on  which  the  property  had  been  sold  to  Peter  Epley.  The 
same  error  is  visible  in  that  portion  of  the  charge  which  asserted 
that  Samuel  and  David  Witherow  could  not  rescind  their  parol 
contract  after  a  lien  had  been  attached  to  the  interest  of  Samuel,  . 
acquired  by  his  paying  a  part  or  the  whole  of  the  consideration. 
So  also  that  part  of  the  charge  to  which  the  tenth  assignment 
of  error  takes  exception  is  equally  faulty.  All  these  instructions 
are  based  upon  the  inadmissible  assumption  that  Samuel  Withe- 
row acquired  an  interest  in  the  land  by  the  payment  of  the 
consideration-money,  stipulated  for  in  the  verbal  contract,  and 
they  overlook  the  fact  that  the  contract  was  in  parol,  and  that 
no  such  possession  could  have  been  taken  under  it  as  to  amount 
to  that  part  performance  which,  in  the  judgment  of  a  court  of 
equity,  would  make  a  refusal  to  execute  the  contract  a  fraud. 

In  this  aspect  of  the  case  the  exceptions  taken  to  the  admis- 
sion and  rejection  of  evidence  are  comparatively  unimportant, 
for  it  seems  impossible  for  the  plaintiff  to  recover.  Still  we  will 
not  pass  them  unnoticed.  It  was  competent  for  him  to  show,  if 
he  could,  that  the  purchase-money  had  been  paid,  though  that 
alone  was  not  sufficient.  So  it  was  admissible  to  prove  there 
had  been  a  contract  to  sell.  Each  of  these  things  were  steps  in 
the  attempt  to  make  out  a  title.  But  we  cannot  perceive  how 
the  evidence,  admitted  under  the  first  bill  of  exceptions,  tended 
to  prove  either.  The  plaintiff  was  permitted  to  give  evidence  to 
show  that  David  Witherow  and  Peter  Epley  were  at  a  sheriff's 
sale  in  August  1823,  when  the  land  was  sold  as  the  property  of 
Samuel  to  Solomon  F.  Linn,  and  that  there  was  no  notice  by 
any  one  that  the  property  did  not  all  belong  to  Samuel.  That 
there  was  nothing  in  all  this  to  e^top  David  from  asserting  his 
legal  right  and  individual  moiety  was  ruled  in  Hill  v,  Epley,  7 
Casey  331.  And  it  would  seem  to  be  a  very  far-fetched  and 
unwarranted  inference  to  draw  from  his  having  given  no  notice 
at  the  sale,  that  David  Witherow  had  sold  to  his  brother,  or  that 
he  had  been  paid  for  his  interest  in  the  land.  W^e  think  it  was 
too  remote  for  the  purpose  for  which  it  was  attempted  to  be 
used,  and  especially  so  in  a  case  in  which  the  plaintiff  sought  to 
recover  in  the  face  of  the  Statute  of  Frauds. 

Nor  was  it  legitimate  to  prove  that  between  1812  and  1823, 
when  Peter  Epley  bought,  the  price  and  value  of  real  estate  in 
Adams  county  became  greatly  depreciated.  It  neither  tended 
to  establish  any  fact  material  to  the  plaintiff's  case  nor  to  weaken 
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any  part  of  the  case  of  the  defendant.  It  was  the  introduction 
of  an  impertinent  issue,  which  in  cases  of  this  kind  is  always 
hurtful.  Evidence  is  not  admissible  to  excite  prejudices  in  the 
minds  of  a  jury,  or  merely  to  allay  those  which  it  is  supposed 
they  may  possibly  entertain.  The  authorities  cited  on  behalf 
of  the  plaintiff  in  error  to  sustain  this  exception,  show  satisfac- 
torily that  the  evidence  should  not  have  been  received. 

The  third  assignment  relates  to  the  admission  of  the  testimony 
of  Peter  Keefauver,  detailing  declarations  of  Samuel  Witherow 
in  1822  or  1823,  when  David  was  not  present.  What  Samuel 
said  at  his  first  interview  with  the  witness  was  clearly  inadmissi- 
ble, standing  by  itself,  and  it  is  not  perceived  how  illegal  evi- 
dence becomes  legal  when  introduced  to  render  other  evidence 
intelligible. 

We  would  not  reverse  this  judgment  for  the  rejection  of  the 
deposition  of  James  Nicholls,  though  it  should  have  been  re- 
ceived. It  was  taken  in  1830,  and  it  had  been  twice  read  with- 
out objection  on  former  trials  of  the  same  controversy.  After 
this,  and  at  this  late  day,  the  time  has  gone  by  for  an  objection 
that  there  is  no  proof  of  notice  of  the  time  and  place  of  taking 
it.  There  is  no  force  in  the  objection  that  the  deposition  is  in 
the  handwriting  of  the  witness.  Had  it  been  proved  that  the 
testimony  had  been  reduced  to  writing  by  the  witness  before  he 
was  sworn,  there  would  have  been  difficulty  in  the  way  of  its 
reception.  Then  it  wcTuld  have  been  governed  by  the  principle 
asserted  in  McEntire  v.  Henderson,  1  Bary  402.  We  may  add 
that  there  is  no  proof  that  Nicholls  was  tfie  attorney  of  David 
Witherow  in  the  action  of  ejectment  in  which  the  deposition  was 
taken.  Nor  was  this  advanced  as  one  of  the  reasons  assigned 
for  objecting  to  its  admission.  The  defendant  below  was  there- 
fore entitled  to  have  it  read.  But  its  rejection  would  not  justify 
us  in  setting  aside  the  verdict,  for  the  subject-matter  of  the 
testimony  was  of  no  importance. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Coleman  et  al.  versus  Blewett 

Construction  of  Agreement  for  Partition  of  the  "  Corntpoll  Estates.*' 

The  joint  owner  of  lands  on  which  were  raluftble  ore-banks  agreed  in  1786 
to  a  partition,  but  finding  this  difficult,  agreed  in  1787  that  equal  partition 
should  be  made  of  the  furnace  forges,  lands,  houses,  and  other  real  estate, 
provided  that  **  the  ore-banks"  **  should  remain  together  and  undivided  as  a 
tenancy  in  common,"  the  parties  interested  to  have  certain  portions,  for  which 
purpose  an  **  accurate  survey'*  was  to  be  made  if  not  already  done,  neither 
party  to  interfere  with  either  of  the  others  at  any  mine-hole  by  them  opened 
or  occupied  for  the  purpose  of  mining  iron-ore :  to  this  was  added  a  supple- 
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mental  agreement,  executed  on  the  same  day,  providing  that  if  veins  of  ore 
nhould  extend  beyond  a  survey  lately  made  by  Thomas  Clark,  the  parties, 
their  heirs  or  assigns,  should  have  free  ingress,  &c.,  to  and  from  said  **  mine' 
hiiU"  and  free  liberty  to  dig  and  carry  away  *'  any  ore  that  may  be  found  to 
extend  beyond  the  limits  of  said  survey." 

In  an  actiim  of  trespass  by  a  tenant  of  two  of  the  joint  owners,  against 
certain  others  of  the  owners,  for  taking  and  carrying  away  copper-ore  whicli 
be  had  mined  from  the  base  of  one  of  the  hills  outside  of  the  Clark  survey  as 
relocated  by  one  Weidle,  it  was  Held, 

1.  That  under  the  agreement  of  August  30th  17.^7,  the  whole  of  the  mine- 
hills  was  exempted  from  partition,  and  was  t^)  be  held  in  common,  and  that 
within  the  natural  boundaries  of  the  three  hills,  either  of  the  partios  had  the 
right  to  take  out  any  ore  that  might  be  found,  such  a  construction  being 
according  to  the  terms  of  the  agreements,  the  usage  of  the  parties  at  that  date 
and  subsequently,  and  equitable  : 

2.  That  the  Clark  survey  of  the  mine-hills  not  proved  to  have  been  adopted 
by  the  parties  to  the  original  agreements  nor  annexed  to  them,  nor  incorporated 
therein,  nor  in  any  manner  made  a  part  tliereof,  dependent  upon  traditional 
knowledge  by  which  it  had  been  relocated  by  surveyor  AVeidlo,  but  which 
other  surveyors  could  not  locate,  and  which  as  located  by  Weidle  did  not 
embrace  all  the  ore,  nor  all  of  the  hills  in  question,  must  be  set  aside  and 
disregarded  as  not  the  *'  accurate  surety"  by  which  the  parties  meant  to  hold 
the  mine-hiils  in  common:  and, 

3.  That  the  Clark  survey  l)eing  thus  set  aside,  the  plaintiff  had  the  right 
to  mine  copper-ore  from  the  mine-hills,  and  was  entitled  to  recover  from  the 
defendiuitd  in  the  action  of  trespass. 

Error  to  the  Common  Picas  of  Lebanon  county. 

Two  suits  >vore  brought  in  tlie  Common  Pleas,  March  16th 
1860,  by  Benjamin  Blewett,  the  one  an  action  on  the  case, 
the  other  an  action  of  trespass  vi  et  arm  Is  against  Robert  W. 
Coleman  and  Artemus  Wilhelm,  for  interrupting  the  plaintiff  in 
his  mining  operations  at  the  Cornwall  Mines  in  Lebanon  county, 
in  each  of  which,  under  the  ruling  of  the  court  below,  there  was 
a  verdict  and  judgment  in  favour  of  tlie  plaintift'. 

This  case  has  been  bo  often  before  this  court  (see  7  Harris 
100,  11  Id.  308,  and  4  Wright  4r>),  and  the  facts  are  so  fully 
recapitulated  in  the  following  opinion,  that  it  is  thought  unne- 
cessary to  re-state  them  here. 

The  case  was  argued  by  James  L.  Jiei/nolds  and  A.  M. 
Boughter  for  plaintiff  in  error,  and  by  W.  Darlington  and 
Josiah  Funck  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Woodward,  J. — It  has  been  our  misfortune  to  differ  from  the 
learned  judge  below  in  the  construction  of  the  agreements  made 
in  1787  by  the  ancestors  of  the  present  race  of  Colemans  and 
Grubbs;  touching  their  valuable  mine-hills.  He  held  the  hills  to 
be  divisible  like  other  estates  in  common,  and  awarded  a  writ  of 
partition,  notwithstanding  the  owners  had  expressly  covenanted 
with  each  other  that  the  hills  should  *' remain  together  and  un- 
7  Wr.— 12 


Digitized  by  LjOOQIC 


178  SUPREME  COURT  [EarrUburg 

[Coleman  et  al,  v.  Blewett.] 

divided  as  a  tenancy  in  common.**  We  gave  effect  to  the  title- 
papers  according  to  their  terms,  and  forbade  the  partition :  Cole- 
man V.  Coleman,  7  Harris  100. 

Then  the  next  case  that  came  before  us  was  one  in  "which  the 
Colemans  had  undertaken  to  sue  the  Grubbs  in  trespass  for 
taking  some  lumps  of  ore  called  niggerheads,  that  lay  scattered 
on  the  surface  of  the  hills,  partially  imbedded  in  the  soil,  and 
they  produced  a  draft  of  what  has  since  been  called  the  Clark 
survey,  a  paper  with  the  name  of  Thomas  Clark  written  on  it, 
but  without  date.  Clark  having  been  long  dead,  Jacob  Weidle, 
a  surveyor,  was  examined,  who  produced  a  draft  of  the  mine- 
hills  made  by  him  on  the  basis  of  what  he  called  a  survey,  ''pur- 
porting" to  have  been  made  by  Clark,  but  he  found  no  posts  or 
stones  set  to  indicate  Clark *s  survey,  and  he  found  that  it  did 
not  extend  to  the  foot  of  the  hills.  Hoffer,  another  surveyor, 
stated  that  he  could  not  locate  on  the  ground  the  alleged  survey 
by  Clark.  H.  D.  Rogers  testified  that  Clark's  survey  did  not 
embrace  all  the  ore.  J.  E.  Rogers  said  it  did  not  embrace  near 
all  the  hill  then  in  question.  Another  witness  said  the  Clark 
survey  was  two  hundred  yards  from  the  top  of  the  hill,  and  in 
places  about  as  far  from  the  bottom ;  and  other  witnesses  who 
had  been  well  acquainted  with  the  hills  for  periods  varying  from 
seven  to  forty-eight  years,  some  as  proprietors  and  others  as 
miners  and  workmen,  declared  that  they  never  had  seen  or  heard 
of  lines  on  the  ground  limiting  the  ore  digging.  Still  the  Cole- 
mans  insisted  in  that  action  that  what  was  below  the  Clark  lines 
belonged  to  them  in  severalty,  that  only  which  was  above  the 
lines  being  the  estate  reserved  as  a  tenancy  in  common.  The 
court  submitted  the  evidence  of  the  survey  by  Clark  to  the  jury, 
but  held  that  the  plaintiff  could  not  recover,  whether  the  nigger- 
heads were  taken  above  or  below  the  Clark  lines,  because, 
under  the  agreements  of  1787,  the  defendants  had  a  right  to 
mine  within  or  without  these  lines.  The  jury  failed  to  find  the 
survey,  and  we  aflBrmed  the  judgment  because  we  did  not  con- 
sider the  Clark  survey,  as  proved  by  Weidle,  that  "  accurate*' 
survey  which  the  parties  stipulated  for  in  1787,  and  because  we 
held  the  hills,  and  the  whole  of  each  of  them,  to  be  retained  as  a 
tenancy  in  common.  We  could  not  apply  the  stipulation  in  the 
agreement  concerning  vei7i8  of  ore  to  those  unstratified  masses 
which  lay  scattered  over  the  surface  of  the  hills,  but  seeing  that 
the  niggerheads  were  parts  of  the  hills,  we  regarded  them  as 
held  in  common :  Coleman  v.  Grubb,  11  Harris  893. 

Having  thus  decided,  in  two  cases,  that  the  hills,  as  natural 
objects,  were  indivisible,  and  that  all  the  ores  in  them  belonged 
to  the  present  owners  of  the  title  as  tenants  in  common,  we  cer- 
tainly did  not  expect  to  hear  of  any  more  actions  of  trespass 
between  them.  But  last  year  the  present  case  came  up.  Blewett, 
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under  the  authority  of  the  Grubbs,  as  he  alleged,  had  mined 
copper  ore  on  one  of  the  hills  below  the  lines  of  the  Clark  sur- 
vey, as  run  by  Weidle,  and  Coleman  had  forcibly  taken  posses- 
sion of  the  mined  ore  and  appropriated  it.  Blewett  sued  him  in 
trespass.  Among  other  rulings  the  learned  judge  held  the  Clark 
lines  to  limit  the  common  estate,  and  Blewett  lost  his  ore.  We 
reversed  the  judgment  on  the  ground  again  that  the  whole  of  the 
hills  was  the  estate  in  common,  whether  above  or  below  Weidle's 
survey  of  the  Clark  lines,  or  whether  consisting  of  iron  or  cop- 
per ore.  See  the  case  reported  in  4  Wright  45.  The  learned 
judge,  with  evident  dislike  of  our  ruling,  applied  it,  on  the  re- 
trial, though  in  terms  that  carry  it  much  beyond  the  instructions 
he  received,  as  will  be  seen  when  we  come  to  notice  the  charge 
particularly.  Blewett  obtained  the  verdict  and  judgment,  and 
the  other  side  now  bring  the  case  here  and  ask  us,  as  they  have 
good  right  to  do,  to  review  the  grounds  of  our  former  judgment. 
Counsel  intimate  that  the  case  would  not  have  come  back  but  for 
a  mistake  of  fact  into  which  I  fell  in  writing  the  opinion  last 
year.  My  mistake  was  in  speaking  of  the  Clark  survey  as 
having  at  no  time  been  produced  in  evidence.  The  impression 
of  the  moment  was  that  it  had  not  made  its  appearance  in  the 
partition  suit,  and  that  in  the  trespass  suit,  reported  in  11 
Harris,  as  well  as  in  the  present  case,  Weidle's  draft  of  the 
Clark  survey,  which  was  what  I  had  before  me,  was  the  only 
draft  which  had  been  before  the  jury.  In  this  I  was  mistaken, 
as  the  voluminous  record,  had  I  been  careful  to  consult  it  on  a 
point  of  so  little  moment,  would  have  informed  me.  Of  what 
con8equen6e  is  the  mistake  now  that  it  has  been  pointed  out  and 
frankly  confessed?  Nobody  ever  doubted,  so  far  as  I  know, 
that  Weidle  had  run  and  laid  down  the  Clark  lines  as  correctly 
as  any  surveyor  could  do.  Our  ground  for  setting  aside  the 
survey  was  not  that  it  was  Weidle's  copy  instead  of  Clark's 
original  draft,  but  that  whenever  or  by  whjomsoever  made,  it  was 
not  a  survey  of  the  trite  boundaries  of  the  mine-hills.  This  is  our 
insuperable  objection  to  that  survey.  We  have  held  uniformly, 
and  as  yet  we  see  no  reason  for  a  change  of  opinion,  that  the 
whole  of  the  three  hills,  as  complete  natural  objects  according 
to  their  topographical  configuration,  were  exempted  from  parti- 
tion, and  retained  as  an  estate  in  common,  and  not  merely  that 
part  of  them  which  lies  above  the  lines  that  Weidle  runs  around 
them  in  pursuance  of  the  draft  known  as  the  Clark  survey. 
Such  being  the  substance  of  our  opinion,  we  cannot  attach  the 
least  importance  to  the  erroneous  allusion  that  was  made  last 
year  to  the  particular  draft  that  had  been  given  in  evidence,  and 
it  was  hardly  worth  while  to  bring  the  case  here  to  get  so  insig- 
nificant a  mistake  corrected. 

But  are  we  right  in  insisting  that  nothing  less  than  the  entire 
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hills  is  the  estate  reserved  to  be  held  in  common  ?  or,  to  put  the 
same  question  in  another  form,  are  the  hills  vhich  were  reserved 
in  common,  to  be  measured  according  to  their  natural  boundaries 
or  according  to  the  Clark  survey?  It  is  due  to  the  plaintiff  in 
error  that  our  opinion  on  these  questions  be  expressed  more  fully 
than  it  has  been  heretofore. 

On  the  6th  day  of  May  1786,  Curtis  Grubb,  Robert  Coleman, 
and  the  minor  children  of  Peter  Grubb,  deceased,  were  owners 
as  tenants  in  common  of  Cornwall  Furnace,  Hopewell  Forges, 
Union  Forge,  ore-banks,  lands,  &c.,  in  .what  was  then  Lancaster 
now  Lebanon  county.  The  parties  on  that  day  entered  into 
an  agreement  (the  minor  children  being  represented  by  their 
guardians)  with  a  view  to  the  partition  of  the  whole  estate  into 
severalty.  These  mine-hills  were  part  of  the  estate.  Seven 
men  were  selected  to  make  the  necessary  valuation,  appraise- 
ment, and  partition,  and  amicable  actions  were  agreed  to  be 
entered  in  the  Common  Pleas  of  Lancaster  county  to  give  legal 
effect  to  their  award.  Cornwall  Furnace  was  to  be  assigned  to 
Curtis  Grubb  and  Robert  Coleman ;  two-thirds  of  the  ore-banks 
were  to  be  allotted  to  them,  and  one-third  to  the  heirs  of  Peter 
Grubb;  and  abstracts  of  all  title-papers  were  to  be  delivered 
within  a  month  after  the  agreement  to  Thomas  Clark,  Bartrara 
Galbraith,  and  James  Webb,  three  of  the  referees  for  the  **  pur- 
pose of  making  such  surveys  as  are  necessary."  Such  in  brief 
was  the  arrangement  agreed  upon  in  1786,  for  partition  of  these 
mine-hills,  and  the  valuable  estate  of  which  they  were  a  part. 
No  doubt  an  earnest  effort  was  made  to  accomplish  the  wishes 
of  the  parties.  Thomas  Clark  was  the  surveyor,  and  it  is  not 
unreasonable  to  suppose  that  he  examined  and  mapped  out  every 
part  of  the  estate.  Though  the  "Clark  survey'*  now  in  question 
is  not  identified  as  one  that  he  prepared  during  that  year,  yet  it 
is  a  fair  inference  that,  seeing  that  the  mine-hills  were  to  be 
divided  between  two  interests,  one  represented  by  Curtis  Grubb 
and  Robert  Coleman,  and  the  other  by  the  heirs  of  Peter  Grubb, 
he  should  have  prepared  this  very  draft,  as  exhibiting  his  views 
of  a  possible  division  between  them.  He  certainly  did  make  a 
draft  of  the  residue  of  the  estate,  and  I  see  no  adequate  reason 
to  doubt  that  he  made  this  draft  of  the  mine-hills  as  an  experi- 
mental proposition  for  executing  the  agreement  of  the  parties. 

Whether  this  conjecture  be  well  or  ill  founded,  however,  it  is 
certain  that  after  more  than  a  year  of  mutual  and  earnest  effort 
to  make  partition  under  the  agreement  of  May  1786,  it  was 
found  to  be  impracticable,  for  on  the  30th  day  of  August  1787, 
we  find  the  parties  together  making  a  new  agreement.  They 
recited  that  it  had  been  found,  after  the  fullest  investigation, 
that  the  former  agreement  could  not  be  carried  into  effect  without 
the  greatest  injustice  to  some  of  the  parties,  and  therefore  to 
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remove  all  diflSculties  they  agreed  that  the  persons  appointed  in 
the  former  agreement,  with  the  substitution  of  Thorn  burg  for 
Potts,  should  make  equal  partition  of  Cornwall  Furnace,  Hope- 
well Forge,  and  all  the  lands,  plantations,  houses,  and  other  real 
estate  of  the  parties,  "provided  always,  and  it  is  hereby  agreed 
that  the  ore-banks  belonging  to  Cornwall  Furnace  shall  remain 
together  and  undivided  as  a  tenancy  in  common,  the  said  Curtis 
Grubb  being  entitled  to  three  sixth  parts  thereof,  the  said  Robert 
Coleman  being  entitled  to  one  sixth  part  thereof,  and  the  said 
minor  children  being  entitled  to  the  remaining  two-sixth  parts 
thereof,  and  that  for  this  purpose  an  accurate  survey  shall  be 
made  of  the  said  ore  banks  and  hills,  if  not  already  done,  and  it 
is  hereby  declared  to  be  the  true  intent  and  meaning  hereof, 
that  neither  of  the  said  parties,  their  agents  or  workmen,  shall 
interrupt  either  of  the  other  parties  at  any  mine-hole  by  them 
opened  and  occupied  for  the  purpose  of  mining  iron-ore."  The 
agreement  then  went  on  to  regulate  other  details  which  are  not 
material  for  any  present  purpose. 

Now  if  we  place  ourselves  in  the  midst  of  these  parties,  in 
imagination,  can  we  not  catch  the  thought  that  inspired  them  ? 
Have  judges  any  excuse  for  misunderstanding  parties  who  have 
expressed  themselves  so  clearly?  What  were  the  ^^ diJH^iulties*' 
v.hich  the  *^ fullest  investigation**  had  revealed  to  them  ?  Evi- 
I'ently  that  these  ore-banks  and  mine-hills  could  not  be  divided 
i'lto  several  estates  ^^  without  the  greatest  injustice  to  some  of  the 
parties,'*  What  was  the  remedy  proposed  and  adopted?  That 
they  should  ^'I'emain  together  and  undivided  as  a  tenancy  in 
4)mmon/*  What  should  remain  together,  half  of  the  hills  or  the 
J  art  above  the  Clark  lines  ?  Not  a  word  of  it.  But  **  the  said 
ire  banks  and  hills**  shall  remain  together  and  undivided  as  a 
Venancy  in  common.  Mine-holes  had  been  made  by  the  respec- 
tive parties  long  before  Clark  made  any  survey,  and  of  course 
'vith  no  reference  to  his  lines.  These  mine-holes  were  to  be 
]K)ssessed  by  the  party  making  them,  and  neither  party  was  to 
i  nterrupt  the  other  in  his  appropriate  mine-hole.  The  rest  of  our 
\ state,  said  the  parties  in  effect,  is  divisible;  let  it  be  divided. 
These  hills,  so  full  of  wealth  for  us  all,  cannot  be  divided  ;  let  us 
retain  them  in  common,  and  enjoy  them  as  heretofore.  It  seems 
to  us  that  this  was  so  plainly  the  meaning  of  the  paper  that  a 
wayfaring  man  need  not  err  therein. 

We  hasten  to  notice  the  supplemental  agreement  executed  the 
same  day.  It  would  seem  that  after  the  above-named  paper  had 
been  executed,  somebody  suggested  that  veins  of  ore  might "  exten<l 
beyond  the  limits  of  the  survey  made  lately  by  Thomas  Clark.** 
That  was  the  suggestion.  Let  us  suppose  that  it  came  from  Clark 
himself,  for  he  was  present,  and  witnessed  both  agreements.  We 
may  presume  him  to  have  said  to  the  parties,  "  You  must  remember 
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that  I  ran  lines  around  the  hills  with  a  view  to  dividing  them, 
that  these  lines  were  in  many  places  far  above  the  base  of  the 
hills.  Suppose  a  miner  of  one  of  you  strikes  a  vein  of  ore  above 
these  lines,  is  he  to  stop  when  he  comes  to  my  lines?"  It  is 
quite  conceivable  that  such  a  suggestion  was  likely  to  be  made 
by  a  surveyor,  who  attached  more  importance  to  his  survey  than 
to  the  covenant  of  the  parties  which  disregarded  it,  though  it 
was  in  fact  a  very  idle,  and,  as  the  sequel  proved,  a  very  mis- 
chievous suggestion.  But  how  did  the  parties  answer  it  ?  By 
stipulating  that  Robert  Coleman  and  the  heirs  of  Peter  Grubb 
should  have  ^^full  liberty  and  privilege  of  ingress^  egre%%^  and  re- 
gress to  and  from  said  mine-hills,  and  shall  have  free  and  uninter- 
rupted  liberty  and  potoer  to  dig,  sink  shafts,  drive  drifts,  raise  and 
carry  away  any  ore  that  may  be  found  to  extend  beyond  the  limits 
of  said  survey.**  Never  was  an  impertinent  suggestion  of  a  sur- 
veyor, or  anybody  else,  more  effectually  answered.  It  was  in 
effect  telling  him,  "your  lines,  run  for  a  purpose  which,  upon  the 
fullest  investigation,  has  been  found  impracticable,  are  now  to  be 
disregarded.  Veins  of  ^any  ore*  are  to  be  mined  as  if  you  had 
never  made  your  lines.  We  are  going  to  retain  the  hills  in  com- 
mon as  an  undivided  estate,  and  therefore  not  only  may  veins  be 
pursued  beyond  your  lines,  but  full  right  of  ingress  and  mining 
privileges  are  secured  to  the  parties  as  to  the  hills — the  whole 
hills,  whether  in  group  or  individually. 

The  sentence,  be  it  observed,  has  two  distinct  members,  one 
of  which  relates  to  the  hills  as  natural  objects,  the  other  to  veins 
of  any  ore  that  may  permeate  them,  and  both  together  assure  a 
full  mineral  right. 

We  said  when  the  case  was  here  last  year,  that  this  allusion  to 
the  Clark  survey,  in  the  supplemental  agreement,  was  not  for 
the  purpose  of  restricting  the  rights  of  the  parties,  but  rather  for 
the  purpose  of  extending  them — or  at  least  of  rescuing  them 
from  any  abridgment  by  reason  of  the  lines  Clark  had  run 
around  the  hills :  4  Wright  51.  Such  is  our  opinion  still.  We 
conceive  that  the  parties  solemnly  covenanted  with  each  other 
that  the  much-talked-of  Clark  survey  should  be  set  aside,  and 
therefore,  in  obedience  to  their  will,  we  set  it  aside.  The  learned 
judge  himself  seemed  to  have  disregarded  it  in  Coleman  v.  Grubb, 
11  Harris  401,  and  only  returned  to  it  in  this  case,  when  his 
sudden  affection  for  it  grew  so  strong  that  it  betrayed  him  into 
the  imprudent  assertion  that  "  the  construction  put  on  all  these 
writings  by  the  Supreme  Court  subverts  the  intention  of  the 
parties.'*  If  this  accusation  be  true  (whether  it  be  consistent 
with  the  decorum  of  the  bench  we  will  not  stop  to  say),  then  it 
follows  that  the  parties  intended  to  divide  part  of  the  hills,  and 
retain  only  the  residue  in  common.  If  so,  whence  came  the 
''difficulties,'*  which  could  not  be  surmounted  by  more  than  a 
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year's  labour  of  themselves  and  their  picked  men?  If  they 
could  divide  the  base  of  the  hills  up  two  hundred  yards,  why 
could  they  not  divide  the  other  two  hundred  yards,  to  the  top  of 
the  hills  f  The  minerals  were  quite  as  numerous,  as  valuable, 
and  as  much  intermixed  at  and  near  the  base  as  at  and  near  the 
summit.  Again,  it  may  be  asked,  if  they  intended  to  retain  in 
common  only  so  much  of  the  hills  as  some  future  surveyor  should 
be  able  to  say  was  above  the  unmarked  and  unrecorded  lines  of 
the  Clark  survey,  why  did  they  not  say  so  ?  Judge  Yeates,  who 
was  one  of  the  guardians,  was  very  competent  to  express  that 
thought,  if  it  existed  in  his  mind,  and  is  not  the  absence  of  ex- 
pression evidence  that  no  such  thought  existed  ?  Why  were  no 
durable  marks  or  monuments  of  the  Clark  survey  placed  upon 
the  ground  ?  Why  was  not  the  draft  made  part  of  the  agree- 
ment, or  annexed  to  it,  and  spread  upon  the  record  as  a  muni- 
ment of  title  ?  Why  were  employers  and  miners,  for  a  whole 
generation,  left  to  blunder  on  in  ignorance  of  the  Clark  lines  ? 
Why  were  these  lines  marked  only  on  a  paper,  left  to  be  dis- 
puted about  by  surveyors  and  lawyers — not  found  by  one  jury 
and  found  by  another — set  aside  at  one  time  by  a  judge,  when 
detached  masses,  not  veins,  of  ore  were  in  question,  and  insisted 
upon  by  the  same  judge,  when  veins,  not  detached  masses,  of  ore 
were  in  question  ? 

These  are  some  of  the  inquiries  which  are  forced  upon  the 
mind,  by  the  assertion  that  vre  subvert  the  intention  of  the  par- 
ties, when  we  construe  their  agreement  as  reserving  the  entire 
hills  in  common  for  the  benefit  of  all  their  successors  in  title. 
If  they  did  not  intend  that  entire  reservation,  their  language 
was  most  unfortunately  chosen.  If  they  did  intend  it,  their  lan- 
guage was  most  appropriate  and  expressive. 

And  there  is  equity,  too,  in  our  construction.  These  hills  have  be- 
come immensely  valuable.  Blewett  found  his  copper-ore  near  the 
base  of  the  middle  hill,  and  more  precious  ores  still  may  appear  as 
mining  progresses.  Varieties  of  iron-ore  that  were  valueless  in 
1787,  are  become  extremely  Valuable  to  the  modern  furnace.  With 
a  wise  forecast  the  ancestors  of  the  present  owners  determined  to 
retain  these  remarkable  deposits  of  ores  in  common,  that  each 
one  of  themselves  and  their  descendants  might  participate  in  the 
profit  and  advantage  of  mining  and  using  them.  Against  all 
selfish  eiforts  to  appropriate  the  best  part  of  them  to  certain 
owners  to  the  exclusion  of  other  equal  owners,  stands  our  con- 
struction of  the  papers.  Wo  believe  it  to  be  according  to  the 
very  mind  of  the  signers  of  the  papers,  but  if  we  are  mistaken, 
if  the  judge  below  has  read  their  intention  better  than  we  (a 
possibility  which  we  cheerfully  admit),  still  what  we  decide  is 
equitable,  for  we  hold  all  the  parties  entitled  to  share  in  all  the 
treasures  of  the  hills,  according  to  their  respective  interests.    If 
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this  took  away  from  some  an  exclusive  interest  for  which  they 
had  paid,  there  would  be  no  equity  in  such  a  rule  of  decision, 
but  as  it  simply  prevents  the  taking,without  compensation, of  an 
exclusive  interest  by  one  tenant  in  common  to  the  prejudice  of 
his  co-tenants,  it  is  exactly  the  case  in  which  equality  is  equity. 

After  the  execution  of  the  agreement  of  30th  August  1787, 
the  referees  made  their  report,  dated  31st  August  1787,  wherein 
they  allotted  to  Curtis  Grubb  and  Robert  Coleman  Cornwall  Fur- 
nace, and  certain  tracts  of  land  '*  referred  to  in  a  draft  or  plot 
made  by  Thomas  Clark,  viz.,  No.  1  and  No.  2,  containing  seven 
hundred  and  fifty  acres,  excepting  thereout  the  draft  of  the  ore 
banks  and  hills  lately  surveyed  by  the  said  Thomas  Clark ;"  to 
Curtis  Grubb  they  allotted  Union  Forge,  situate  on  Swatara 
Creek,  and  certain  lands ;  and  to  Burd  Grubb  and  Henry  Bates 
Grubb  they  allotted  Hopewell  Forges  and  certain  lands — they 
fixed  the  sums  to  be  paid  back  and  forth  for  owelty,  and  they 
concluded  their  report  by  providing  that  the  tract  of  land  called 
Bigham's  Place,  at  Conewago,  and  a  small  tract  of  forty  acres 
adjoining  thereto,  and  *'  also  the  ore-banks  and  mine-hills  of 
Cornwall  Furnace  do  still  remain  undivided,  to  be  held  by  the 
said  Curtis  Grubb,  Robert  Coleman,  Burd  Grubb,  and  Henry 
Bates  Grubb,  as  tenants  in  common,  according  to  their  respect- 
ive shares,  and  to  the  covenants  and  articles  in  the  said  agree- 
ment hereinbefore  recited,  contained.**  Their  report  was  filed 
in  the  amicable  actions  which  had  been  instituted  in  the  Courts 
of  Common  Pleas  of  Lancaster  and  Dauphin  counties,  was  duly 
confirmed  by  said  courts,  and  remains  there  an  imperishable  re- 
cord that  the  "ore-banks  and  mine-hills  were  not  divided,"  the 
ore-banks  and  mine-hills  as  Nature  made  them,  not  as  Clark  sur- 
veyed them. 

It  looks  very  much  as  if  this  paper  had  been  prepared  whilst 
it  was  expected  the  hills  were  to  be  divided  according  to  the 
Clark  draft,  and  then,  after  the  execution  of  the  papers  of  the 
31st  August,  the  concluding  clause  was  added,  inadvertently 
leaving  the  allusion  to  the  Clark  survey  in  the  beginning  of  the 
report  unchanged.  But  this  is  necessarily  only  a  conjecture. 
The  learned  counsel  ground  an  argument  on  that  exception  of 
the  Clark  survey  out  of  the  partition.  They  say  it  shows  that 
all  that  was  not  within  the  survey  was  divided. 

Taking  the  report  altogether  we  think  that  no  such  inference 
can  be  fairly  drawn.  But  even  if  it  could,  we  are  to  remember 
that  this  was  an  amicable  partition,  and  that  the  referees  acted 
under  the  written  agreements  of  the  parties.  Now,  if  the  parties 
had  withdrawn  the  mine-hills  from  the  jurisdiction  of  the  referees 
and  agreed  to  hold  them  in  common,  the  report  was  a  nullity  so 
far  as  it  affected  to  divide  them.  They  could  not  give  any  part 
of  the  hills  to  Curtis  Grubb  and  Robert  Coleman  in  severalty. 
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and  exclude  the  heirs  of  Peter  Grubb,  if,  the  day  before,  Curtis 
Grubb  and  Robert  Coleman  had  agreed  to  hold  the  whole  of  the 
hills  in  common  with  the  heirs  undivided.  They  were  controlled 
necessarily  by  the  agreements  of  the  parties.  The  question, 
therefore,  is  thrown  back  upon  the  construction  of  the  agree- 
ments. The  question  of  construction  embraces  the  whole  case. 
If  the  agreements  of  the  80th  August  exempted  the  whole  of  the 
hills  from  partition,  they  are  exempted,  and  that  such  was  the 
tenor  of  the  paper,  we  have  endeavoured  to  show.  The  report 
tends  to  confirm  our  construction  not  only  by  its  concluding 
clause,  to  which  I  have  referred,  but  by  its  allotment  of  furnaces 
and  forges  to  each  of  the  tenants  in  common ;  for  the  benefit  of 
which  each  party  would  need  the  same  free  connection  with  the 
mine-hills  in  future  which  they  had  enjoyed  theretofore. 

One  other  suggestion  of  counsel  is.  worthy  of  notice.  It  is 
Baid  our  construction  will  interfere  with  the  rights  of  private 
property  in  Cornwall  Furnace  and  its  appurtenances,  which  are 
on  the  big  iron  hill.  Not  necessarily,  for  that  furnace  was 
allotted  to  Curtis  Grubb  and  Robert  Coleman  in  severalty,  and 
if  it  was  a  part  of  one  of  the  hills  it  has  so  long  been  held  ad- 
versely to  the  other  tenants  in  common  as  to  perfect  the  title  of 
the  present  owners.  When  the  judgment  of  partition  was  ren- 
dered in  the  suit  of  1851,  a  lot  was  excepted  out,  upon  proof 
that  it  was  held  adversely  by  one  of  the  defendants,  and  I  under- 
stand that  to  be  part  of  the  same  lot  to  which  this  allusion  of 
counsel  applies.  If  there  was  a  several  title  to  it  then,  the  lapse 
of  time  has  bettered  that  title. 

But  even  if  the  improvements  of  one  tenant  in  common  be 
upon  the  undivided  estate,  and  cannot  be  held  under  the  Statute 
of  Limitations,  equity  would  compel  the  co-tenants  to  compen- 
sate the  party  who  made  the  improvements,  before  they  would 
be  permitted  to  enure  to  the  common  benefit^ of  all  the  tenants. 
An  account  between  the  co-tenants  would  be  a  ready  means  of 
adjusting  their  respective  equities  as  well  for  improvements 
made  upon,  as  for  profits  derived  from  the  common  estate. 

And  this  complaint  about  disturbing  the  private  rights  of  par- 
ties, leads  me  to  notice  the  extravagant  length  to  which  the 
learned  judge  pushed  our  former  ruling.  He  told  the  jury  twice 
that  it  extended  the  privilege  of  mining  to  all  the  tenants  in 
common  "  throughout  the  whole  Cornwall  estate."  I  believe 
that  was  the  name  by  which  tlje  whole  estate,  consisting  of  many 
hundred  acres  of  lands,  was  known  before  partition  was  made  in 
1787.  If  the  learned  judge  meant  to  say  that  we  had  decided 
that  the  tenants  in  common  might  mine  on  any  of  these  lands 
beyond  the  natural  boundaries  of  the  hills,  he  misconstrued  our 
instructions.  We  never  made  any  such  decision.  No  thought 
of  permitting  the  tenants  to  mine  on  lands  lying  beyond  the 
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natural  boundaries  of  the  hills,  and  which  had  been  assigned  to 
others  in  severalty,  was  ever  entertained  or  expressed  upon  this 
bench.  The  speculative  views  that  were  suggested  in  11  Harris 
409,  had  reference  to  the  mode  of  mining  within  the  hills,  and 
were  not  predicated  of  the  rights  of  property.  They  certainly 
do  not  warrant  the  large  inference  of  the  judge  below,  and  be- 
sides them,  we  know  of  no  casual  observations  even  that  could 
be  thought  to  warrant  it. 

We  will  add,  in  conclusion,  that  it  may  be  worthy  of  the  con- 
sideration of  counsel  whether  a  bill  in  equity  would  not  be  the 
appropriate  mode  of  defining  the  natural  boundaries  of  the  hills. 
It  is  possible  that  equity  enough  to  support  such  a  bill  can  be 
found  in  the  circumstances  of  the  owners  of  the  hills  and  of  the 
adjacent  lands,  and  that  a  commission  appointed  out  of  a  court 
of  equity  would  either  adopt  the  waters  that  surround  the  hills 
as  their  appropriate  boundaries,  or  mark  and  set  such  other 
bounds  as  would  save  litigation  in  future. 

A  summary  of  our  reasons  for  adhering  to  the  construction 
we  have  heretofore  given  to  the  agreements  of  20th  August  1787, 
may  be  stated  thus  : — 

1st.  That  construction  is  according  to  the  terms  of  the  agree- 
ment. 

2d.  It  is  sanctioned  by  the  contemporaneous  construction  of 
the  parties,  and  those  claiming  under  them,  as  evinced  by  their 
use  of  the  premises. 

3d.  It  is  equitable. 

4th.  The  agreements,  with  the  necessary  judicial  construction 
of  them,  became  a  part  of  the  judicial  record  of  the  partition 
of  the  residue  of  the  estate,  constituting  thus  a  link  in  the  chain 
of  title,  and  estopping  all  parties. 

5th.  The  Clark  survey,  so  called,  was  not  the  "  accurate''  sur- 
vey, by  which  the  parties  meant  to  hold  the  hills  in  common. 

6th.  It  was  not  annexed  to  the  agreements,  nor  incorporated 
into  them,  nor  in  any  manner  made  a  part  of  them,  and  was 
referred  to  in  the*  agreements  only  to  be  set  aside  and  disre- 
garded. 

7th.  To  permit  such  a  survey  to  subvert  the  plainly-expressed 
intentions  of  the  parties  would  be  against  reason,  equity,  and 
justice. 

The  judgment  is  affirmed. 
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Angle  et  al.  versus  Brosius. 

Construction  of  Will. — Bequest  of  Money  to  be  invested  for  the  use  of  one        \  43   i87? 
for  Lifey  Remainder  to  **  his  legal  Issue  or  Heirs/'  construed.  ^^    '*^^ 

A  testatrix  by  will  bequeathed  one-fifth  of  her  estate  to  her  nephew  S.  C, 
"the  money  to  be  invested  in  land,  ho  the  said  S.  C.  having  a  life  estate  in 
the  same,  and  at  his  death  to  his  legal  issue  or  heirs ;"  the  interest  of  the 
devu*ee,  so  invested,  having  by  various  conveyances  and  judicial  sales  become 
vested  in  B.,  the  heirs  at  law  of  S.  C.  brought  an  ejectment  against  him,  on  a 
case  stated,  in  which  it  was  Heldf 

1.  That  S.  C.  was  tenant  in  tail  under  the  will,  but  that  as  no  remainder 
was;  devised  to  bis  heirs  in  general,  the  reversion  after  the  determination  of 
the  estate  tail  was  undevised  and  descended  to  the  heirs  at  law  of  the  testa- 
trix. 

2.  That  the  title  of  the  defendant  ceased  at  the  death  of  S.  C,  the  devisee 
under  the  will. 

3.  But  that  the  plaintiffs  were  not  entitled  to  recover  as  the  heirs  of  S.  C, 
or  as  devisees  of  the  testatrix  in  remainder,  the  title  being  in  the  heirs  of  the 
testatrix. 

Error  to  the  Common  Pleas  of  Franklin  county. 

This  was  an  action  of  ejectment  brought  by  Sarah  Angle, 
James  Ross,  Rebecca  Wilson  and  John  Wilson  her  husband, 
Sarah  E.  Myers  and  William  L.  Myers  her  husband,  Mary  A. 
Craig  and  William  Craig  her  husband,  and  Richard  Cunning- 
ham, against  Emanuel  Brosius,  for  a  tract  of  land  situate  in 
Montgomery  township,  containing  twenty-three  acres  more  or  less, 
in  which  the  following  case  was  stated  for  the  opinion  of  the 
court  below : — 

The  parties,  by  their  counsel,  agree  upon  the  following  facta, 
in  the  nature  of  a  special  verdict,  upon  which  they  pray  the 
court  to  enter  judgment.  If  in  the  opinion  of  the  court  the 
plaintiffs  are  entitled  to  recover,  then  judgment  to  be  entered 
for  plaintiffs  for  the  land  in  dispute,  otherwise  judgment  to  be 
entered  for  the  defendant  with  costs. 

1.  It  is  admitted  that  the  plaintiffs  are  the  heirs  at  law  of 
Samuel  C.  Ross,  deceased. 

2.  It  is  also  admitted  that  Rebecca  McFerren  made  her  last 
will  and  testament  11th  November  1840,  which,  after  her  death, 
was  duly  admitted  to  probate  before  the  register  of  the  county 
of  Franklin,  9th  August  1841.  In  said  will  ihe  said  testatrix 
(inter  alia)  devised  as  follows,  viz.:  "Item  fifth.  I  bequeath 
the  last  fifth  to  Samuel  C.  Ross,  my  nephew,  and  son  of  my 
sister  Rachael  Ross,  deceased,  the  money  to  be  invested  in  land, 
he  the  said  Samuel  C.  having  a  life  estate  in  the  same,  and  at 
his  death  to  his  legal  issue  or  heirs.''  This  paper  is  made  part 
of  the  case.  Of  the  said  will  the  said  testatrix  appointed  Jacob 
Negley  and  William  Duffield  executors^  who  assumed  the  duties 
of  the  trust. 
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3.  It  IS  admitted  that  the  said  executors,  in  pursuance  of  the 
directions  of  the  said  will,  invested  the  said  fifth  in  real  estate, 
and  made  purchase  of  the  land  in  controversy  on  the  13th 
February  1844,  from  G.  W.  Akers  and  wife,  who  made  the  deed 
to  William  Duffield,  one  of  said  executors  in  trust  under  the 
provisions  of  said  last  will.     'This  deed  has  been  mislaid. 

4.  It  is  admitted  that  Samuel  C.  Ross  went  into  possession  of 
this  property  either  before  the  date  of  the  deed,  or  on  the  day 
of  its  date,  with  his  son  John  J.  Ross ;  and  that  the  said  Samuel 
C.  Ross  conveyed  and  ass.^ned  his  interest  in  the  land  on  the 
14th  of  February  1844  to  W.  H.  Wolff,  in  trust  for  creditors. 

5.  On  the  8th  June  1844,  Wolff,  the  assignee,  conveyed  by 
deed  the  title  vested  in  him  in  trust  for  creditors  to  William 
Duffield  and  Jacob  Negley. 

6.  On  the  6th  of  May  1848,  Jacob  Negley  conveyed  the  un- 
divided half  derived  through  Wolff  to  John  J.  Ross,  the  son  and 
only  child  of  said  Samuel  C.  Ross. 

7.  The  said  William  Duffield  having  died,  his  administrator 
applied  to  the  Orphans'  Court  of  Franklin  county  for  an  order 
of  sale  of  said  undivided  half  of  the  land,  derived  through  Wolff, 
for  the  payment  of  debts.  The  court  decreed  the  sale,  and  it  is 
admitted  that  the  proceedings  were  regular,  and  the  adminis- 
trator sold  and  conveyed  the  title  to  the  undivided  half  to  John 
J.  Ross  on  the  22d  of  December  1848. 

8.  It  is  also  admitted  that  E.  Brosius  obtained  a  judgment  in 
the  Common  Pleas  of  said  county  against  John  J.  Ross,  upon 
which  judgment  process  was  issued,  this  land  levied  on,  con- 
demned, and  sold  as  the  estate  of  John  J.  Ross  to  E.  Brosius ; 
that  the  proceedings  were  all  in  due  form ;  that  a  deed  was  duly 
executed  12th  January,  and  acknowledged  19th  January  185f5, 
and  delivered  by  the  sheriff  to  the  purchaser  for  the  land  in 
dispute. 

9.  It  is  also  admitted  that  Samuel  C.  Ross,  and  his  son  John 
J.  Ross,  on  the  25th  March  1855,  joined  in  a  deed  of  convey- 
ance of  all  their  title  to  said  land,  in  fee  simple  to  defendant  E, 
Brosius. 

10.  That  S.  C.  Ross  was  a  widower  at  the  date  of  the  death 
of  the  testatrix  and  never  married  thereafter ;  and  it  is  further 
admitted  that  John  J.  Ross  was  his  only  child,  and  that  he  was 
never  married ;  that  he  died  in  the  year  1855,  in  the  month  of 
September,  aged  about  thirty-four  years;  that  the  father  sur- 
vived the  son  until  July  1860,  when  he  also  died. 

The  deeds  referred  to  were  made  part  of  the  case. 

April  the  19th  1862,  the  court  entered  judgment  for  the  de- 
fendant, with  costs  of  suit. 

The  case  was  thereupon  removed  into  this  cour^;  by  the  plain- 
tiff, where  the  following  errors  were  assigned : — 
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1.  The  court  below  erred  in  entering  judgment  upon  the  case 
stated  for  the  defendant. 

2.  The  court  below  should  have  entered  judgment  for  the 
plaintiffs  in  the  case  stated. 

The  case  was  argued  at  great  length  in  this  court  by  John 
Cessna  and  J.  McD.  Sharpe  for  plaintiffs,  and  by  F.  W,  Kim- 
mell,  William  McLellan^  and  (?.  W.  Brewer  for  defendant. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — The  word  "issue"  is  well  adapted  for  a  word  of 
limitation,  having  much  more  aptitude  for  such  an  use  than  it 
has  to  designate  the  objects  of  a  gift.  In  signification  it  very 
nearly  resembles  the  technical  phrase  "heirs  of  the  body,"  and 
indeed  the  two  were  used  as  synonyms  in  the  statute  De  Bonis, 
Hence  it  has  long  been  settled  that  when  real  estate  is  devised 
by  one  or  more  limitations  in  the  same  will  to  a  person  and  his 
issue,  the  word  issue  will  be  construed  as  a  word  of  limitation, 
so  as  to  give  the  ancestor  an  estate  tail,  unless  there  are  ex- 
pressions in  the  will  unequivocally  indicative  of  a  contrary 
intention.  It  may  be  that  less  is  required  to  overcome  the 
primary  meaning  of  the  word  "issue,"  when  used  in  a  will, 
than  would  be  necessary  to  destroy  the  force  of  the  technical 
words  "heirs  of  the  body;"  but  it  cannot  be  regarded  as  a  word 
of  purchase,  unless  the  context  clearly  shows  that  the  testator 
intended  to  use  it  in  the  abnormal  and  restricted  sense  of  chil- 
dren, sons,  daughters,  &c.  There  is  nothing  in  the  will  of 
Rebecca  McFerren  which  thus  defines  and  restricts  its  mean- 
ing, or  shows  a  purpose  to  employ  it  in  any  other  than  its  natural 
signification.  The  devise  in  question  is  to  Samuel  C.  Ross  for 
life,  and  at  his  death  "to  his  legal  issue  or  heirs."  Were  it  to 
him  for  life,  and  at  his  death  to  his  legal  issue,  without  more, 
beyond  doubt  it  would  give  an  estate  tail  to  Samuel  C.  Ross. 
What,  then,  is  the  effect  of  the  added  words  "or  heirs"  in  the 
devise  of  the  remainder?  Certainly  not  to  weaken  the  force  of 
the  words  "  legal  issue,"  and  to  show  that  the  testatrix  intended 
by  them  not  limitation  but  personal  description.  Whatever  may 
be  their  meaning,  it  is  manifest  that  the  added  words  are  not 
restrictive.  They  are  strictly  words  of  limitation.  They  point 
to  no  persons.  Tliey  express  only  the  character  in  which  the 
remainder-men  are  to  take,  and  they  are  the  only  words  which 
the  testatrix  has  used  explanatory  of  the  devise  to  the  legal 
issue  of  Samuel  C.  Ross.  Then  the  will  must  receive  its  ordi- 
nary construction.  It  gave  to  Samuel  C.  Ross  more  than  a  life 
estate,  for  it  gives  also  a  remainder  to  his  issue  or  to  the  heirs 
of  his  body.  This  made  the  devise  a  gift  of  an  estate  tail,  unless 
the  added  words  "or  heirs"  raised  it  to  an  estate  in  fee  simple. 
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A  devise  to  him  for  life  with  remainder  to  his  heirs  would  have 
been  such,  but  the  remainder  was  given  to  his  "issue  or  heirs." 
No  intention  is  apparent  to  devise  more  than  one  remainder,  and 
that  was  to  vest  in  enjoyment  at  the  death  of  Samuel  C.  Ro  is. 
There  is  therefore  no  ground  for  construing  the  will  as  a  devise 
for  life,  remainder  to  the  issue  or  heirs  of  the  body  of  the  first 
taker,  with  remainder  to  the  heirs  general.  In  other  words,  it 
cannot  be  an  estate  tail  in  Ross  with  remainder  in  fee  to  his 
heirs,  and  therefore  an  estate  in  fee  simple  in  him.  The  words 
*'or  heirs"  are  manifestly  used  as  equipollent  with  the  worU 
"  legal  issue,"  and  indicate  lineal  descendents  or  heirs  of  the 
body.  And  this  is  the  more  clear  if  we  notice  that  in  oth<;r 
parts  of  the  will  the  testatrix  used  the  word  heir  to  describe 
lineal  relationship.  Throughout  the  whole  will  the  thought  in 
her  mind  expressed  by  the  word  heir  was  of  direct  not  collateral 
descent. 

This  view  of  the  will  leads  to  the  following  conclusions : — 

1.  Samuel  C.  Ross  was  tenant  in  tail  under  the  will  of  the 
testatrix. 

2.  No  remainder  was  devised  to  his  heirs  general. 

3.  The  reversion  after  the  determination  of  the  estate  tail  was 
undevised,  and  descende<l  to  the  heirs  at  law  of  the  testatrix. 

4.  The  title  of  the  defendant  below  ceased  with  the  death  of. 
Samuel  C.  Ross. 

6.  The  plaintiffs  are  not  entitled  to  recover  as  heirs  of  Ross, 
or  as  devisees  of  the  testatrix  in  remainder. 

6.  The  title  is  in  the  heirs  of  Rebecca  McFerren.  The 
plaintiffs  may  be  some  of  those  heirs,  but  the  case  stated  does 
not  show  it  distinctly.  Some  portion  of  her  estate  may  have 
descended  to  them,  but  what  share  we  are  unable  to  say  from 
this  record. 

Upon  the  whole  we  think  it  proper  to  reverse  the  judgment  of 
the  Court  of  Common  Pleas,  and  direct  the  case  stated  to  be 
quashed,  because  it  does  not  contain  a  statement  of  facts  suffi- 
ciently full  to  enable  us  to  determine  what  interest  in  the  land 
in  controversy,  if  any,  belongs  to  the  plaintiffs. 

Judgment  reversed,  and  the  case  stated  as  in  the  nature 
of  a  special  verdict  is  set  aside. 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  191 


Stevenson,  Bowen  &  Nesmith  versus  Hoy. 

Authority  of  Agent^  limitation  of. — Evidence  of  Authoriti/  to  act  for 
Principal. — Contents  of  Letter  when  not  admissible  in  Evidence. — 
Admissibility  of  Conversations^  part  of  whic/i  has  been  given  in  Evi- 
dence, 

1.  Though  one  act  as  an  agent  for  another  in  writing  letters,  collecting 
money,  &c.,  he  is  not  thereby  authorized  to  give  a  written  guaranty  in  the 
name  of  his  principal  for  goods  purchased  liy  himself. 

2.  Evidence  of  a  general  agency  in  transacting  business  for  the  principal, 
is  not  admissible  in  an  action  against  him  on  a  guaranty :  for  the  act  of  the 
agent  in  signing  it,  was  not  within  the  scope  of  his  authority. 

3.  But  proof  that  similar  guaranties  had  been  made  and  ratified  or  pre- 
Tiously  authorized  by  the  defendant,  would  have  been  admissible. 

4.  Evidence  of  the  contents  of  a  letter  written  by  the  plaintiffs  to  the  de- 
fendant is  not  admissible  where  it  appeared  that  the  plain tiifs  had  in  their 
possession  fifac  simile  of  the  original,  which  they  failed  to  produce. 

5.  Where  the  plaintiffs  called  a  witness  to  prove  that  the  defendant  had 
banded  to  him  a  letter  (sent  by  their  agent),  which  he  had  read  to  defendant,  as 
also  a  part  of  the  conversation  had  between  them,  it  was  not  error  to  admit 
on  cross-examination  the  rest  of  the  conversation,  to  the  effect  that  he,  the 
defendant,  knew  nothing  of  the  guaranty,  and  that  he  had  given  nothing  of 
the  kind. 

Error  to  the  Common  Pleas  of  Centre  county. 
This  was  an  action  of  assumpsit^  brought  in  the  court  below  to 
August  Term  1858,  by  Samuel  Stevenson,  Smith  Bowen,  and 
Alfred  Nesmith,  doing  business  as  Stevenson,  Bowen  &  Nesmith, 
against  Jacob  Hoy. 

The  material  facts  of  the  case  were  these : — John  R.  Hughes, 
a  merchant  of  Jacksonville,  Centre  county,  applied  to  the  plain- 
tiffs, merchants  of  the  city  of  Philadelphia,  to  purchase  a  bill 
of  goods.  The  goods  were  not  purchased  at  that  time,  but  after 
his  return  home  he  wrote  to  them,  offering  Jacob  Hoy  as  surety 
or  guarantor  for  the  payment  of  the  goods,  and  enclosed  the 
following  written  guaranty,  purporting  to  be  signed  by  Jacob 
Hoy  :— 

"Messrs.  Stevenson,  Bowen  &  Nesmith. 

"  Gentlemen, — Should  J.  R.  Hughes  purchase  a  bill  of  goods 
from  you  on  six  months'  time,  and  should  fail  to  pay  at  the  time, 
I  will  stand  good  for  the  same. 

"  Respectfully  yours,  "  Jacob  Hoy." 

Upon  inquiry  by  their  agent,  then  in  this  county,  they  were 
satisfied  with  the  name  of  Hoy  as  surety,  and  shipped  the  goods 
to  Hughes  in  pursuance  of  an  order  forwarded  in  a  letter  of  the 
16th  June  1857,  which  accompanied  the  guaranty  purporting 
to  be  signed  by  Hoy,  the  defendant.     The  plaintiffs  then  for- 
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warded  to  their  agent,  G.  W.  McWilliams,  an  account  of  the 
goods  shipped  to  Hughes.  This  was  received  by  Mr.  McWil- 
liams, thon  at  Rock  Springs,  in  Centre  county.  On  the  29th  June 
1857,  Mr.  McWilliams  mailed  to  Jacob  Hoy  the  bill  of  goods 
received  by  him  from  the  plaintiffs,  with  a  letter  informing  Mr. 
Hoy  that  the  bill  or  invoice  enclosed  was  of  goods  sold  to  J.  R. 
Hughes  in  consideration  of  Mr.  Hoy*s  written  guaranty  to  Ste- 
venson, Bowen  &  Nesmith  to  pay  the  amount  in  six  months, 
should  Mr.  Hughes  fail  to  do  so.  The  purchase  by  Mr.  Hughes 
amounted  to  $745.35.  This  letter  it  was  proved  and  admitted  was 
received  by  Mr.  Hoy. 

When  John  R.  Hughes  became  insolvent,  he  left  Centre  county 
in  March  1858,  and  died  in  Missouri  in  August  1858.  The 
letter  sent  by  Mr.  McWilliams  to  Jacob  Hoy,  the  29th  June 
1855,  enclosing  invoice  of  purchase  by  Hughes,  and  informing 
Hoy  that  the  goods  were  sold  in  consideration  of  his  written  guar- 
anty, was  not^inswered  by  Hoy.  Thus  matters  remained  until 
the  purchase-money  of  the  goods  became  due.  Suit  was  then 
brought  against  Hughes  and  judgment  obtained.  This  suit  was 
then  brought  against  Jacob  Hoy  to  recover  the  amount  of  the 
goods  purchased  by  Hughes,  under  the  circumstances  above 
stated. 

The  name  of  Jacob  Hoy  was  not  in  his  handwriting,  and  there 
was  some  evidence  on  the  trial  that  it  was  written  by  Hughes, 
but  in  a  feigned  and  unusual  hand.  Nor  was  there  any  authority 
shown  from  Hoy  to  Hughes,  or  to  any  other  person,  to  sign  the 
name  of  Hoy  to  the  guaranty;  but  the  plaintiffs  insisted  that  by 
his  silence  after  he  had  notice  that  they  held  his  written 
guaranty,  he  induced  them  to  rely  on  their  security  as  valid  and 
genuine,  until  Hughes  had  became  insolvent,  and  their  claim 
which  they  could  otherwise  have  secured  was  lost,  and  that  he 
became  thereby  responsible  to  them  for  the  amount. 

On  the  trial  the  plaintiffs,  after  some  other  evidence,  offered 
the  guaranty  upon  which  the  suit  was  founded,  purporting  to  have 
been  signed  by  Jacob  Hoy,  being  the  same  enclosed  to  plaintiffs 
by  J.  R.  Hughes  in  the  letter  of  16th  June  1857,  together  with 
the  order  for  the  goods,  accompanied  by  proof  that  the  guaranty 
is  in  the  handwriting  of  John  R.  Hughes  and  to  be  followed  by 
evidence  that  at  or  about  the  time  of  the  guaranty  John  R. 
Hughes  was  acting  as  the  agent  of  Jacob  Hoy,  and  as  such 
writing  letters  in  his  name,  collecting  money  and  giving  receipts 
for  the  same  in  his  name,  endorsing  bank  checks  in  his  name, 
upon  which  endorsements  the  checks  were  paid,  and  have  not 
since  been  questioned.  Also  by  proof  that  on  the  10th  day  of 
December  1857,  the  plaintiffs  again  addressed  a  letter  to  Jacob 
Hoy,  Jacksonville,  Centre  county,  Pennsylvania,  in  which  they 
informed  him  that  Mr.  Hughes  had  not  paid  the  bill  of  $745.35, 
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-whicli  he  promised  to  pay  if  Hughes  did  not;  that  they  had 
drawn  upon  him  for  the  amount  of  bill  payable  25th  of  the  same 
month,  and  that  they  would  expect  him  to  pay  if  Mr.  Hughes 
did  not  give  him  the  money  to  pay  the  draft,  and  that  they  had 
sent  the  draft  to  Humes,  McAllister,  Hale  &  Co.,  Bankers, 
Bellefonte,  where  he  would  please  take  the  money  and  pay  the 
draft,  with  exchange  on  Philadelphia ;  that  no  reply  was  received 
in  answer  to  said  letter ;  [that  John  R.  Hughes  continued  to  re- 
side at  Hoy's  Mills,  Centre  county,  within  one  half  mile  of 
Jacksonville,  in  which  Walker  post  office  is  situated,  until  the 
month  of  March  1858,  and  until  after  the  bill  and  guaranty  were 
placed  in  the  hands  of  an  attorney  for  collection,  and  until  after 
Jacob  Hoy  had  been  informed  by  the  attorney  of  that  fact,  when 
Hughes  left  the  county  for  parts  unknown,  leaving  no  estate  out 
of  which  the  claim  or  any  portion  thereof  could  be  collected ;] 
that  Hoy  received  the  letter  in  evidence  dated  29th  June  1857, 
mailed  at  Rock  Springs,  and  the  bill  enclosed,  and  showed  them 
to  Richard  C.  Hughes,  by  whom  the  contents  of  the  same  were 
fully  explained  to  him,  and  that  shortly  after  J.  R.  Hughes  left 
the  county  he  positively  denied  ever  having  received  any  such 
letter  or  bill. 

That  portion  of  the  offer  enclosed  in  brackets  was  objected  to 
by  the  defendant  and  rejected  by  the  court,  and  the. residue  ad- 
mitted in  evidence  under  exception  by  both  parties. 

The  plaintiffs  then  offered  to  prove  the  contents  of  a  letter 
written  by  them  to  defendant  on  the  10th  day  of  December 
1857,  which  they  had  shown  was  mailed  at  Philadelphia  on  the 
same  day,  addressed  to  Jacob  Hoy,  Jacksonville,  Centre  countv, 
Pennsylvania  (notice  to  produce  which  on  the  trial  had  been  duly 
given  by  the  plaintiffs  to  the  defendant),  having  also  proved  by 
William  Allison,  postmaster  at  Jacksonville,  that  a  letter  mailed 
at  Philadelphia  on  the  10th,  arrived  at  Jacksonville  on  the  12th 
December  1857.  They  had  previously  offered  a  copy  of  this 
letter,  taken  from  a/ac  simile  impression  made  upon  a  copying 
press,  and  had  proved  by  Thomas  R.  Searle  that  he  was  in  the 
employ  of  the  plaintiffs  as  book-keeper  in  1857 ;  that  he  saw  and 
read  the  original  letter  before  it  was  sent ;  that  a  fac  simile  im- 
pression was  taken  by  a  boy  in  a  letter-book  from  which  the 
copy  offered  was  taken;  that  he  had  compared  the  copy  offered  with 
the  copy  in  the  book.  The  defendant's  counsel  objected  to  the 
admission  of  the  paper  offered,  because — 1.  It  was  not  a  correct 
copy.  2.  It  was  a  copy  of  a  copy ;  and  because  3.  The  fac 
simile  in  plaintiffs*  letter-book,  from  which  it  purports  to  h'e 
copied,  is  the  best  evidence  and  ought  to  be  produced ;  and  the 
court  rejected  the  offer.  An  offer  to  prove  the  contents  of  the 
letter  was  there  made;  but  it  was  objected  to,  and  rejected  by 
the  court. 

7  Wr.— 13 
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After  the  plaintiffs  had  proved  the  insolvency  of  Hughes,  his 
removal  from  Centre  county  in  1858,  and  that  Hoy  was  informed 
by  mail  that  he  had  given  his  guaranty  as  above  stated,  and  that 
the  letter  which  contained  this  information  had  been  received, 
the  defendant  proposed  to  ask  the  witness  then  on  the  stand, 
what  Mr.  Hoy  had  said  when  he  read  the  letter  to  him,  which 
was  objected  to  by  the  plaintiffs  on  the  ground  that  they  had 
not  given  any  of  his  declarations  in  evidence,  and  that  his 
declarations  to  a  third  party  with  whom  the  plaintiffs  had  no 
connection,  were  not  evidence.  The  court  overruled  the  objec- 
tion and  admitted  the  evidence. 

The  court  below  (Graham,  P.  J.),  after  stating  the  material 
facts  of  the  case,  and  the  grounds  on  which  the  plaintiffs  and 
defendant  rested  their  case,  charged  as  follows : — 

"  [The  letter  of  plaintiffs  to  Hoy  is  as  follows : — 

"  Rock  Springs,  June  29th  1857. 
"  Mr.  Jacob  Hoy,  Centre  county. 

'*  Sir :  Enclosed  you  will  find  duplicate  invoice  of  goods  sold 
Mr.  J.  R.  Hughes,  in  consideration  of  your  written  guaranty  to 
us  to  pay  the  amount  in  six  months,  should  Mr.  Hughes  fail  to 
do  so.  The  object  in  writing  you  is  to  notify  you  of  the  pur- 
chase of  the  goods  by  Mr.  Hughes,  and  the  amount,  viz., 
$745.35.  Yours,  respectfully, 

"Stevenson,  Bowen  &  Nesmith, 
*'Per  G.  W.  McWiLLiAMS.*' 

"  You  will  have  this  letter  out  with  you,  and  from  it  and  all 
the  evidence  in  the  case,  you  will  determine  whether  Mr.  Hoy 
knew  and  understood  that  the  plaintiffs  held  his  written  guaranty 
for  the  goods  purchased  by  Hughes.  If  he  so  understood  the 
letter  and  remained  silent  and  did  not  reply,  but  suffered  plain- 
tiffs to  rest  upon  their  supposed  guaranty,  although  a  forgery, 
until  Hughes  became  insolvent  and  the  debt  was  lost,  then  the 
dofenduno  would  be  liable,  and  we  cannot  instruct  you  as  lo- 
quosted  ly  defendant's  counsel,  that  if  tlic  guaranty  wa^  li 
forgery  the  defendant  might  disregard  the  notice  received  from 
plaintiffs,  and  incur  no  liability. 

"  On  the  contrary,  if  you  are  not  satisfied  from  the  evidence 
that  defendant  fully  understood  plaintiffs*  letter,  as  a  notice  that 
they  held  his  written  guaranty  for  the  goods  purchased,  if  from 
the  evidence  of  his  being  illiterate  and  not  able  to  read  writing 
easily  or  understandingly,  and  further  that  he  had  really  signed 
no  Z'\v\  guaranty,  you  believe  that  he  honestly  understood  plain- 
tiffs' letter  as  a  request  to  guarantee  a  purchase  that  had  been 
made  previous  to  that  time  by  Hughes,  and  not  as  a  notice  that 
tliey  tlien  held  a  written  guaranty  signed  by  him,  then  the  Je- 
fciulaiit  would  not  be  li;<ble. 
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"  This  is  an  action  to  charge  one  man  with  the  debt  of  another, 
and  in  such  cases  the  evidence  on  the  part  of  the  plaintiffs  ought 
to  be  very  explicit.  The  plaintiffs  are  required  to  make  out  the 
case  to  your  satisfaction.  The  evidence  must  preponderate  in 
their  favour ;  if  it  is  equally  balanced  the  plaintiffs  ought  not  to 
recover.] 

"  If  from  the  whole  evidence  applied  to  the  point  in  this  case 
on  which  we  have  said  the  rights  of  the  respective  .parties  depend, 
you  are  reasonably  well  satisfied  that  the  plaintiffs  ought  to  re- 
cover, find  in  their  favour, 

''  [On  the  contrary,  if  the  evidence  has  failed  to  satisfy  you 
that  the  letter  of  plaintiffs  was  understood  by  defendant  as  a 
notice  that  they  then  held  his  written  guaranty,  but  on  account 
of  his  being  illiterate,  or  unable  properly  to  read  writing,  he 
understood  it  only  as  a  request  to  guarantee  the  purchase  made 
by  Hughes,  then  the  plaintiffs  ought  not  to  recover. 

"  We  cannot  instruct  you,  as  requested  by  counsel,  that  Hoy 
is  to  be  considered  by  you  as  a  man  of  ordinary  intelligence. 
You  will  judge  of  his  intelligence  from  the  evidence  on  that 
subject.  Nor  can  we  instruct  you,  as  requested  by  defendant's 
counsel,  that  the  Act  of  26th  April  1855  will  prevent  plaintiffs 
from  recovering  in  this  case."] 

Under  these  instructions  there  was  a  verdict  and  judgmeiit 
for  defendant;  whereupon  the  plaintiffs  sued  out  this  writ,  and 
assigned  for  error  here  the  rejection  and  admission  of  the  testi- 
mony above  mentioned,  and  so  much  of  the  charge  of  the  court 
as  is  included  above  in  brackets. 

McAllister  and  Beaver,  for  plaintiffs  in  error. 

William  P.  Wilson,  James  T.  Hale,  and  Adam  Hoy,  for  de- 
fendant. 

The  r^pi  lion  of  ihe  couri  was  delivered,  June  26th  1862,  by 
Reap,  J. — This  case  tu.'iis  upon  a  paper  no  part  of  which  is 
in  the  handwriting  of  the  defendant,  and  it  is  directly  proved  to 
be  in  the  handwriting  of  John  R.  Hughes,  and  the  name  of 
Jacob  Hoy  signed  to  it  is  in  a  disguised  handwriting,  not  the 
natural  hand  of  Hughes,  but  it  is  Hughes's  handwriting  disguised 
from  his  usual  handwriting.  This  paper  is  the  guaranty  upon 
which  this  suit  w.as  brought,  and  was  primd  facie  a  forgery  by 
Hughes  upon  which  the  defendant  was  not  liable. 

The  plaintiff  offered  in  evidence  the  guaranty,  accompanied 
by  proof  that  the  guaranty  is  in  the  handwriting  of  John  R. 
Hughes  (and  to  be  followed  by  evidence  that  at  or  about  the  time 
of  the  oruaranty,  John  R.  Hughes  was  acting  as  the  agent  of 
Jtioob  ll«»y,  aril  as  sujh,  writing  letters  in  his  name,  collecting 
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money  and  giving  receipts  for  the  same  in  his  name,  endorsing 
bank  checks  in  his  name,  upon  which  endorsement  the  checks 
were  paid  and  have  not  been  questioned).  The  portion  of  the 
oflfer  in  brackets  was  objected  to  by  the  defendant  and  rejected 
by  the  courts  and  we  think  properly ;  none  of  these  acts,  if  proved, 
would  establish  such  an  agency  in  Hughes  as  to  authorize  him  to 
give  a  written  guaranty  in  Hoy*s  name,  for  a  bill  of  goods  to  be 

Purchased  by  Hughes  from  the  plaintiff  on  six  months*  credit, 
t  is  an  act  of  an  entirely  different  character,  the  acts  offered  to 
be  proved  being  clearly  for  the  convenience  and  accommodation  of 
Hoy,  whilst  the  act  actually  done  was  solely  and  exclusively  for 
the  benefit  of  Hughes,  without  any  corresponding  advantage  to 
Hoy,  who  at  the  best,  if  Hughes  paid  the  bill,  would  only  be  re- 
lieved from  the  payment  of  the  debt  of  a  third  person.  The 
proof  should  have  been  of  similar  guaranties  recognised  and 
ratified,  or  previously  authorized  by  the  defendant.  This  act 
was  clearly  not  within  the  scope  of  his  authority  arising  out  of 
his  implied  agency,  as  offered  to  be  proved  in  this  case. 

The  power  of  a  partner  in  a  firm  of  a  general  commercial 
nature,  as  stated  by  Story  on  Agency,  §  124,  is  of  a  most  exten- 
sive character,  but  it  is  clear  that  one  partner  is  not  authorized 
to  bind  the  partnership  by  the  guaranty  of  the  debt  of  a  third 
person  without  a  special  authority  for  that  purpose,  or  one  to  be 
implied  from  the  common  coiXrse  of  the  business,  or  the  previous 
course  of  dealing  between  the  parties,  unless  the  guaranty  be 
afterwards  adopted  and  acted  upon  by  the  firm  (3  Kent  63) ;  such 
being  the  restriction  upon  the  power  of  a  partner,  who  is  the 
agent  of  the  whole  for  the  purpose  of  carrying  on  the  business, 
how  little  reason  is  there  for  taking  off  this  restriction  in  the  case 
of  the  very  limited  implied  agency  in  Hughes  arising  out  of  the 
acts  proposed,  which  are  greatly  inferior  to  the  authority  legiti- 
mately vested  in  one  member  of  a  partnership  ? 

The  next  offer  was  to  prove  the  contents  of  a  letter  of  the 
plaintiffs  to  the  defendant  of  the  10th  December  1857,  the  receipt  I 
of  which  was  denied  on  oath  by  the  defendant.  This  offer  was  ^ 
properly  rejected,  because  it  appeared  that  the  plaintiffs  had  in  , 
their  possession  vi,  facsimile  of  the  original  letter  which  they  did 
not  produce,  which  was  better  evidence  than  the  recollection  of  ' 
the  witness. 

The  next  exception  was  to  the  cross-examination  of  Richard 
Hughes,  a  witness  oh  the  part  of  the  plaintiff,  who  was  called  to 
prove  that  Mr,  Hoy  gave  to  him  the  letter  of  the  agent  of  the 
plaintiff  of  the  29th  June  1857,  which  he  read  to  him. 

Upon  his  cross-examination  the  witness  testified  as  follows : 
*'Mr.  Hoy  showed  me  the  letter  and  asked  me  to  read  it  to  him. 
Mr.  Hoy  can't  read  writing  very  well.  When  I  told  him" — (and 
liere  the  court  admitted  the  following,  which  was  the  subject  of 
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the  exception) :  "  Mr.  Hoy  said  it  could  not  be  as  I  told  him,  for 
he  had  never  given  anything  of  the  kind  at  that  time,  and  that 
he  understood  the  letter  differently.  He  said  he  understood  the 
letter  as  asking  him  to  go  security.  He  said  it  could  not  be- 
that  he  knew  nothing  of  it.''  There  certainly  could  be  no  reason 
for  excluding  this  part  of  the  conversation,  of  which  the  plaintiff 
had  given  the  prior  part,  and  which  was  absolutely  necessary  for 
the  proper  information  of  the  court  and  jury,  and  the  court  was 
therefore  right  in  admitting  it. 

We  have  ciarefully  examined  the  charge  of  the  court,  and  find 
it  certainly  as  favourable  to  the  plaintiffs  as  they  had  any  reason 
to  expect  upon  the  evidence  in  the  case.  The  questions  of  fact 
were  fairly  submitted  to  the  jury,  and  have  been  determined  by 
them  in  favour  of  the  defendant,  who  was  sought  to  be  rendered 
liable  on  a  paper  which  he  never  saw  or  signed,  or  authorized 
any  one  else  to  write  or  sign,  and  which  was  clearly  a  forgery. 

There  is  nothing  in  the  fourth,  fifth^  and  sixth  specifications 
of  error. 

Judgment  affirmed. 


Hughes  versus  Stevens.  .ploi 

Warrant  exhausted  by  Return  of  Survpt/. — Resurvey  made  without 
Order  invalid. —  Commencement  of  Title  under  descriptive^  indescrip- 
tive,  and  shifted  Warrants, 

1.  Though  the  oflBcial  surveyor  of  the  Commonwealth  may  correct  his  survey 
while  the  warrant  remains  in  his  hands,  his  control  over  it  ceases  after  his 
return  has  been  made  to  the  land  office,  and  no  renurvey  thereon  without  an 
order  for  that  purpose  is  of  any  validity  whatever,  either  against  the  Common- 
wealth or  any  other  claimant,  and  this  whether  the  first  return  has  been 
formallv  accepted  or  not. 

2.  Where  a  warrant  is  descriptiv.e  and  not  shifted  in  its  location,  the  title 
of  the  warrant  commences  with  its  date.  If  shifted,  the  title  commences  when 
the  survey  is  returned  and  accepted,  except  as  against  those  who  have  actual 
notice  of  the  survey,  in  which  case  the  title  commences  with  the  survey,  as  it 
does  also  where  the  warrant  is  indescriptive. 

3.  The  rule  which,  in  case  of  conflicting  rights,  requires  the  surveyor  to 
execute  the  warrants  that  are  placed  in  his  hands  in  the  order  of  priority  has 
no  application  to  such  as  are  indescriptive,  for  they  are  not  conflicting. 

4.  Where  several  indescriptive  warrants  placed  in  the  hands  of  the  surveyor 
at  different  times  were  returned  on  the  same  day,  no  presumption  arises  that 
the  first  delivered  to  the  surveyor  were  executed  first.  In  such  cases  priority 
of  execution  is  matter  of  proof  rather  than  presumption. 

5.  Where  surveys  are  returned  to  the  land  office,  and  marked  "  in  dispute*' 
this  entry  has  the  effect  of  a  caveat  against  their  acceptance,  and  no  patent 
could  issue  prior  to  the  Act  of  January  22d  1802,  to  either  claimant  until  the 
dispute  was  decided. 

6.  Where  it  was  apparent  from  the  return  of  the  deputy  surveyor  on  several 
indescriptive  warrants  placed  in  his  hands  at  different  times,  but  returned  to 
the  land  office  at  the  same  time,  that  certain  of  the  surveys  had  been  made 
prior  to  the  others,  it  was  held  that  the  surveys  first  in  time  wore  first  in  right. 


.  Digitized  by  LjOOQIC 


198  SUPREME  COURT  [Harrisburg 

[Hughes  V.  Stevens.] 

Error  to  the  Common  Pleas  of  Franklin  county. 
This  was  an  action  of  ejectment  by  J.  Holker  Hughes  against 
Thaddeus  Stevens,  in  which  the  following  case  was  stated  for  the 
opinion  of  the  court  in  the  nature  of  a  special  verdict : — 

John  Ilolker  procured  from  the  Land  Office  of  Pennsylvania 
twenty-seven  warrants,  commencing  with  Robert  Smith  and  end- 
ing with  Alexander  S.  Dallas,  each  for  four  hundred  acres  of 
land,  bearing  date  the  6th  day  of  September,  A.  D.  1792.  The 
warrants  that  cover  the  land  in  dispute  were  issued  in  the  names 
of  Pascal  HoUingsworth,  Maurice  Kennedy,  John  Duncan,  Robert 
Henry  Duncan,  John  Findley,  and  Edmund  Duncan,  and  are 
part  of  the  twenty-seven  warrants  above  mentioned.  These  war- 
rants are  indescriptive,  and  call  for  land  in  Washington  town- 
ship, Franklin  county,  Pennsylvania.  John  Holker  paid  the 
purchase-money  and  surveying  fees  for  twenty-seven  warrants, 
and  lodged  them  in  the  hands  of  Matthew  Henderson,  deputy 
surveyor  of  Franklin  county,  for  location  and  survey,  as  per  his 
return  hereinafter  recited.  Samuel  Nicholson,  for  himself  and 
General  William  Duncan  (who  paid  the  purchase-money),  took 
out  six  warrants,  dated  the  3d  day  of  January,  A.  D.  1793,  in  the 
names  of  Matthew  Duncan,  Eliza  Duncan,  Sarah  Nicholson,  John 
Cooper,  William  Duncan,  and  William  Moulder.  These  six  war- 
rants were  also  indescriptive,  and  were  lodged  in  the  hands  of 
Matthew  Henderson,  deputy  surveyor,  as  above  stated,  for 
Franklin  county,  to  bo  located  and  surveyed  by  him,  as  per  his 
return  hereinafter  recited.  On  the  15th  day  of  January,  A.  D. 
1795,  Matthew  Henderson  forwarded  to  the  land  office,  at  Har- 
risburg,  a  draft  of  the  surveys  made  by  him,  on  the  warrants  of 
John  Holker,  and  on  the  warrants  of  Samuel  Nicholson  and 
"William  Duncan,  accompanied  by  the  following  return :  *'  This 
draft  describes  a  parcel  of  land  situate  in  Guilford  and  Green 
townships,  in  the  county  of  Franklin.  The  black  lines  represent 
a  survey  begun  and  carried  on  the  20th  of  June,  a.  d.  1793,  for 
Samuel  Nicholson,  in  execution  of  his  Avarrants  in  the  names  of 
Matthew  Duncan,  Eliza  Duncan,  Sarah  Nicholson,  John  Cooper, 
William  Duncan,  and  William  Moulder,  dated  the  3d  day  of 
January,  A.  D.  1793.  The  circumstances  intervening  which  pre- 
vented the  completion  of  the  surveys  at  the  time  were,  that 
Henry  Kaddle  had  an  improvement  and  warrant  adjoining  the 
land  intended  to  be  taken  in ;  it  was  thought  proper  that  Kad- 
dle's  survey  should  first  be  made ;  and,  bad  weather  coming  on 
at  the  same  time,  the  business  was  postponed  until  the  3d  day  of 
April,  A.  D.  1794,  when  a  survey  was  made  for  Henry  Kaddle, 
and  on  the  7th  day  of  the  same  month,  at  the  instance  of  John 
Holker,  who  also  claimed  the  greater  part  of  tlie  same  lands, 
under  part  of  twenty-seven  warrrant.s,  dated  the  Gth  day  of  Sep- 
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tember,  a.  d.  1792,  beginning  with  Robert  Smith  and  ending 
with  Alexander  J.  Dallas ;  the  lines  formerly  run  were  revised 
and  new  ones  run,  represented  above  with  red  ink.  The  surveys 
previously  made  for  Mr.  Holker,  and  the  intermediate  vacancies 
and  matters  relative  thereto,  are  all  represented  in  a  general 
draft,  accompanying  this  for  the  inspection  of  the  board  of  pro- 
perty, and  humbly  submitted  by 

"  Matthew  Henderson,  D.  S. 
*'  To  Daniel  Brodhead,  Surveyor-General  of  Pennsylvania. 

"  N.  B. — Mr.  Nicholson  claims  the  whole  of  the  land  included 
within  the  black  lines  on  his  first  four  warrants  above  mentioned, 
and  also  that  space  between  the  same  and  Rocky  Ridge  in  part 
of  his  other  two  warrants,  M.  H.*' 

This  draft  and  survey  of  Matthew  Hendj^son  was  returned 
into  the  land  ofiicc,  marked  "in  dispute,'*  and  remained  on  the 
disputed  files  of  the  land  department  until  1843.  The  Pascal 
Hollingsworth,  Maurice  Kennedy,  John  Duncan,  John  Findley, 
and  Edmund  Duncan  warrants,  owned  by  John  Holker,  were 
located  by  Matthew  Henderson  for  Mr.  Holker,  on  the  land  em- 
braced within  the  red  lines  of 'his  draft.  The  Mattliew  Duncan, 
Eliza  Duncan,  Sarah  Nicholson,  John  Cooper,  William  Duncan, 
and  William  Moulder  warrants,  owned  by  Samuel  Nicholson  and 
General  William  Duncan,  were  located  by  Matthew  Henderson 
for  them,  on  the  land  embraced  within  the  black  lines  of  his 
draft.  Matthew  Henderson,  in  locating  the  Holker  warrants, 
and  also  the  warrants  of  Samuel  Nicholson  and  General  William 
Duncan,  only  run  the  exterior  lines,  and  did  not  locate  each 
warrant  separately,  on  a  distinct  and  separate  parcel  of  ground. 
On  the  21st  day  of  November,  A.  D.  1808,  John  Holker  procured 
Thomas  Poe,  deputy  surveyor  of  Franklin  county,  to  go  upon 
the  land  now  in  dispute,  and  to  locate  and  survey  each  of  his 
warrants,  contained  in  the  Matthew  Henderson  survey,  sepa- 
rately, as  per  his  return.  These  warrants  thus  located  by 
Thomas  Poe  (and  being  a  part  of  the  Holker  warrants,  referred 
to  by  Matthew  Henderson  in  his  return),  covered  all  the  land 
embraced  within  the  red  lines  of  the  Matthew  Henderson  draft, 
including  almost  all  the  land  within  the  black  lines  of  the  same 
draft,  and  by  which  Samuel  Nicholson  and  General  William 
Duncan  claimed.  On  the  8th  day  of  January,  A.  D.  1811,  Thomas 
Poe  returned  these  surveys  into  the  land  office  for  John  Holker, 
and  they  were  on  that  day  accepted.  The  title  to  the  Holker 
warrants  and  surveys,  by  sundry  good  and  sufficient  deeds  and 
conveyances,  became  regularly  vested  in  J.  Holker  Hughes,  the 
plaintiff.  The  taxes  on  the  land  now  in  dispute  were  regularly 
assessed  with  Hughes's  other  lands  from  year  to  year,  and  paid 
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by  J.  Holker  Hughes  and  those  under  whom  he  claims,  from 
the  year  1808  until  the  present  time.  On  the  16th  day  of 
April,  A.  D.  1796,  Samuel  Nicholson  sold  his  interest  in  the 
land  to  General  William  Duncan.  On  the  8th  of  January  1828, 
General  William  Duncan,  by  his  attorney  in  fact,  Matthew 
Duncan,  sold  the  land  in  question  to  Thaddeus  Stevens,  the  de- 
fendant in  this  suit,  who  paid  most  of  the  purchase-money  to  said 
attorney  in  fact,  Matthew  Duncan.  Samuel  Hughes  (the  father 
of  the  present  plaintiff)  having  become  the  owner  of  the  Holker 
warrants  and  surveys  in  the  year  1837,  brought  an  action  of 
trespass,  quare  clausum  fregit,  against  Thaddeus  Stevens  to  No. 
1  of  January  Term,  A.  D.  1838,  of  the  Court  of  Common  Pleas 
of  Franklin  county,  Pennsylvania,  for  alleged  trespasses  com- 
mitted by  said  Stevens,  in  cutting  and  coaling  the  timber  grow- 
ing on  the  land  noif  in  dispute.  The  parties  made  a  case  stated 
in  the  nature  of  a  special  verdict,  in  which  they  agreed  to  submit 
the  title  to  the  land  to  the  judgment  of  the  court,  and  if  judg- 
ment on  the  title  were  given  for  the  plaintiff,  the  damages  should 
afterwards  be  assessed  by  arbitrators,  writ  of  inquiry,  or  other- 
wise. The  Court  of  Common  Pleas  adjudged  the  title  to  be  in 
Hughes  (the  plaintiff),  and  damages  were  assessed  at  $495,  and 
judgment  entered  therefor  on  the  20th  day  of  November,  A.  D. 
1840.  A  writ  of  error  was  sued  out,  and  on  the  20th  of  June, 
A.  D.  1842,  the  Supreme  Court  reversed  the  judgment  of  the 
Court  of  Common  Pleas,  and  judgment  was  entered  for  the  plain- 
tiff in  error  (Stevens)  on  the  case  stated.  (See  report  of  the  case, 
3  W.  &  S.  465.)  The  land  in  dispute  in  that  suit  is  the  same 
land  for  the  recovery  of  which  this  ejectment  has  been  brought. 
In  pursuance  of  the  decision  and  judgment  of  the  Supreme  Court, 
Thaddeus  Stevens  obtained  patents  from  the  Commonwealth 
dated  the  7th  day  of  July,  A.  D.  1843.  And  the  surveyor-general 
in  his  oflSce  divided  the  original  survey  of  Matthew  Henderson, 
and  appropriated  the  land  embraced  in  said  survey  to  the  several 
warrants  then  held  by  Thaddeus  Stevens,  so  as  to  issue  patents 
for  the  same.  Thaddeus  Stevens  paid  the  oflSce  fees  and  received 
the  patents.  At  this  time  the  Matthew  Henderson  survey  of  the 
16th  of  January,  A.  D.  1795,  was  marked  accepted.  After  the 
aforesaid  judgment,  and  the  issuing  of  the  patents,  Thaddeus 
Stevens  paid  to  General  William  Duncan  the  balance  of  the  pur- 
chase-money, to  wit,  $500,  and  received  from  him  a  deed  dated 
the  2d  day  of  August,  A.  D.  1855.  Thaddeus  Stevens  brought 
an  action  of  ejectment  for  the  land  in  dispute  in  this  suit  against 
Samuel  Hughes  and  J.  Holker  Hughes,  to  No.  151  of  August 
Term  1843,  of  the  Court  of  Common  Pleas  of  Franklin  county. 
On  the  1st  day  of  April,  A.  D.  1846,  the  defendants  in  that  action 
filed  the  following  disclaimer  of  title,  to  wit :  "  The  defendants 
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in  the  above  action  disclaim  title  to  one  hundred  and  eighty-two 
acres  or  thereabouts  (supposed  to  be  included  in  the  plaintifTs 
claim),  adjoining  lands  of  James  Beard,  John  Vance,  and  land 
suryeyed  on  a  warrant  to  Pascal  HoUingsworth,  defendants  not 
being  in  possession  of  the  same  after  the  issuing  of  the  writ. 

"  John  F.  Denny, 
"  April  1st  1846.  "  Attorney  for  defendants. 

"  To  Thos.  Bard,  Prothonotary." 

On  the  same  Thaddeus  Stevens  discontinued  his  ejectment. 
J.  Holker  Hughes  afterwards  cut  timber  on  the  land  and  coaled- 
it  for  the  use  of  his  furnace.  Thaddeus  Stevens  brought  an 
action  of  trespass  quare  clausum  f regit  against  said  Hughes,  to 
No.  2  of  August  Term,  A.  D.  1854,  of  the  Court  of  Common  Pleas 
of  Franklin  county.  The  defendant  (Hughes)  pleaded  liherum 
tenementum.  The  plaintiff  (Stevens)  replied  the  judgment  of  the 
Supreme  Court  as  an  estoppel,  and  as  conclusive  of  the  title. 
Issue  was  joined  and  judgment  was  given  by  the  Court  of  Com- 
mon Pleas  for  the  defendant  (Hughes).  The  plaintiff  (Stevens) 
sued  out  a  writ  of  error,  and  the  Supreme  Court,  on  the  15th  day 
of  July,  A.  D.  1858,  reversed*  the  judgment  of  the  court  below, 
and  awarded  a  venire  facias  de  novo.  The  case  was  again  tried 
in  the  Common  Pleas,  a  verdict  given  in  favour  of  the  plaintiff 
(Stevens)  for  $500  and  costs,  and  judgment  subsequently  entered 
on  the  verdict.  (See  report  of  the  case  in  7  Casey  381.)  The 
land  in  dispute  is  woodland,  and  is  now  all  situate  in  Guilford 
township,  Franklin  county,  Pennsylvania.  For  the  particular 
questions  raised  and  decided  upon  the  trial  of  the  action  of  tres- 
pass quare  clatmum  fregit^  entered  to  No.  1  of  January  Term, 
A.  D.  1838,  by  the  Court  of  Common  Pleas  of  Franklin  county, 
between  Samuel  Hughes,  plaintiff,  and  Thaddeus  Stevens,  de- 
fendant, and  also  in  the  case  of  Thaddeus  Stevens  against  J. 
Holker  Hughes,  entered  to  No.  202  of  August  Term,  A.  d.  1854, 
the  Court  is  referred  to  the  records  in  said  cases,  and  the  reports 
thereof  respectively,  in  3  W.  &  S.  456  and  7  Casey  381.  All 
the  papers  and  documents  in  any  way  referred  to  are  made  part 
of  this  case  stated. 

K  the  court  be  of  the  opinion,  upon  the  foregoing  statement 
of  facts,  that  the  title  to  the  l|nd  in  dispute  is  in  the  plaintiff, 
then  judgment  to  be  entered  for  the  plaintiff  for  said  land ;  but 
if  not,  then  judgment  to  be  entered  for  the  defendant.  The  costs 
to  follow  the  judgment,  and  either  party  reserving  the  right  to 
sue  out  a  writ  of  error  therein,  without  aflSdavit  or  recognisance. 

There  are  several  "returns,"  "records,"  and  "drafts"  re- 
ferred to  in  the  case  stated,  but  as  they  were  not  to  be  found  in 
the  paper-books,  it  was  not  possible  to  include  them  in  this  report. 

April  19th  1862,  the  court  entered  judgment  for  the  defendant. 
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This  writ  was  then  sued  out  by  plaintiflf,  for  whom  the  following 
errors  were  assigned : — 

1.  The  court  erred  in  entering  judgment  for  the  defendant  in 
the  case  stated. 

2.  The  court  should  have  entered  judgment  for  the  plaintiff  in 
the  case  stated. 

Beilly  ^  Sharpe  and  John  Cessnay  for  plaintiff. 

William  McLellan^  for  defendant. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — The  first  surveys  made  on  the  warrants  under  which 
the  plaintiff  claims,  were  returned  into  the  land  office  on  the  15th 
day  of  January  1795.  The  warrants  had  therefore  then  per- 
formed their  office.  The  deputy  surveyor  had  exhausted  his 
power.  No  act  which  he  could  do  after  having  made  the  return 
could  enlarge  or  diminish  the  rights  of  the  warrantee.  The 
warrant  was  no  longer  in  his  hands,  for  he  had  sent  it  back  to 
the  surveyor-general,  with  a  description  of  the  mode  of  its  exe- 
cution. That  a  resurvey  amounts  to  nothing  without  an  order 
for  it,  may  be  shown  by  abundant  authority.  It  has  been  asserted 
from  the  very  beginning  of  the  administration  of  our  land  sys- 
tem, and  it  has  never  been  seriously  questioned :  Drinker  v.  Hal- 
liday,  2  Yeates  89 ;  Porter  v,  Ferguson,  3  Id.  60;  Smith  v.  Faltz, 
4  S.  &  R.  478 ;  Deal  v.  McCormick,  3  Id.  343 ;  Vickroy  v. 
Skelly,  14  Id.  377 ;  Oyster  v.  Bellas,  2  Watts  879. 

Nor  does  it  matter  -that  the  return  has  not  been  formally  ac- 
cepted. With  the  acceptance,  the  deputy  surveyor  has  nothing 
to  do.  That  is  a  matter  exclusively  between  the  Commonwealth 
and  the  purchaser.  Without  an  order  of  resurvey,  therefore, 
there  was  no  authority  in  the  deputy  surveyor  to  locate  the 
plaintiff*s  warrants  a  second  time,  and  his  attempt  to  do  so  was 
an  entirely  unofficial  act,  which  gave  to  the  warrantee  no  rights, 
either  against  the  Commonwealth  or  any  other  claimant.  That 
the  surrender  of  the  warrant  and  the  return  of  the  survey  made 
thereon,  determines  the  authority  of  the  deputy  survey  without 
regard  to  the  subsequent  action  of  the  land  office,  is  not  only 
reasonable,  but  it  is  the  doctrime  of  the  cases.  Thus,  in  Deal  v. 
McCormick,  it  was  said  that  it  is  the  completion  of  the  survey 
on  the  ground  that  renders  a  subsequent  survey  invalid.  In  that 
case  the  first  had  not  been  accepted,  yet  the  second  was  void.  So 
in  Drinker  v,  Halliday,  the  authority  of  the  deputy  was  said  to 
expire  when  the  survey  was  complete  on  the  ground.  It  is  not 
meant  to  say  that  the  deputy  may  not  correct  his  survey  while 
the  warrant  remains  in  his  hands,  but  certainly  when  it  has 
passed  from  him  into  the  land  office,  his  power  ceases. 
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Holker,  under  whom  the  plaintiff  claims,  acquired  nothing, 
then,  as  against  any  prior  appropriation  of  the  land,  by  the  re- 
surveys  which  he  caused  to  be  made  in  1808,  and  returned  into 
the  office  in  1811.  These  surveys  and  returns  may  therefore  be 
thrown  out  of  the  case,  for  whatever  might  be  the  effect  of  their 
acceptance  as  against  any  persons  claiming  from  the  Common- 
wealth by  title  acquired  after  1811,  they  cannot  affect  the  Nichol- 
son surveys  made  in  1793-4,  and  returned  January  15th  1795. 
The  plaintiff  must  stand  or  fall  with  the  first  surveys,  and  the 
rights  of  the  parties  depend  upon  what  was  done  with  the  war- 
rants before  they  were  returned  into  the  land  office. 

The  twenty-seven  warrants  of  Holker  were  dated  September 
6th  1792.  They  were  all  indescriptive.  The  six  warrants  of 
Nicholson,  under  which  the  defendant  claims,  were  dated  Janu- 
ary 3d  1793.  They  also  were  indescriptive.  All  these  war- 
rants were  directed  to  the  same  deputy  surveyor.  Precisely 
when  they  came  into  his  hands  does  not  appear,  but  surveys  were 
made  upon  them  all,  and  all  the  surveys  were  returned  on  the 
same  day,  January  loth  1795.  The  land  embraced  in  the  sur- 
vey of  four  of  the  Nicholson  warrants,  being  the  land  now  in 
controversy,  was  marked  in  the  return  as  in  dispute,  and  the 
draft  and  survey  remained  on  the  disputed  files  until  1843,  when 
a  patent  was  granted  to  the  defendant,  who  had  succeeded  to 
the  Nicholson  title.  It  then  appears  that  the  warrants  of  Holker 
were  the  oldest,  but  that  the  returns  of  the  surveys  on  both  his 
and  Nicholson's  were  simultaneous.  Neither  party  has  any 
advantage  in  priority  of  return.  If,  therefore,  the  title  com- 
menced with  the  date  of  the  warrants,  that  of  the  plaintiff  would 
be  the  better,  because  older.  But  it  did  not.  As  already 
stated,  the  warrants  were  indescriptive.  The  rules  which  define 
the  inception  of  an  original  title  are  plain,  and  thoroughly  set- 
tled. Where  a  warrant  is  descriptive,  and  not  shifted  in  its  loca- 
tion, title  commences  with  its  date.  If  it  be  shifted,  the  title 
will  not  commence  until  the  survey  be  returned  into  the  land 
office  and  accepted,  except  as  against  persons  who  have  actual 
notice  of  the  survey.  In  the  excepted  case,  it  commences  with 
the  survey.  But  when  the  warrant  is  indescriptive,  title  is  ac- 
quired under  it  only  from  the  time  of  the  survey :  Lessee  of 
Lauman  v.  Thomas,  4  Binn.  51 ;  Lilly  v.  Pascal,  2  S.  &  R.  398. 
It  never  has  been  held  that  the  holder  of  an  indescriptive  war- 
rant acquires  any  interest  in  land,  even  by  relation,  until  hi3 
warrant  has  been  located  by  a  survey.  Until  then,  such  war- 
rants give  no  title  to  land  whatever:  Heath  v.  Knapp,  10  Watts 
405 ;  Shoemaker  v.  Huffnagle,  4  W.  &  S.  442 ;  Lessee  of  Arm- 
strong V.  Morgan,  3  Yeates  529.  Until  then,  there  is  nothing  in 
the  land  office  or  on  the  ground  to  give  the  Commonwealth  or  a 
purchaser  notice  that  the  land  has  been  appropriated. 
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As  between  the  holders  of  the  Holker  and  the  Nicholson  war- 
rants, then,  the  superiority  of  right  depends  not  upon  the  date 
of  the  warrants,  but  upon  the  priority  of  the  surveys  made 
under  them  ;  for  it  is  not  pretended  that  all  the  surveys  were  not 
returned  within  a  reasonable  time. 

It  is  argued  on  behalf  of  the  plaintiff  that  the  return  made 
into  the  land  office  shows  the  Holker  warrants  to  have  been  first 
in  the  deputy  surveyor's  hands.  It  is  next  insisted  that  it  was 
the  duty  of  the  officer  to  execute  warrants  according  to  their 
priority,  and  hence  that  it  must  be  presumed  the  Holker  warrants 
were  first  located.  The  argument  is  not  supported  by  the  facts 
of  the  case.  The  return  does  not  show,  nor  is  there  anything  in 
the  case  stated  to  show,  that  the  warrants  of  Holker,  under 
which  the  plaintiff  claims  the  land  in  contest,  were  in  the  deputy 
surveyor's  hands  on  the  20th  of  June  1793,  when  the  Nicholson 
warrants  were  located.  And  even  if  they  were,  it  is  not  clear 
that  it  was  the  duty  of  the  surveyor  to  locate  them  first.  There 
can,  therefore,  no  presumption  arise  that  the  surveys  made  under 
them  were  earlier  than  those  which  were  made  for  the  four 
Nicholson  warrants.  It  was  said,  indeed,  in  Gray,  v.  McCleary, 
4  Yeates  495,  that  the  rule  always  has  been,  where  there  are  con- 
flicting rights  in  the  hands  of  the  deputy  to  be  executed,  to 
execute  them  according  to  their  priority.  The  rule  is  undoubt- 
edly reasonable  and  just.  But  it  can  have  no  application  to 
indescriptive  warrants.  They  are  not  conflicting.  Applications 
and  descriptive  warrants  may  conflict,  for  they  may  call  for  the 
same  tract  of  land.  Such  were  the  applications  in  Gray  v. 
McCleary.  With  such  in  his  hands  it  would  open  a  wide  door 
for  favouritism,  confusion,  and  fraud,  were  the  deputy  surveyor 

Eermitted  to  locate  the  younger  first.  But  a  deputy  surveyor  who 
olds  two  indescriptive  warrants  lodged  with  him  by  two  different 
owners,  is  under  no  obligation  to  make  a  survey  upon  either  of 
them  until  the  owner  of  the  warrant  shows  him  the  vacant  land 
which  he  wishes  to  appropriate.  In  one  of  the  directions  given 
by  the  land  office  to  district  surveyors,  they  are  required  to 
execute  warrants  within  six  months,  ''  if  the  party  or  his  agent 
will  attend  and  show  the  lands  to  be  surveyed,"  and  when  a  sur- 
vey is  made,  to  make  return  thereof  within  six  months,  if  the 
party  pay  the  fees,  or  to  make  return  that  the  party  did  not 
show  the  lands,  or  did  not  pay  the  fees,  or  some  other  reasonable 
excuse.  And  this  court  has  held  that  it  is  the  duty  of  the  owner 
to  show  the  land  intended  to  be  taken  up :  Healy  v.  Marsh,  5  S. 
&  R.  187  ;  Hunter  v.  Meason,  4  Yeates  108.  It  would  be  intol- 
erable were  the  holder  of  an  indescriptive  warrant,  a  warrant 
that  gives  no  notice  of  any  land  taken,  permitted  to  put  it  into 
the  hands  of  a  deputy  surveyor,  show  him  no  land  to  be  sur- 
veyed, but  rest  supinely  until  some  junior  warrantee,  having 
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found  vacant  land,  had  caused  it  to  be  surveyed  under  his  war- 
rant, and  then  step  m  and  appropriate  it  to  himself.  This 
vould  be  reversing  the  maxim  that  the  law  favours  the  vigilant, 
and  it  would  render  it  unsafe  for  any  one  to  purchase  a  warrant 
until  he  had  satisfied  himself  that  there  were  no  unfilled  indescrip- 
tive  warrants  in  existence.  The  plaintiff,  therefore,  can  bring 
to  his  aid  no  presumption  that  the  surveys  under. the  Holker 
warrants  were  made  on  the  land  in  dispute  before  it  was  surveyed 
for  Nicholson.  Nor  does  the  matter  depend  upon  presumption. 
The  return  of  Henderson,  the  deputy  surveyor,  shows  that  they 
were  not.  In  that  it  appears  that  on  the  20th  day  of  June  1793, 
a  survey  was  begun  for  Nicholson  on  his  six  warrants,  and  was 
carried  on  until  four  of  them  had  been  filled,  covering  the  land 
now  in  contest.  Nothing  in  the  return  indicates  that  up  to  that 
time  the  land  had  been  appropriated  for  any  of  the  Holker 
warrants,  or  that  it  had  even  been  shown  to  the  surveyor  or  by 
the  warrantees.  Something  occurred  to  prevent  the  location  of 
the  other  two  Nicholson  warrants,  and  it  was  not  until  the  7th 
April  1794,  nearly  ten  months  afterwards,  that  Holker  interposed 
a  claim  for  th§  lands.  Then  the  lines  run  June  20th  1793  were 
revised  (not  another  survey  made),  and  new  lines  were  run  em- 
bracing other  lands  to  fill  in  part  the  remaining  two  warrants. 
Surveys  had  previously  been  made  for  Holker  or  some  oif  his 
batch  of  twenty-seven  warrants,  but  none  on  the  lands  covered 
by  Nicholson's  first  four  warrants.  Then  all  the  surveys  were 
returned  together.  Thus  it  is  apparent  from  the  returns  that 
the  Nicholson  surveys  and  appropriations  were  prior  in  time. 
And  as  all  the  surveys  were  founded  on  indoscriptive  warrants, 
as  between  the  parties,  the  surveys  which  were  first  in  time  were 
first  in  right. 

They  were  returned,  however,  as  in  dispute.  What  then? 
Marking  them  as  in  dispute  had  the  effect  of  a  caveat  against 
their  acceptance,  and  they  remained  unaccepted  until  1843.  It 
was  a  caveat  against  Holker,  as  much  as  against  Nicholson.  The 
land  ofiSce  could  not  issue  a  patent  to  either  until  the  dispute  was 
decided.  At  that  time  there  was  no  Act  of  Assembly  which 
provided  that  a  caveat  should  not  continue  to  bar  the  issuing  of 
a  patent  to  the  person  against  whom  it  was  entered  longer  than 
two  years,  unless  proceedings  be  instituted  to  bring  it  to  a  deter- 
mination. The  Act  of  January  22d  1802  had  not  been  passed, 
and  when  it  was  enacted,  it  made  provision  only  for  caveats 
"  thereafter  to  be  entered."  And  even  if  it  had  covered  this 
case,  it  was  as  much  Holker's  duty  to  bring  the  dispute  to  a 
determination  as  it  was  Nicholson's.  The  caveat  stood  in  the 
line  of  his  title.  If  Nicholson  could  not  avail  himself  of  the 
surveys  which  Henderson  the  deputy  surveyor  made  while  the 
caveat  was  pending,  for  the  same  reason  Holker  could  not. 
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It  is  no  importance,  then,  to  inquire  whether  a  patent  was 
properly  issued  to  the  defendant  in  1843  on  the  faith  of  the 
judgment  reported  in  3  W.  &  S.  465.  The  question  now  is 
whether  the  plaintiff  is  entitled  to  recover.  Let  it  be  that  this 
ejectment  is  to  be  regarded  as  a  substantial  appeal  from  the 
decision  of  the  board  of  property — the  defendant  would  be  enti-, 
tied  to  the  patent,  for  he  holds  the  superior  right. 

Did  the  case  demand  it,  doubts  might  be  suggested  whether 
the  resurveys  made  in  1808,  at  the  instance  of  Holker,  did  not 
amount  to  an  abandonment,  so  far  as  he  was  concerned,  of  his 
caveat  against  a  grant  of  a  patent  to  Nicholson.  As  a  foundation 
of  title  in  himself,  they  were  worthless,  as  we  have  seen.  But 
did  they  not  amount  to  an  assertion  that  he  did  not  rely  upon 
anything  which  the  surveyor  had  previously  done  ?  The  caveat 
was  not  a  formal  one.  It  was  a  mere  consequence  of  his  inter- 
posing a  claim  to  the  lands,  thus  causing  the  surveyor  to  note 
them  as  in  dispute.  Why  would  not  a  withdrawal  of  his  claim 
cause  the  caveat  to  fall  ?  If  it  would,  a  resurvey  without  an 
order  for  it,  though  ineffective  to  give  title  to  him,  might  be 
efficient  to  destroy  his  objection  to  another  title.  In  Lessee  of 
Steele  and  Wife  v,  Finley,  3  Yeates  169,  it  was  laid  down  a  clear 
rule  of  law  that  if  a  person  obtains  a  second  survey  on  a  warrant 
'»;hich  has  once  been  filled,  he  thereby  abandons  his  first  sur- 
vey, if  the  same  was  not  returned  into  the  surveyor-generars 
office  before  an  adverse  survey  is  made,  provided  the  same  (».  e., 
the  second)  was  done  with  his  consent  of  the  party,  unless  the 
contrary  appears.  It  must  be  admitted  that  Steele  v,  Finley  is 
in  some  respects  unlike  the  present  case ;  but  in  others  there  is 
a  resemblance.  We,  however,  express  no  opinion  upon  this 
question,  for  the  case  does  not  demand  it. 

Nor  need  we  enter  into  a  consideration  of  the  effect  of  the 
verdict  and  judgment  in  the  action  of  trespass  vi  et  armis  brouglit 
by  the  defendant  against  the  plaintiff,  in  which  a  case  having 
l)ocn  stated,  the  tit'o  was  :  ^  1^«  u  tu  be  in  the  defendant. 
AV^ithout  that,  for  tlio  reasonb  ..*.  j  ctc^tt;]  i^"  plaintiT  cannot 
recover. 

The  judgment  is  affirmed. 

Thompson,  J.,  was  absent. 

Woodward,  J.,  dissented. 
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Shorb's  Executors  vei^sus  Shultz. 

Contract  declared  void  for  want  of  Consideration, 

A.,  by  instrument  of  writing  dated  April  19th  ISoO,  agreed  that  *'  if  S.  sells 
his  houses  in I  will  get  his  release  of  the  judgment  Pennsylvania-Fur- 
nace has  on  it,  and  pay  his  part  of  it  to  the  furnace  if  done  within  the  year 
1856.  This  he  may  show  to  any  person  he  wishes  to  sell  to,  or  to  L./'  who  was 
a  partner  with  A.  in  the  furnace.  A.  dying  within  the  year,  the  judgment 
was  not  released  or  paid,  and  the  contract  of  sale  entered  into  by  S.  failed. 
In  an  action  by  S.  against  A.'s  executors,  on  the  agreement,  it  was  lleld^  that 
there  being  no  evidence  of  a  consideration  for  a  promise  to  S.  outside  of  the 
writing  itself,  and  none  being  expressed  therein,  the  engngement  on  A/a  part 
was  voluntary  without  any  equivalent,  and  not  enforceable  at  law:  consequently 
DO  action  could  be  sustained  on  the  agreement. 

Error  to  the  Common  Pleas  of  Centre  county. 

This  was  an  action  of  assumpsit,  brought  to  August  Term  1857, 
by  Samuel  Shultz  against  J.  F.  Mathias  and  James  B.  Murray, 
executors,  &c.,  of  Anthony  Shorb. 

The  plaintiff  declared  in  special  assumpsit,  setting  out  the 
instrument  qn  which  his  cause  of  action  was  founded  (a  copy  of 
which  will  be  found  in  the  opinion  of  this  court) ;  to  which  the 
defendants  pleaded  non  assumpsit  and  payment  with  leave,  &c. 

There  was  no  consideration  expressed  in  the  instrument  on 
which  suit  was  brought,  but  evidence  was  offered  and  received 
under  exception,  from  which  it  was  believed  an  adequate  con- 
sideration was  inferrable. 

Under  the  ruling  of  the  court  below,  there  was  a  verdict  and 
judgment  for  plaintiff;  whereupon  this  writ  was  sued  out  by  de- 
fendants. 

All  the  material  facts  of  the  case,  the  exceptions  taken  to  the 
admission  of  evidence  in  the  court  below,  and  the  errors  assigned 
here,  are  fully  stated  in  the  opinion  of  this  court. 

McAll'-''"  ^f-  B  -^     "   ^or  plaintiffs  in  error. 

James  T.  Uale  and  Adam  Hoy,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  June  2Gth  1862,  by 
Strong,  J. — The  cause  of  action  of  the  plaintiff  below  was 
founded  on  an  instrumeat  of  writing,  signed  by  Anthony  Sliorb, 
the  defendants'  intestate,  and  dated  April  19th  185G.    The  instru- 
ment is  in  these  words : — 

"  If  Samuel  Shultz  sells  his  houses  in  Pine  Grove,  I  will  get 
his  rclcnse  of  the  jmlgment  Pennsylvania  Furnace  has  on  it,  and 
pay  his  part  of  it  to  the  furnace,  if  done  within  the  year  1856. 
This  he  mnv  show  to  anv  person  he  wij^hos  to  Foil  to,  or  to  Mr. 
Lvon. 
*'•  April  IQth  18^6.  ''  A.  Shorb." 
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If  this  writing  can  be  regarded  as  an  assumption  of  any  engage- 
ment to  Samuel  Shultz,  if  its  purpose  was  anything  more  than 
an  offer  to  Mr.  Lyon  or  to  any  person  who  might  bujTthe  Pine 
Grove  property,  the  question  still  remains,  was  there  any  con- 
sideration for  the  promise?  None  certainly  is  found  in  f^ny 
evidence  outside  of  the  paper  itself.  Explanatory  circumstances 
were  proved.  It  was  proved  that  Mr.  Shorb  and  Mr.  Lyon  were 
partners  in  carrying  on  the  Pennsylvania  Furnace;  that  the 
firm  held  a  large  judgment  against  Shultz  and  Burchfield,  which 
was  a  lien  on  Shultz*s  houses  in  Pine  Grove,  as  well  as  upon 
other  property;  that  the  judgment  was  much  greater  in  amount 
than  the  entire  value  of  the  houses,  and  that  Shorb  was  the 
uncle  of  Shultz.  But  there  was  no  evidence  of  any  considera- 
tion of  a  promise  to  Shultz,  except  what  is  revealed  by  the 
writing  itself.  Now,  the  party  who  seeks  to  recover  damages 
for  the  breach  of  a  promise  made  to  him,  must  show  that  there 
was  a  consideration  for  the  promise.  The  burden  is  upon  him. 
Nor  will  the  law  presume  a  consideration  if  none  be  expressed 
or  shown.  In  the  instrument  upon  which  this  suit'  is  brought, 
none  is  expressed.  The  argument  in  support  of  the  charge  of 
the  learned  judge  of  the  Common  Pleas,  is  that  a  sale  by  Shultz 
was  the  consideration ;  that  the  sale  was  made  at  Shorb's  desire 
or  request,  and  that  the  consent  to  sell  was  purchased  by  the 
promise.  But  the  instrument  does  not  say  so.  It  does  not  speak 
of  any  request  by  Shorb,  or  even  wish,  that  the  plaintiff  should 
sell.  Doubtless  it  was  intended  to  facilitate  any  sale  which 
might  be  made — to  remove  from  the  mind  of  any  one  who  con- 
templated purchasing,  apprehension  of  the  judgment,  and  to 
satisfy  his  partner,  Mr.  Lyon.  To  them  it  was  an  offer.  Had 
any  purchaser  bought  on  the  faitk  of  it,  he  might  have  insisted 
that  the  property  should  be  disencumbered  of  the  judgment. 
The  instrument  bears  some  resemblance  to  a  letter  of  credit.  It 
was  made  to  be  shown  to  a  purchaser,  and  whatever  consideration 
there  was  that  could  give  it  life,  was  not  in  the  sale,  but  was  to 
come  from  the  purchaser  or  from  Mr.  Lyon.  The  utmost  that 
can  be  said  of  the  sale  is,  that  it  was  to  be  the  condition  of  the 
release  or  payment  of  the  judgment,  not  a  consideration  for  the 
promise  to  release  and  pay.  The  paper  may  be  correctly  para- 
phrased thus  :  "  Tell  Mr.  Lyon  or  any  person  who  may  wish  to 
buy  the  Pine  Grove  houges  of  Samuel  Shultz,  that  if  or  in  the 
event  he  sells  them  within  the  year  1856, 1  will  get  him  released 
from  the  judgment  which  is  a  lien  on  it,  and  pay  his  part  to  the 
furnace."  As  between  Shultz  and  Shorb,  we  can  see  no  con- 
sideration for  the  undertaking,  even  if  it  was  a  promise  to  Shultz 
at  all.  It  was  a  voluntary  engagement,  without  any  equivalent, 
dictated  probably  by  motives  of  kindness,  but  not  enforceable  at 
law. 
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We  think,  therefore,  the  court  erred  in  not  affirming  the  first 
and  second  points  of  the  defendants  below,  and  in  not  instruct- 
ing the  jury  that  the  plaintiflf  could  not  recover. 

As  this  ends  the  case,  it  is  unnecessary  to  notice  the  other 
assignments  of  error. 

The  judgment  is  reversed. 


Saurman's  Trustee  versus  Binder  et  al 

Lien  of  Mortgage^  how  affected  hy  Entry  of  "  settled  by  the  Parties"  on 
scire  facias  %ucd  out  thereon. 

The  owner  of  real  estate  having  given  mortgages  thereon  in  1852,  writ«  of 
iHre  facias  were  issued  in  1853,  and  alia^  writs  in  1854,  when  an  arrange- 
ment was  made,  and  an  entry  made  on  the  docket  in  each  of  the  canes 
•'settled  by  parties,"  and  the  costs  were  paid  :  subsequently  by  various  con- 
veyances, each  expressly  stipulating  that  the  purchaser  took  subject  to  the 
mortgages,  the  property  became  vested  in  L.,  who  in  1837  on  obtaining  an 
extension  of  time  for  payment,  executed  to  the  assignees  of  the  mortgages  a 
declaration  of  no  set-off  and  fixing  the  balance  due:  afterwards  on  judgment 
and  execution  against  him,  one  tract  was  sold  and  bought  in  by  the  plaintiff 
as  trustee  for  the  estate  of  her  husband,  a  judgment-creditor  who,  in  the  other 
writs  of  scire  facias  issued  on  the  mortgaire  binding  the  tract  purchased,  set 
up  the  defence  that  the  entry  of  "settled"  (m  the  record  of  the  former  writs, 
was  a  payment  nnd  satisfaction  of  the  mortgages.  HeUJ^  that  as  the  trusteo 
had  notice  in  the  line  of  the  title  of  the  non-payment  of  the  mortgages  before 
her  purchase,  and  after  the  making  of  the  entry  claimed  to  be  an  estoppel, 
she  could  not  sustain  the  defence,  Imt  that  the  plaintiffs,  assignees  of  the 
mortgages,  were  entitled  to  recover  thereon. 

Error  to  the  Common  Pleas  of  Clearfield  county. 

These  were  writs  of  scire  facias  by  Jacob  Binder  and  George 
A.  Binder  against  Catharine  Saurman,  trustee  of  the  estate  of 
Thomas  Saurman,  deceased,  in  each  of  which  there  was  a  verdict 
and  judgment  for  plaintiffs,  and  writs  of  error  sued  out  by  the 
defendant. 

H.  B.  Swoope,  for  plaintiff  in  error, 

William  A.  Wallace,  for  defendants  in  error. 

All  the  material  facts  of  the  case  will  be  found  in  the  opinion 
of  this  court,  which  was  delivered,  June*26th  1862,  by 

Read,  J. — These  are  two  writs  of  scire  fagias  on  two  mort- 
gages, both  dated  the  28th  September  1852,  and  recorded  in 
Clearfield  county  on  the  27th  November  in  the  same  year :  one 
to  Sarah  Ann  Carter,  wife  of  James  T.  Carter,  of  an  undivided 
E  oiety  of  Beccaria  Mills  property,  consisting  of  three  tracts 
of  land,  of  one  hundred  and  sixty- eight  acres,  of  two  hundred 

7  Wr._14 
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and  sixty-nine  acres,  and  one  hundred  and  fifty  acres ;  the  other  to 
Charlotte  G.  Hancock,  wife  of  Samuel  P.  Hancock,  of  the  other 
undivided  moiety  of  the  said  premises — and  both  executed  by  Clay- 
ton Allen  and  Ruth  Anna  Allen  his  wife.  The  first  mortgage  was 
to  secure  the  payment  of  a  bond  by  Clayton  Allen  to  the  said 
Sarah  Ann  Carter,  in  the  total  penal  sum  of  $8000,  conditioned 
for  the  payment  of  $4000  on  the  days,  times,  and  in  the  amountd 
therein  specified  ;  the  second  mortgage  was  to  secure  the  payment 
of  a  bond  by  the  said  Clayton  Allen  to  Charlotte  G.  Hancock, 
in  the  total  sum  of  $5000,  on  the  days,  times,  and  in  the  amounts 
therein  specified. 

Ephraim  Clark,  for  a  valuable  consideration,  purchased  these 
two  mortgages  and  accompanying  bonds,  and  assignments  of  the 
same  were  executed  to  him  on  the  14th  November  1853 ;  that 
of  the  Carter  mortgage  was  recorded  on  the  22d  July  1854,  and 
that  of  the  Hancock  mortgage  endorsed  upon  it  and  marked  in 
Mortgage  Book  A.,  page  l54,  on  the  same  day.  On  the  19th 
November  1853,  Clark  placed  these  mortgages  in  the  hands  of 
Bullitt  &  Fairthorne  for  collection,  who  sent  them  to  William  P. 
Wilson,  Esq.,  of  Bellefonte,  Centre  county,  who,  it  appears,  em- 
ployed W.  A.  Wallace,  Esq.,  of  Clearfield,  who  issued  writs  of 
Hcire  facias  upon  them  in  the  names  of  the  mortgagees  upon 
prcecipes  of  Mr.  Wilson,  and  who  had  writs  of  estrepement  issued 
on  both  mortgages. 

An  arrangement  having  been  made  by  Mr.  Clark  with  Henry 
Gerker,  a  creditor  of  his,  for  the  assignment  of  these  mortgages, 
Mr.  Clark  directed  the  proceedings  to  be  withdrawn,  in  conse- 
quence of  which  Messrs.  Bullitt  &  Fairthorne,  on  the  12th  July 
1854,  wrote  to  Mr.  Wilson,  at  Bellefonte,  sending  him  a  check 
for  his  fees,  and  directing  him  to  discontinue  the  scire  facias, 
withdraw  the  writs  of  estrepement,  and  stay  the  fieri  facias,  and 
return  them  the  mortgages  and  the  bonds.  He  wrote  to  Mr. 
Wallace  to  discontinue  the  scire  facias  and  estrepements,  but  not 
to  satisfy  the  mprtgages.  Mr.  Wallace  marked  on  the  docket 
of  the  scire  facias,  *'  settled  by  the  parties."  On  the  25th  Sep- 
tember 1854,  Ephraim  Clark  assigned  these  mortgages  to  Henry 
Gerker,  who,  on  the  11th  July  1855,  assigned  the  same  to  Jacob 
Binder  and  George  Binder,  the  present  plaintiffs  below.  All 
these  assignments  were  recorded  in  Clearfield  county,  on  the  18th 
August  1860. 

On  the  21st  June  1854,  Clayton  Allen  and  wife  conveyed  by 
deed  the  whole  of  the  mortgaged  premises  to  Spencer  Shoemaker, 
H.  S.  Harpe,  and  Charles  11.  Shoemaker,  expressly  subject  to 
the  payment  of  the  aforesaid  two  mortgages,  which  deed  was  duly 
recorded  on  the  23d  July  in  the  same  year.  On  the  IGth  Janu- 
ary 1855,  by  deed  recorded  on  the  same  day,  Spencer  Shoemaker 
and  wife,  and  H.  S.  Harpe  dnd  wife,  conveyed  their  interest  in 
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the  entire  premises  to  Charles  II.  Shoemaker,  subject  as  afore- 
said. On  the  10th  September  1855,  Charles  II.  Shoemaker  con- 
veyed his  entire  interest  in  the  premises  to  William  Levis,  sub- 
ject also  as  aforesaid,  and  on  the  15th  August  1857,  Charles  H. 
Shoemaker  executed  to  William  Levis  a  deed  of  confirmation  of 
the  title  to  these  premises,  which  deed  and  the  preceding  one 
were  both  duly  recorded  on  the  24th  December  1857.  This  last 
deed  is  also  "under  and  subject  nevertheless  to  the  payment  of 
the  aforesaid  two  several  mortgaged  debts,  and  the  interest  here- 
after to  grow  due  thereon."  The  liability,  therefore,  of  these 
premises  to  the  payment  of  the  mortgages  which  are  the  sub- 
ject of  the  two  present  suits  appears  in  every  link  of  the  chain 
of  title  from  the  original  mortgagor  to  William  Levis  inclusive. 

The  claim  of  the  terre-tenant,  Catharine  Saurman,  is  confined 
to  the  tract  of  one  hundred  and  sixty-eight  acres,  and  to  a  cer- 
tain water-right  on  Clearfield  creek,  and  her  title  is  derived  from 
a  judgment  of  Thomas  Saurman  against  William  Levis,  to  Janu- 
ary Term  1860,  for  $4497,  on  which,  by  regular  proceedings,  the 
said  one  hundred  and  sixty  acres  were  sold  by  the  sheriflf  to  the 
said  Catharine  Saurman,  trustee  for  Thomas  Saurman,  deceased, 
for  5700,  on  the  18th  June  1860,  and  a  deed  was  duly  executed 
to  her  by  sheriff  Miller,  and  acknowledged  on  the  21st  June, 
and  recorded  July  14th  1860. 

The  existence  and  binding  effect  of  these  mortgages  (which 
the  evidence  clearly  showed  had  neither  been  paid  or  satisfied  in 
any  way)  was  distinctly  recognised  by  William  Levis  in  the  con- 
veyances to  him,  which  were  duly  recorded  long  before  this  judg- 
ment was  obtained,  and  which  therefore  was  only  a  lien  on  this 
land  subject  to  these  mortgages,  which  were  on  record  unsatis- 
fied and  entirely  unaffected  by  the  proceedings  of  a  junior  judg- 
ment-creditor. 

The  title,  therefore,  of  Mrs.  Saurman  was  subject  to  the  pay- 
ment of  these  mortgages,  and  the  defence  therefore  set  up  by 
her  in  both  these  suits  entirely  failed.  This  view  disposes  of  all 
the  questions,  and  therefore  the 

Judgment  is  aflSrmed. 

For  the  same  reasons,  the  judgment  in  the  second  suit,  Janu- 
ary Term  1861,  No.  64,  is  affirmed. 
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\f2l8        12^  Personal  LiahiUti/  of  PuhUc  Offircrs, 

1.  Township  officers  are  not  personally  liable  for  acts  done  honestly  in  the 
exercise  of  the  discretion  given  thein  by  law,  though  it  be  exercised  so  mis- 
takenly as  to  work  an  injury  to  private  property  or  private  individuals:  but 
they  are  liable,  if  they  act  maliciously  or  wantonly  and  if  the  work  performed 
by  them  be  done  rather  to  injure  an  individual  thhn  to  discharge  a  public 
duty. 

2.  The  supervisors  of  adjoining  townships,  in  laying  out  a  road  over  a  small 
stream,  the  boundary  line  between  the  townships,  filled  up  the  bed  of  the  stream 
with  stone,  and  made  a  causeway  instead  of  a  bridge :  the  owner  of  a  water- 
power  below  brought  an  action  against  the  supervisors  for  obstructing  the 
water,  on  the  trial  of  which  the  jury  were  instructed  that  if  the  defendants 
constructed  the  causeway  with  an  intent  to  injure  the  plaintiff  he  might  re- 
cover, and  that  an  intent  to  injure  him  might  be  inferred  from  the  acts  of  the 
defendants  if  the  jury  believed  they  were  such  as  could  have  been  done  with 
no  other  intent,  or  if  the  evidence  justified  them  in  drawing  such  an  inference : 
JleUj  that  such  instruction  was  error,  for  the  defendants  had  the  right  to  build 
a  causeway  rather  than  a  bridge,  without  incurring  any  liability  for  damages : 
and  the  plaintiff  could  not  recover  unless  the  defendants  had  acted  with  a 
malicious  design  to  do  him  injury,  or  with  such  a  reckless  and  wanton  disre- 
gard of  his  interests  as  would  be  equivalent  to  malicious  intent. 

3.  Though  parts  of  the  causeway  were  built  at  different  times,  and  by- 
different  defendants,  yet  as  it  Wiis  dune  in  pursuance  of  a  common  design,  tho 
acts  of  one  were  the  acts  of  all ;  hence,  it  was  not  error  to  leave  it  to  the  jury 
to  find  that  the  injury,  if  any,  wns  the  joint  act  of  the  defendants. 

4.  It  was  competent  for  one  of  the  defendants  to  show,  that  before  the  com* 

\  mencemcnt  of  the  work  he  had  received  a  message  from  the  supervisor  of  tho 

adjoining  township— a  co-defendant — that  be  would  not  join  in  building  a 
l)ri(lge  because  the  people  of  his  township  were  opposed  to  it:  the  evidenc«i 
was  admissible  to  show  the  want  of  any  malicious  intent. 

Error  to  the  Common  Pleas  of  Adams  county. 

This  was  an  action  of  trespass  on  the  case  brought  in  the  court 
below,  to  January  Term  1862,  by  Pius  P.  Fink  against  Jacob 
Yealy,  Edward  Collins,  and  James  Taylor. 

The  material  facts  of  the  case  were  as  follows  : — Pius  P.  Fink, 
the  plaintiff,  was  the  owner  and  occupier  of  a  farm  situate  partly 
in  Germany  and  partly  in  Mountjoy  townships.  A  saw-mill  and 
a  chopping-mill  were  erected  upon  Alloways'  creek,  which  passed 
through  Rlr.  Fink's  farm.  On  the  21st  of  November  1859,  a 
new  road  was  ordered  to  be  opened,  which  crossed  the  Alloways* 
creek  and  the  pond  of  the  plaintiff.  This  new  road  could  not  be 
travelled  unless  a  bridge  or  causeway  of  some  kind  was  built  over 
the  (him.  At  the  township  elections  for  the  year  1860,  Taylor 
and  Collins  were  elected  supervisors  of  Mountjoy  township,  and 
Yealy  one  of  the  supervisors  of  Germany  township.  After  con- 
sultation amongst  themselves  and  the  neighbours,  it  was  agreed 
that  a  bridge  should  not  be  built  across  the  dam  on  the  site  of 
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the  new  road,  but  a  stone  road  or  causeway  erected.  As  the 
centre  of  the  creek  was  the  dividing  line  between  the  two  town- 
ships, one  half  the  causeway  or  road  was  built  by  Taylor  and 
Collins,  the  supervisors  of  the  one  township,  and  the  other  half 
by  Yealy,  one  of  the  supervisors  of  the  other  township.  The 
work  on  behalf  of  each  township  was  done  at  different  times, 
the  portion  of  one  township  having  been  finished  before  the  other 
was  begun.  The  plaintiff,  considering  this  erection  an  injury  to 
his  water-power,  and  consequently  to  his  mills,  brought  this  suit 
against  the  supervisors  individually,  and  not  against  the  town- 
ships as  corporations,  and  sought  to  recover  from  them  conjpen- 
sation  for  the  alleged  injury. 

On  the  trial  the  defendants  offered  to  prove  that  before  any 
act  was  done  by  Taylor  towards  building  the  causeway,  a  message 
was  sent  and  delivered  by  him  from  Yealy,  the  supervisor  of 
Germany  township,  to  Taylor,  the  supervisor  of  Mountjoy  town- 
ship, to  the  effect  that  the  people  of  Germany  township  were 
opposed  to  building  a  bridge,  and  in  favour  of  building  a  stone 
way  across  the  creek  at  this  point;  and  that  he  Yealy  would 
not  join  in  building  a  bridge.  This  offer  was  objected  to  and 
rejected  by  the  court. 

Among  the  points  presented  to  the  court  by  the  plaintiff  was 
the  following : — 

3.  Tliat  an  intent  to  injure  the  plaintiff  may  be  inferred  from 
the  acts  of  the  defendants,  without  proof  aliunde. 

The  defendants  also  requested  the  court  to  charge:  — 

2.  That  defendants,  acting  as  supervisors,  are  not  personally 
hable  for  the  consequences  of  acts  within  the  scope  of  their 
authority,  done  in  good  faith ;  nor  unless  it  is  clearly  shown  by 
evidence  that  they  have  acted  maliciously,  vexatiously,  or  with 
intention  to  injure  plaintiff. 

The  court  below  (Fisher,  P.  J.),.after  stating  the  case,  charged 
the  jury  as  follows  : — 

*'  The  first  question  the  jury  will  decide  is,  did  the  erection  of 
the  causeway  over  the  pond  injure  the  plaintiff's  mills  by  affect- 
ing the  water-power  or  its  flow  ?  If  from  an  examination  and 
due  consideration  of  the  testimony  given  in  the  case,  the  jury 
should  come  to  the  conclusion  that  it  did  not,  then  they  need 
inquire  no  further,  for  in  that  case  the  plaintiff  having  suffered 
no  injury  is  entitled  to  recover  no  damages. 

*' [Should  the  jury  be  of  opinion  that  the  causeway  was  an 
injury  to  the  plaintiff's  mills,  they  will  then  inquire  did  the  de- 
fendants jointly  inflict  it.  For  if  they  did  not,  the  plaintifl*  can- 
not recover.  That  the  work  done  by  Taylor  and  Collins  was 
done  at  one  time,  that  by  Yealy  at  another  time,  is  true ;  still  if 
they  agreed  to  build  this  obstruction,  and  each  executed  his  pare 
of  the  work  necessary  to  complete  the  common  design,  although 
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on  different  days,  yet  as  the  completed  obstruction  causes  the 
injury  (if  one  was  caused),  they  are  co-workers  in  the  construc- 
tion, and  are  jointly  liable,  if  liable  at  all.]  And  whether  they 
are  or  are  not  liable,  if  they  did  it  in  pursuance  of  a  common 
design,  depends  upon  other  questions  yet  to  be  mentioned. 

"If  the  defendants  when  they  erected  this  causeway  acted  as 
private  individuals,  they  would  be  clearly  liable  to  answer  for 
any  damages  occasioned  by  the  construction.  But  they  did  it 
by  virtue  of  the  authority  vested  in  them  as  supervisors  of  their 
respective  townships,  and  are  not  individually  liable  for  an  injury 
done  by  it,  unless  they  did  it  with  improper  motives,  wrongfully 
and  with  an  intent  to  injure  the  plaintiff.  Officers  of  townships 
are  not  personally  liable  for  acts  done  honestly,  in  the  exercise 
of  their  discretion,  even  should  that  discretion  be  exercised  so 
mistakenly  as  to  work  an  injury  to  private  property  or  private 
individuals.  But  if  men  acting  in  an  official  capacity  do  an  act 
under  colour  of  their  office,  using  their  office  and  power  in  an 
improper  manner,  and  with  an  intent  thereby  to  do  an  injury, 
they  are  personally  liable.  The  court  have  already  stated  to 
you  the  purport  of  the  second  count  of  the  plaintiff's  declaration. 
Should  you,  upon  consideration  of  the  evidence,  come  to  the  con- 
clusion that  the  causeway  erected  by  the  defendants  was  an  injury 
to  plaintiff,  and  that  the  defendants  built  it  in  furtherance  of  a 
common  design,  then  the  only  principle  upon  which  the  plaintiff* 
can  recover  is,  that  it  was  done  with  the  intent  to  injure  the 
plaintiff;  in  other  words,  that  they  did  not  build  a  bridge  as  they  cer- 
tainly might  have  done,  but  instead  of  doing  so  erected  the  cause- 
way with  the  intent  of  injuring  the  plaintiff.  But  the  jury  must 
be  well  satisfied  in  the  evil  intent  before  the  plaintiff  can  recover. 
The  presumption  of  the  law  is  in  favour  of  innocence  in  such 
cases  as  the  present.  The  guilty  intent  must  be  proved,  the 
malevolent  design  rendered  certain,  or  the  circumstances  attend- 
ing the  act  be  such  as  convince  you  of  the  evil  intent.  Under 
no  other  circumstances  can  persons  acting  in  an  official  capacity 
be  made  personally  liable  for  acts  done  by  them  in  the  perform- 
ance of  their  public  duty,  which  works  a  consequential  injury  to 
private  rights.  [If  therefore  the  defendants  constructed  this 
causeway  with  the  intent  charged,  the  plaintiff  can  recover  in 
this  action  damages  for  any  loss  its  erection  has  caused  him  by 
impeding  the  flow  of  water,  or  the  capacity  of  the  mills,  either  to 
chop  grain  or  to  saw  timber,  from  the  20th  day  of  June  I860, 
the  date  of  the  completion  of  the  alleged  obstruction,  until  the 
20th  day  of  January  1861,  the  day  this  suit  was  brought.]  If, 
liowever,  in  your  estimation  the  defendants  acted  honestly,  fairly, 
with  pure  motives,  and  did  what  they  believed  was  best  to  be 
done  for  the  welfare  of  their  constituents,  however  great  the 
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damage  sustained  by  the  plaintiff  may  have  been,  your  verdict 
must  be  for  the  defendants/' 

The  plaintiff's  third  point  was  answered  as  follows : — 

*' An  intent  to  injure  the  plaintiff,  in  the  manner  complained 
of,  may  be  inferred  from  the  acts  of  the  defendants,  if  the  jury 
believe  they  are  such  as  could  have  been  done  with  no  other 
intent,  or  the  evidence  given  is  such  as  justifies  the  jury  in  draw- 
ing such  an  inference." 

The  defendants'  second  point  was  answered  as  follows : — 

"The  court  answer  this  point  in  the  aflSrmative,  with  this 
qualification,  that  an  intent  to  injure  the  plaintiff,  in. the  manner 
complained  of,  may  be  made  out  by  proof  of  such  acts,  as  in 
their  nature  could  have  no  other  effect  than  to  work  an  injury  to 
the  plaintiff." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaijtiff.  Whereupon  the  defendants  sued  out  this  writ,  and 
assigned  for  error, — 

1.  The  rejection  of  the  evidence  above  mentioned. 

2  and  3.  Th$  instruction  to  the  jury  which  is  contained  in 
those  parts  of  the  charge  printed  above  in  brackets. 

4.  The  answer  given  to  the  plaintiff's  third  point. 

5.  The  answer  given  to  defendant's  second  point. 

McCreartfy  for  plaintiffs  in  error. 

i>.  McConaughy^  for  defendant. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — The  defendants  below,  now  plaintiffs  in  error, 
were  supervisors  of  two  adjoining  townships,  the  line  between 
which  was  a  small  stream.  Acting  under  an  order  of  the  Court 
of  Quarter  Sessions,  they  made  a  new  road  which  had  been  laid 
out  across  the  stream,  and  instead  of  building  a  bridge  over  it, 
they  made  a  passage-way  by  depositing  stone  in  its  bed,  which 
the  plaintiff  below  complains  obstructed  the  flow  of  water  to  his 
mill.  For  this  he  has  brought  this  suit  against  them,  and  he 
seeks  to  charge  them  personally  with  the  damages  which  he  has 
sustained  in  consequence  of  the  alleged  obstruction. 

On  the  trial  in  the  court  below,  the  jury  were  correctly  in- 
structed that  township  oflScers  are  not  personally  liable  for  acts 
done  honestly  in  the  exercise  of  the  discretion  which  the  law 
gives  them,  even  though  that  discretion  be  exercised  so  mis- 
takenly as  to  work  an  injury  to  private  property  or  to  private 
individuals.  It  is  an  undeniable  principle  that  neither  the  state 
itself  nor  any  persons  natural  or  artificial,  acting  under  its 
authority,  are  responsible  for  any  damages  occasioned  by  the 
construction  of  a  highway,  unless  provision  has  been  made  for 
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compensation.  The  doctrine  was  broadly  asserted  in  The  Gov- 
ernor and  Company  of  the  British  Plate  Manufacturers  v.  Mere- 
dith, 4  Term  Rep.  794,  in  Boulton  v.  Crowther,  2  Barn.  &  Cress. 
703,  and  it  has  ever  since  been  maintained  in  the  English  courts. 
It  is  equally  well  settled  in  this  Commonwealth.  It  was  asserted 
in  Green  v.  The  Borough  of  Reading,  9  Watts  382,  in  The 
Monongahela  Navigation  Company  v.  Koons,  6  W.  &  S.  101,  in 
Henry  v.  The  Pittsburgh  Bridge  Company,  8  Id.  85,  in  O'Con- 
nor V.  Pittsburgh,  6  Harris  187,  and  in  very  many  other  cases 
which  might  be  cited.  The  public  officer  is  protected,  however, 
only  while  acting  within  the  limits  of  his  authority.  If  under 
tho  colour  of  his  office  he  exceeds  the  power  which  the  law  has 
conferred  upon  him,  he  cannot  shelter  himself  under  the  plea 
that  he  is  a  public  agent.  The  first  question  in  any  case  brought 
against  him,  therefore,  is  whether  he  had  legal  authority  for  the 
acts  complained  of.  And  indeed  it  was  held  in  The  Mayor  v. 
Randolph,  4  W.  &  S.  514,  that  no  other  question  could  arise. 
In  that  case  Judge  Sergeant  said,  that  while  the  agent  of  the 
state  acts  within  the  sphere  of  his  authority,  his  motives  or  the 
cause  of  his  action  are  not  examinable.  He  seemed  to  regard 
it  of  no  consequence  whether  the  motive  which  prompted  to  the 
action  was  to  promote  the  wishes  of  one  man  or  others,  or 
whether  it  was  to  carry  out  the  objects  of  the  law.  In  his  mind 
it  was  a  mere  question  of  power.  There  is  no  small  reason  for 
holding  that  the  liability  of  a  public  agent  to  make  or  repair  a 
highway  for  damages  caused  by  his  acts,  done  in  pursuance  of 
his  public  trust,  should  not  begin  until  he  has  transcended  his 
powers.  In  most  of  the  cases  the  suitor  against  him  complains 
of  a  nuisance.  Whether  an  act  done  be  a  nuisance  or  not  in- 
volves always  the  inquiry  whether  it  was  contrary  to  law.  It 
cannot  be  a  nuisance  if  legally  authorized,  and  to  the  inquiry 
whether  legally  authorized  or  not,  the  motives  of  the  actor  are 
quite  irrelevant.  Human  law,  except  in  very  few  cases,  looks 
only  to  external  conduct.  Besides,  if  the  motive  with  which  the 
erection  of  a  bridge  or  a  causeway,  an  excavation  or  an  embank- 
ment, was  done,  is  to  determine  whether  it  be  a  nuisance  or  not, 
the  most  strange  results  would  be  accomplished.  Then  if  the 
motive  of  the  agent  be  bad,  the  work  done  must  be  undone, 
though  its  undoing  be  itself  in  direct  violation  of  law.  The 
party  injured  may  sue  until  the  nuisance  be  abated.  No  statu- 
tory remedy  has  been  provided  which  assesses  in  one  action  the 
damages  for  the  erection  and  maintenance  of  a  nuisance. 

Yet  it  seems  to  be  established  that  if  a  public  officer  acts 
maliciously  or  wantonly;  if  the  work  which  he  performs  be  done 
rather  to  injure  a  private  individual  than  to  discharge  a  public 
duty ;  he  is  responsible  for  the  consequences.  He  cannot  reck- 
lessly, wantonly,  or  maliciously  invade  private  rights,  and  pro- 
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tect  himself  under  the  authority  of  the  law.  He  is  not  allowed 
to  find  shelter  under  the  wing  of  public  authority  when  he  is 
assailed  for  acts  done  for  the  gratification  of  his  own  malignant 
feelings,  or  with  a  wicked  disregard  of  the  interests  of  others. 
This  principle  was  advanced  in  Boulton  v.  Crowther,  in  Jones  v. 
Bird,  6  B.  &  Aid.  837,  in  Henry  v.  The  Pittsburgh  Bridge 
Company,  and  it  is  the  admitted  law  of  the  Commonwealth.  The 
Court  of  Common  Pleas  attempted  to  apply  it  to  the  trial  of  this 
case.  But  we  think  it  was  erroneously  extended.  The  jury 
were  instructed  that  the  defendants  were  liable  if  in  building  the 
passage-way  over  the  stream,  there  was  an  intent  to  injure  the 
plaintiff:  in  other  words,  if  they  did  not  build  a  bridge  as  they 
might  have  done,  but  instead  of  doing  so  erected  the  causeway 
with  the  intent  of  injuring  the  plaintiff.  Again  the  jury  was 
charged  that  if  the  defendants  constructed  the  causeway  with  an 
inters  to  injure  the  plaintiff,  he  could  recover,  and  that  an  intent 
to  injure  him  might  be  inferred  from  the  acts  of  the  defendants, 
if  the  jury  believed  they  were  such  as  could  have  been  done  with 
no  other  intent,  or  if  the  evidence  justified  the  jury  in  drawing 
$uch  an  inference.  From  the  whole  case  it  is  apparent  that  the 
marrow  of  the  plaintiff's  complaint  was  that  the  supervisors  did 
not  build  a  bridge  instead  of  a  causeway.  The  latter  was  more 
hurtful  to  the  plaintiff  than  a  bridge  would  have  been.  The 
obvious  impression  made  by  the  charge  of  the  court  was,  there- 
fore, that  building  a  causeway  rather  than  a  bridge,  was  an  act 
done  with  intent  to  injure  the  plaintiff,  for  as  the  hurt  resulting 
from  the  causeway  was  certain,  and  as  it  is  fairly  presumable 
that  a  person  intends  the  natural  consequences  of  his  acts, 
the  simple  act  of  building  the  causeway  indicated  that  intent, 
which,  in  the  opinion  of  the  court,  subjected  the  defendants  to 
liability  for  damages.  This  was  erroneous.  The  defendants  could 
choose  between  a  bridge  and  a  causeway  without  exposure  to  a 
claim  for  damages.  They  were  authorized  to  decide  deliberately 
to  build  a  causeway,  and  consequently  to  work  increased  harm 
to  the  plaintiff,  and  still  be  protected  by  the  public  authority 
under  which  they  acted.  A  mere  intent  to  do  an  act  which  must 
work  harm  to  the  plaintiff  was  not  enough  to  strip  them  of  their 
shield.  They  were  defenceless  only  if  tlieir  intent  to  injure  the 
plaintiff  was  malicious,  or  so  wanton  and  reckless  as  to  prove 
that  it  was  malicious.  A  mistake  of  judgment  was  not  enough 
to  make  them  liable  to  damages.  Nor  is  a  court  and  jury  to 
review  their  judgment  while  they  act  within  the  scope  of  their 
authority.  Such  a  measure  of  immunity  to  public  officers  the 
interests  of  society  and  the  enforcement  of  the  laws  demand. 
The  case  before  us  well  illustrates  the  importance  of  adhering 
firmly  to  this  old  rule.  We  find  no  evidence  in  the  case  of  any 
malice  against  the  plaintiff  below.     That  he  was  damnified  may 
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have  been  true,  but  the  defendants  have  done  no  more  than 
determine  in  the  exercise  of  a  discretion  which  the  law  gave 
them  and  commanded  them  to  exercise,  that  it  was  better  for  the 
interests  of  the  public  committed  to  them  to  build  a  passage-way 
of  stone  than  to  erect  a  bridge.  It  is  of  the  utmost  importance 
that  officers  intrusted  with  such  powers  be  protected  in  exercis- 
ing them,  without  being  terrified  with  the  apprehension  of  per- 
sonal responsibility,  if  their  acts  should  result  in  harm  to  any 
private  property.  We  think  the  charge  of  the  learned  judge  of 
the  Common  Pleas  was  not  sufficiently  guarded.  The  jury  should 
have  been  instructed  that  the  plaintifi"  could  not  recover  unless 
the  defendants  had  acted  with  a  malicious  design  to  .do  him 
injury,  or  with  such  a  reckless  and  wanton  disregard  of  his 
interests  as  would  be  equivalent  to  malicious  intent.  They  are 
not  personally  liable  because  they  built  |i  causeway  when  they 
might  have  built  a  bridge. 

There  was  no  error  in  leaving  to  the  jury  to  find  that  the 
injury,  if  any,  was  the  joint  act  of  the  defendants.  The  erection 
of  the  causeway  was  one  act,  though  parts  of  it  were  built  at 
different  times  and  by  different  defendants.  It  was  all  done  in 
pursuance  of  a  common  design,  and  therefore  the  acts  of  one 
were  the  acts  of  all  the  agents. 

But  whether  in  doing  the  work  each  of  the  defendants  had  a 
malicious  purpose  to  injure  the  plaintiff  is  another  question,  and 
to  show  that  Taylor,  one  of  the  defendants,  was  actuated  by  no 
such  motive,  we  think  he  should  have  been  permitted  to  prove 
that  before  the  passage-way  was  commenced,  he  had  received  a 
message  from  Yealy,  the  supervisor  of  Germany  township,  that 
he  would  not  join  in  building  a  bridge ;  that  the  people  of  his 
township  were  opposed  to  it.  Such  evidence,  as  it  supposed  a 
motive  for  the  choice  of  a  causeway  rather  than  a  bridge,  tended 
to  disprove  the  existence  in  Taylor's  mind  of  any  malice,  and  to 
account  for  his  action  without  rendering  necessary  the  imputa- 
tion to  him  of  any  guilty  design.  Nor  is  it  obnoxious  to  the 
criticism  that  it  was  making  testimony  for  themselves.  The 
message  was  sent  before  the  act  complained  of  was  done.  At  all 
events  it  should  have  been  submitted  to  the  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Sheriff's  Sale  of  Pergonal  Properft/  in  the  majts^  invalid. —  Wh^at  control 
Slier  iff  must  have  of  Chattels  sold  hy  him. 

1.  A  sheriff  gold  under  a  fieri  facias^  by  direction  of  the  attorney  of  the 
plaintiffs  therein,  an  entire  stock  of  lumber  and  coal,  belonging  to  the  defend- 
ant,  in  the  mass^  to  the  plaintiffs  whose  bid  was  the  only  one  made.  Held, 
that  as  there  were  no  circumstances  shown  to  justify  a  departure  from  the 
rule  that  a  sheriff  must  sell  separately  or  in  parcels,  the  sale  was  void  in 
law,  and  passed  no  title  to  the  purchasers. 

2.  Th^  sale  was  not  necossarilv  void  because  a  portion  of  the  property  sold 
wat  At  some  distance  from  the  place  of  sale ;  although  personal  property  must 
be  in  the  power  of  the  sheriff  when  he  sells,  and  where  bidders  may  inspect 
it,  yet  the  articles  need  not  be  immediately  in  view  when  sold. 

Error  to  the  Common  Pleas  of  Lebanon  county. 

This  was  a  proceeding  in  the  court  below  under  an  attachment 
execution  by  Benneville  Klopp  against  John  Witmoyer  and 
Philip  Arentz,  as  garnishees  of  John  H.  Witmoyer. 

The  material  facts  of  the  case  are  as  follows : — 

John  Witmoyer  and  Philip  Arentz  entered  up  judgment-bonds 
against  John  H.  Witmoyer  on  the  17th  day  of  August  1858,  and 
immediately  issued  executions  thereon.  At  the.  time  the  writs 
were  issued  John  H.  Witmoyer  kept  a  lumber  and  coal  yard. 
By  directions  of  plaintiffs*  attorney,  all  the  lumber  and  coal  were 
put  up  in  gross,  and  bought  in  by  them  at  their  first  and  only 
bid  offered  to  the  sheriff,  viz.,  $5700.  The  lumber  was  of 
various  kinds,  embracing  a  complete  assortment  of  stock,  such 
as  is  usually  kept  by  lumber  merchants,  and  the  coal  consisted 
of  stove  and  limeburners'  coal. 

About  one-third  in  value  of  the  property  thus  sold  in  bulk,  was 
lying  about  a  third  or  half  a  mile  away  from  the  place  of  sale, 
and  was  not  exhibited  to  the  persons  attending  the  sale.  An 
advertisement  of  the  sale,  offered  in  evidence  by  the  defendants 
on  the  trial,  showed  that  the  sale  was  advertised  to  be  held  at 
the  lumber-yard,  and  no  reference  was  made  in  it  to  the  fact  that 
part  of  the  property  to  be  sold  was  lying  at  another  place,  nor 
was  the  sale  adjourned  to  give  the  persons  present  an  opportunity 
to  go  to  the  canal  and  examine  the  property  which  lay  there. 
Neither  did  the  advertisement  specify  that  the  property  was  to 
be  sold  in  gross. 

The  sheriff  testified  that  he  received  directions  from  plaintiff's 
counsel  to  make  the  sale  in  this  way,  and  that  without  such  direc- 
tions he  would  not  have  sold  the  property  in  one  lot.  The  plain- 
tiff below  contended  that  a  sale  of  so  large  a  quantity  and  variety 
of  property  like  this  in  gross,  by  directions  from  plaintiff's 
counsel,  was  against  public  policy,  and  that  where  the  plaintifis 
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in  the  execution  themselves  were  the  purchasers,  it  was  conclusive 
evidence  of  fraud,  per  %e^  and  no  title  passed  to  the  purchasers, 
and  that  this  was  especially  so  here,  since  a  great  part  of  the 
property  sold  was  not  at  the  place  of  sale,  nor  within  convenient 
distance,  where  it  could  be  seen  and  examined  by  the  bidders. 
That  the  sale  was  at  least  void  as  to  the  property  which  lay  at 
the  canal. 

At  the  time  this  sale  was  made,  the  plaintiff  in  error  here  was  a 
simple  contract-creditor  of  John  H.  Witmoyer.  He  afterwards 
brought  suit  on  his  note,  which  wa-s  given  in  payment  of  lumber, 
obtained  judgment  by  an  award  of  arbitrators,  and  after  the 
twenty  days  for  entering  an  appeal  had  expired,  issued  an  attach- 
ment of  execution,  and  had  the  present  defendants  summoned  as 
garnishees,  seeking  thereby  to  recover  his  claim  out  of  the  funds 
in  their  hands,  produced  from  a  conversion  of  the  lumber  and 
coal  in  question. 

Under  the  instruction  of  the  court  below  there  was  a  verdict 
and  judgment  for  the  garnishees.  This  writ  was  thereupon  sued 
out  by  the  plaintiflf,  for  whom  the  charge  of  the  court  below  was 
assigned  for  error. 

The  points  made  by  the  learned  counsel  by  whom  the  case  was 
argued,  will  be  found  in  the  opinion  of  this  court. 

Levi  Kline  and  Jo%idh  Funck^  for  plaintiff  in  error. 

John  Q,  Kunkel  and  J.  W.  Killinger,  for  defendants. 

The  opinion  of  the  court  was  delivered,  July  24th  1861,  by 
Strong,  J. — The  plaintiff  in  error  and  defendant  below  can 
only  succeed  by  showing  that  the  sheriff's  sale,  under  tl^  execu- 
tion of  the  defendant,  was  absolutely  void.  If  it  was  oilft^rregu- 
lar  and  voidable,  he  is  not  in  a  position  to  question  it.  He  was 
neither  an  execution  or  a  judgment  creditor  of  John  H.  Wit- 
moyer when  the  sale  was  made,  nor  was  his  suit  commenced  until 
more  than  seven  months  afterwards.  The  contest  in  the  court 
below,  therefore,  very  properly  was,  whether  the  sale  was  fraudu- 
lent in  fact,  or  so  conducted  that  the  law  pronounced  it  void. 
Several  assignments  of  error  have  been  made  to  the  charge  of 
the  court.  They  present,  however,  but  three  questions,  each  of 
which  will  be  considered. 

The  property  sold  was  the  stock  of  a  lumber  and  coal  yard. 
The  lumber  was  of  various  kinds  and  qualities,  consisting  of 
boards,  planks,  shingles,  scantling,  lath,  palings,  &c.,  and  was 
principally  at  the  yard  in  the  borough  of  Lebanon.  A  part  of 
it,  however,  perhaps  a  quarter  of  it  in  value,  and  the  coal,  worth 
more  than  §300,  anthracite  and  bituminous,  was  at  the  canal, 
from  a  third  to  half  a  mile  distant  from  the  lumber-yard.     The 
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defendants  in  error  were  the  creditors  under  whose  judgments 
the  property  was  sold,  and  they  became  the  purchasers  at  the 
sale.  The  entire  stock  of  lumber  and  coal,  as  well  that  at  the 
yard  as  that  at  the  canal,  was  put  up  by  the  sheriif  in  the  mass, 
and  struck  off  by  him  to  the  defendants  for  $5700,  theirs  being 
the  only  bid  made.  There  was  evidence  that  the  attorney  of  the 
defendants  directed  the  sheriff  to  make  the  sale  in  that  manner 
in  the  lump,  and  it  was  proved  that  it  was  made  at  the  yard  in 
town,  none  going  to  the  canal  to  see  the  articles  there.  There 
was  also  evidence  that  before  the  day  of  sale  one  of  the  defend- 
ants had  offered  to  give  credit  if  the  lumber  was  sold  by  the 
lump,  but  that  on  the  day  of  sale  he  told  the  bystanders  he  had 
a  notion  to  buy  it  himself,  and  that  if  sold  in  the  lump  it  must 
be  paid  for  in  cash. 

The  question  of  fraudulent  intent  was  submitted  to  the  jury, 
and  in  regard  to  that  we  have  nothing  before  us.  It  is  com- 
plaine(t,  however,  that  the  court  instructed  the  jury  that  **  the 
sale  of  the  property  in  mass  was  not  in  itself  void,  that  the 
sheriff  had  a  sound  discretion  so  to  dispose  of  it,  and  if  in  his 
honest  judgment  it  would  in  that  way  command  the  best  price^ 
the  sale  cannot  be  avoided,  especially  by  one  who  had  no  interest 
whatever  in  the  subject-matter  at^the  time  of  the  sale."  And 
again,  *'  if  this  course  (a  sale  in  mass)  was  adopted  without  any 
sinister  design,  but  with  an  honest  conviction  that,  under  all  the 
circumstances,  it  was  most  advantageous  for  all  interested,  debtor, 
creditor,  and  all  other  creditors,  it  is  not  fraud  in  law,  and  no 
evidence  of  fraud  in  fact."  And  again,  the  learned  judge  said, 
'*  we  have  already  said  that  there  is  not  such  irregularity  in  this 
sale  as  to  render  it  void." 

Our  iifc|s  of  Assembly  require  that  sales  of  property  taken  in 
executiOTT shall  be  by  public  auction,  and  sales  in  any  other  way 
are  void.  But  there  is  no  statutory  requirement  that  property 
seized  must  be  sold  in  detail,  in  parcels,  or  in  the  aggregate. 
The  mode  of  selling,  whether  in  parcels  or  in  mass,  has  been  left 
unregulated  by  statute.  The  practice  undoubtedly  has  been  to 
sell  in  detail,  or  in  small  quantities,  and  such  has  been  under- 
stood to  be  the  duty  of  the  sheriff.  To  say  the  least,  the  sale 
that  was  made  in  the  present  case  was  a  gross  irregularity,  if  it 
was  not  in  law  a  nullity.  The  policy  of  the  law  is  to  multiply 
bidders  and  increase  competition.  Thus  the  interests  of  the 
debtor  are  advanced,  as  well  as  those  of  the  creditors.  It  is  for 
this  reason  that,  any  attempt  on  the  part  of  a  purchaser  to  dis- 
suade bidding  avoids  the  sale,  and  leaves  the  property  open  to 
seizure  at  the  suit  of  another  creditor.  But  selling  the  entire 
stock  in  a  lumber-yard,  or  in  a  store,  in  mass,  inevitably  narrows 
the  circle  of  bidders,  and  consequently  diminishes  competition. 
Many  purchasers  might  be  found  for  portions  of  the  lumber  or 
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of  the  coal ;  few  would  be  able  to  buy  tlie  whole  stock  and  pay 
the  purchase-money  down.  No  more  effectual  mode  could  be 
adopted  to  enable  the  execution-creditor  to  obtain  the  property 
at  his  own  price. 

It  may  be  that  here  and  there  a  person  would  give  more  for  a 
stock  of  goods  if  sold  together  than  he  would  if  sold  in  detail, 
but  he  is  not  likely  to  be  compelled  to  give  more  by  competition. 
The  sheriff's  duty  is  regulated  not  by  what  might  be  the  result 
in  an  extraordinary  case,  but  by  general  rules  of  policy,  and  to 
to  those  rules  the  public  interests  require  that  he  should  strictly 
be  held.  If  he  may  sell  numerous  articles  at  wholesale  when- 
ever he  thinks  they  will  thus  bring  a  better  price,  why  may  he 
not  sell  privately  if,  in  his  judgment,  it  would  be  advantageous  ? 
The  statute,  indeed,  demands  a  public  sale,  and  only  legal  policy 
requires  a  selling  at  retail ;  but  the  object  of  this  policy  and  the 
statute  is  the  same.  It  is  to  secure  the  best  price  for  the  pro- 
perty levied  upon,  and  to  guard  against  frauds.  In  Rowley  r- 
Brown,  1  Binn.  61,  where  it  appeared  that  the  sheriff  had  sold 
by  a  lumping  sale  three  pieces  of  land  which  might  have  been 
sold  separately,  though  they  were  jointly  subject  to  an  entire 
ground-rent,  the  sale  was  set  aside,  and  it  was  said  to  be  the  rule 
of  this  court  to  disallow  a  lumping  sale  by  the  sheriflf  in  every 
case  where,  from  the  distinctness  of  the  items  of  the  property, 
we  can  have  distinct  sales.  It  was  said  to  be  essential  to  justice, 
and  to  the  protection  of  unfortunate  debtors,  that  this  should  be 
the  general  rule ;  any  other  would  lead  to  the  most  shameful 
sacrifices  of  property.  If  such  is  the  rule  in  regard  to  sales  of 
real  estate,  a  midto  fortiori  should  it  be  in  respect  to  sales  of 
personalty.  Abuses  are  more  easy  in  the  latter  than  in  the 
former.  Judicial  sales  of  real  estate  pass  directly  under  the 
inspection  of  the  court  at  the  acknowledgment  of  the  d*^  ed,  but 
over  sales  of  personalty  the  court  has  no  such  immediate  super- 
vision. It  is  to  be  observed,  that  the  rule  of  public  policy  wh^ch 
requires  sales  of  personal  property  taken  in  execution  to  be 
made  in  detail,  has  for  its  object  more  than  the  protection  of  the 
debtor,  and  the  interest  of  the  execution-creditor.  Its  purpose 
is  also  to  protect  the  general  creditors  of  the  debtor  against 
fraudulent  sales  under  the  forms  of  law.  If  a  sheriff  may  at 
his  discretion  sell  the  entire  stock  of  a  store,  of  a  lumber-yard, 
or  a  coal-yard  in  the  lump,  it  is  obvious  that  creditors  generally 
are  at  the  mercy  of  the  debtor  and  a  single  creditor.  The 
present  case  is  a  good  illustration  of  the  mischief.  The  father 
of  a  debtor  levies  an  execution  upon  a  large  and  varied  stock 
of  his  son's  personalty,  appraised  at  nearly  ^6000.  By  his 
direction,  or  that  of  his  attorney,  or  at  least  at  his  instance,  it 
is  offered  and  sold  as  an  entirety.  The  father  becomes  the  pur- 
chaser at  his  first  and  only  bid.     No  other  person  could  have  bid 
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unless  prepared  to  pay  more  than  $5700  in  cash.  It  is  easy  to 
see  how  such  sales,  if  tolerated  by  the  law,  might  be  converted 
into  mere  covers  for  the  property,  and  prove  ruinous  to  creditors 
generally.  Possibly  in  this  case  the  bid  was  not  much,  if  any, 
less  than  what  the  property  would  have  brought  if  sold  sepa- 
rately or  in  parcels ;  but  the  policy  of  such  sales  is  not  to  be 
determined  by  the  results  of  a  single  case,  nor  indeed  by  the 
motives  which  might  have  induced  it.  The  learned  judge  of  the 
Court  of  Common  Pleas  was  of  opinion  that  the  law  left  it  to  the 
sound  discretion  of  the  sheriff  to  determine  whether  the  property 
should  be  set  up  and  sold  in  bulk,  in  lots,  or  by  single  articles, 
and  that  his  judgment  was  to  be  regulated  by  what  he  believed 
would  command  the  best  price.  If  this  be  so,  it  is  not  easy  to 
see  how  sales  of  personalty  by  the  single  article,  or  in  lots  or 
parcels,  can  be  required  by  any  rule  of  legal  policy,  or  how  a 
sale  in  bulk  can  even  be  an  irregularity.  The  policy  of  the  law 
must  then  vary  with  the  discretion  of  the  sheriff.  That  such  a 
doctrine  would  be  dangerous,  it  requires  no  words  to  show.  Nor 
do  I  find  that  the  authorities  referred  to  by  the  learned  judge 
sustain  it.  The  first  is  Perkins  v.  Spalding,  2  Mich.  157.  There 
was  a  constable's  sale  of  growing  wheat  in  three  adjoining 
parcels;  the  interest  sold  was  an  undivided  interest,  and  the 
purchaser  was  under  obligation  to  harvest  the  whole.  From  the 
very  nature  of  the  property,  therefore,  it  could  only  have  been 
sold  as  an  entirety.  In  delivering  their  judgment,  the  court 
said  it  i^  the  duty  of  the  oflScer  "to  sell  in  such  lots  or  parcels 
as  to  command  the  highest  price.  But  he  has  a  large  discretion, 
and  is  not  required  to  sell  each  article  separately.*'  This  is  the 
extent  of  that  case.  In  State  v.  Morgan,  7  Iredell  887,  there 
was  a  sale  of  several  articles  in  bulk,  and  it  was  held  unlawful, 
though  the  court  agreed  that  if  the  creditors  had  assented  to 
such  a  mode  of  sale,  they  could  not  afterwards  question  it.  In 
Tifft  V.  Barton,  4  Denio  171,  the  court  held  a  lumping  sale  of 
personalty,  subject  to  a  chattel  mortgage,  well  made,  because 
unless  one  man  purchased  the  whole,  he  would  not  acquire  the 
equity  of  redemption.  If  one  purchased  a  part  he  could  not 
redeem  pro  tanto,  and  he  would  have  no  remedy  at  law,  if  he 
would  in  equity,  for  contribution.  The  case  is  no  authority  for 
the  doctrine  that  selling  in  mass  is  at  the  sheriff's  discretion. 
Indeed,  the  New  York  revised  statutes  require  personal  property 
to  be  sold  in  lots  or  parcels :  2  R.  S.  367,  23.  The  only  other 
case  cited  is  Wood  v.  Doane,  20  Verm.  613,  in  which  it  does  not 
appear  that  the  property  was  sold  in  the  lump.  Within  certain 
limits,  doubtless,  the  officer  must  exercise  his  own  judgment.  He 
is  not  bound  to  sell  in  ail  cases  by  the  single  article.  He  may 
and  often  should  sell  in  lots  or  parcels — what  lots  or  parcels 
must  be  left  to  his  honest  judgment ;  but  I  apprehend  his  discre- 
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tion  does  not  reach  so  far  as  to-  authorize  him  to  sell  in  mass, 
entirely  in  bulk.  And  if  such  a  sale  be  in  conflict  with  the 
established  policy  of  the  law,  why  must  it  not  be  worse  than 
irregular,  and  therefore  voidable  only  at  the  instance  of  the 
debtor  or  lien-creditor  ?  There  may  be  circumstances  that  would 
justify  a  sale  by  the  aggregate  of  personal  property  seized  in 
execution.  There  were  such  in  Tifft  v.  Barton  ;  but  a  purchaser 
who  claims  under  such  a  sale  oujsjht  to  show  their  existence. 
Primd  facie  the  sale  is  not  good.  No  circumstances  w^ere  shown 
in  the  present  case  to  justify  a  departure  frt)m  the  common  rule 
that  the  sherifi*  must  sell  separately  or  in  parcels,  and  we  think, 
therefore,  there  was  error  in  the  unqualified  instruction  given  to 
the  jury,  that  there  were  no  such  irregularities  in  the  sale  as  to 
render  it  void. 

The  ^vxov  becomes  more  palpable  when  considered  in  connec- 
tion with  the  answer  which  the  court  gave  to  the  third  point  of 
the  plaintiff  below.  That  point  was,  "if  the  jury  believe  that  the 
counsel  of  the  execution-creditors  of  John  II.  Witmoyer,  under 
whose  (executions)  the  property  was  sohl,  gave  directions  to  the 
sheriff  that  the  same  should  be  sold  in  gross,  and  that  the  sheriff, 
in  pursuance  of  such  request,  sold  the  same  in  that  way,  it  was 
a  fraud  in  law,  and  the  plaintiff  was  entitled  to  recover.'* 

To  this  the  court  answered:  "The  law  is  not  so,  unless  the 
instruction  .was  intentled  for  a  fraudulent  purpose,  or  there  is 
satisfactory  evidence  in  the  case  that  the  sale  operated  unjustly, 
by  the  property  selling  for  a  less  price  than  it  would  have 
brought  if  exposed  in  lots  or  parcels.*'  It  is  not  to  be  forgotten 
that  the  plaintiffs  in  the  executions  were  the  purchasers  at  the 
sale.  Now,  even  if  the  sheriff  might,  at  his  discretion,  sell  the 
entire  stock  of  lumber  and  of  coal,  and  the  office  furniture  in 
n?ass,  as  the  court  below  thought,  that  discretion  was  not  to  be 
controlled  by  the  plaintiffs  in  tlie  executions  and  the  purchaser. 
That  would  be  intolerable.  It  would  be  in  effect  substituting 
the  will  of  the  creditor  and  purchaser  for  the  discretion  of 
the  officer  of  the  law.  It  may  be,  and  it  is  the  law,  that  the 
sheriff  is  not  bound  to  obey  any  illegal  direction.  But  can  a 
party  who  has  done  all  in  his  power,  by  himself  or  his  attorney, 
to  take  away  any  discretion  of  the  sheriff,  be  heard  to  say  that 
the  sheriff's  discretion  was  exercised.  Who  knows  how  far  the 
officer  felt  controlled  by  the  direction  of  the  attorney?  In  this 
case  the  sheriff  testified  that  he  never  sold  in  that  way  (in  the 
lump)  but  by  direction  of  counsel.  Liability  to  the  plaintiff  in 
an  execution  is  before  the  eyes  of  a  sheriff  when  he  determines 
how  a  sale  is  to  be  made.  But  if  he  follow  instructions  he  is  not 
liable  to  the  party  who  has  given  them:  Strong  r.  Bradly,  14 
Verm.  55.  Even,  therefore,  if  he  be  under  no  obligation  to  fol- 
low instructions,  they  do  not  leave  him  a  full  discretion,  and  if 
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the  creditor  and  purchaser  takes  away  the  discretion  of  the 
sheriff  even  in  part,  how  can  he  protect  himself  under  a  sale 
made  in  bulk  ?  How  can  he  insist  that  it  was  made  in  accord- 
ance with  the  demands  of  the  law  ?  If  the  question  raised  by 
the  point  had  been  whether  there  was  actual  fraud  in  the  sale, 
the  court  would  very  properly  have  called  the  attention  of  the 
jury  to  the  inquiry  whether  the  instruction  or  request  to  sell  in 
bulk  was  intended  for  a  fraudulent  purpose.  But  such  was  not 
the  design  of  the  point.  The  opinion  of  the  court  was  asked 
upon  what  was  alleged  to  be  a  fraud  in  law.  They  wxre  asked 
to  say  whether  a  sheriff,  holding  a  Ji,  fa,  levied  upon  a  large 
quantity  of  personal  property  of  different  kinds  and  assorted 
varieties,  the  value  of  which  is  many  thousand  dollars,  in  pursu- 
ance of  the  direction  or  request  of  the  plaintiff  in  the  execution, 
sells  it  all  in  a  lump  to  the  plaintiff,  without  any  attempt  to  sell 
by  parcels,  such  a  sale  is  valid  in  law.  Whether  it  is  a  judicial 
sale  so  made  as  to  pass  the  title  to  the  purchaser,  that  purchaser 
being  himself  the  plaintiff  in  the  execution.  We  think  the  court 
should  have  affirmed  the  plaintiff's  third  point,  and  pronounced 
such  a  sale  void  in  law.  The  public  interests  require  that  a 
watchful  eye  shall  be  kept  if^on  sheriffs*  sales,  and  that  those 
officers  shall  be  held  rigidly  to  the  performance  of  their  duty. 
And  the  plaintiff  in  an  execution  cannot  be  permitted  to  dt)  any- 
thing which  tends  to  restrain  bidding  or  limit  competition,  and 
himself  become  the  purchaser. 

The  remarks  of  Judge  Coulter  in  McMichael  v,  McDermott,  5 
Harris  358,  are  sound:  "The  principle  is  that  he  who  has  the 
absolute  control  of  the  sale  for  his  own  benefit  cannot  be  a  pur- 
chaser, unless  there  is  fair  competition  of  bidders,  or  a  lawful 
opportunity  given  for  such  competition;  otherwise  the  property 
of  the  debtor  might  be  sacrificed.  And  even  the  consent  of  the 
debtor  would  not  cure  the  defect,  for  there  is  often  collusion  be- 
tween him  and  a  particular  creditor.  The  other  creditors  have 
an  interest  that  must  be  protected.** 

The  court  was  also  asked  to  charge  the  jury  in  substance  that 
the  sale  was  void  because  a  portion  of  the  property  was  from  a 
thifd  to  a  half  a  mile  distant  from  the  place  of  sale.  We  think 
the  answer  of  the  court  to  this  request  was  unexceptionable. 
Doubtless  personal  property  must  be  in  the  power  of  the  sheriff 
when  he  sells,  and  where  bidders  may  inspect  it.  But  a  sale  is 
not  necessarily  void  because  the  articles  are  not  immediately  in 
view  when  sold.  The  remarks  of  the  learned  judge  upon  this 
subject  were  discriminating  and  just.  We  discover  no  other 
errors  in  the  record  than  those  which  we  have  noticed. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

7  Wr.— 15 
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Klopp  versus  Witmoyer  and  Arentz,  Garnishees, 

Invalid  Sheriff's  Sale  of  Personal  Property  ratified  hy  Defendant, 

1.  A  sale  by  one,  of  the  property  of  another,  acting  as  his  agent  without 
authority,  is  valid,  if  afterwards  sanctioned  and  ratified. 

2.  Thus  where  a  defendant  by  his  acts  and  declarations  has  sanctioned  and 
confirmed  a  sheriff's  sale  of  his  property  which  had  been  set  aside  for  irregu- 
larity, it  was  Held,  that  the  sheriff  was  to  be  treated  as  a  mere  unauthorized 
agent,  and  therefore  the  sale  by  him,  after  the  assent  and  confirmation  of  the 
defendant  and  former  owner,  was  valid. 

EnROR  to  the  Common  Pleas  of  Lebanon  county. 

This  was  a  second  trial  of  the  preceding  case  under  the  venire 
de  novo  directed  by  the  Supreme  Court! 

There  was  little  if  any  new  evidence  oflfered  on  this  trial,  but 
it  was  contended  that  even  if  the  sheriff's  sale  was  a  nullity,  it 
was  afterwards  confirmed  by  John  H.  Witmoyer,  who  was  not 
only  present  at  the  sale,  but  subsequently  thereto  remained  in 
charge  of  the  property,  and  sold  it  out  for  the  defendants,  and  that 
having  by  these  acts  recognised  the  defendants  as  the  owners  of 
the  property,  they  could  hold  it  as  such  not  only  against  him, 
but  also  against  his  creditors,  and  so  the  court  below  instructed 
the  juf  y. 

There  was  a  verdict  and  judgment  in  favour  of  the  defendants; 
whereupon  the  plaintiff  sued  out  this  writ,  and  assigned  for 
error  here  the  ruling  of  the  court  as  above  stated. 

Levi  Kline  and  Joseph  Funck^  for  plaintiff  in  error. 

John  0.  Kunkle  and  John  W.  Killingery  for  defendant. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
LoWRiE,  C.  J. — We  have  not  far  to  go  for  the  rule  of  law  that 
very  obviously  and  conclusively  rules  this  case.  If  this  sale  of 
John  H.  Witmoyer's  property  had  been  made  by  one  acting  as 
his  agent,  without  any  appointment  as  such,  and  Witmoyer  had 
afterwards  given  it  the  same  amount  of  sanction  that  we  ind 
here,  no  one  would  have  doubted  that  the  sale  would  have  been 
fully  confirmed  and  ratified.  And  yet  it  was  at  the  first  void  for 
want  of  authority. 

Now,  this  sale  was  by  the  sheriff,  as  an  agent  or  minister  of 
the  law,  and  we  have  declared  it  void,  because  he  departed  from 
the  proper  forms  of  the  law  in  making  it.  The  consequence  is, 
that  he  must  be  treated  as  a  mere  unauthorized  agent.  He  did 
sell  that  property  as  matter  of  fact,  but  the  sale  was  void  for 
want  of  authority  from  the  law  or  from  the  owner.  All  it  wanted 
was  authority  from  one  or  the  other.    The  owner  did  most  abun- 
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dantly  ratify  and  confirm  it  afterwards,  and  that  is  equivalent 
to  a  full  precedent  authority. 

There  was  no  fraud  in  the  case.  The  jury  have  so  found  under 
instructions  in  favour  of  the  plaintiff  that  are  quite  as  strong  as 
the  law  allows.  The  plaintiff's  counsel  have  somewhat  confused 
the  different  terms  fraud,  fraud  in  fact,  and  fraud  in  law,  by  not 
distinguishing  the  very  different  consequences  that  flow  from 
each.  The  term  fraud  in  law  is  not  a  very  happy  one,  because 
it  tends  to  this  confusion  of  thought,  and  because  it  does  not 
involve  any  idea  of  fraud  at  all,  according  to  the  common  usage 
of  the  word.  We  think  none  of  the  assignments  of  error  are 
sustained. 

Judgment  aflSrmed. 


The  Delaware  and  Hudson  Canal  Company  versus 
The  Commonwealth,  (a) 

Rule  for  Settlement  of  the    Tax  Account   between  the  Delaware  and 
Mudion  Canal  Company  and  the  Commonwealth, 

1.  By  the  Act  of  the  11th  of  April  1848,  one  statement  only  is  required  to  be 
filed  in  the  auditor-general's  office  by  the  officers  of  the  Delaware  and  Hudson 
Canal  Company,  setting  forth  the  cost  of  its  works  within  this  state  and  tho 
amount  of  its  capital  invested  tberein,  which  statement  was  intended  to  be 
thereafter  the  basis  of  settlement  of  the  tax  account  between  the  Common- 
wealth and  the  Cumpany. 

2.  Hence,  the  instruction  of  the  court  below,  on  case  stated  to  ascertain  the 
amount  of  taxes  due  the  Commonwealth,  that  not  only  the  sums  then  invested 
in  the  works  of  the  company,  but  also  the  increased  expenditure  from  year  to 
year  thereon,  were  subject  to  taxation,  was  error. 

Error  to  the  Common  Pleas  of  Dauphin  county. 

This  was  an  appeal  by  the  President,  Managers,  and  Company 
of  the  Delaware  and  Hudson  Canal  Company,  from  the  settle- 
ment of  their  account  with  the  Commonwealth  of  Pennsylvania, 
by  the  auditor-general  and  state  treasurer,  filed  July  7th  1858. 

The  cause  was  tried  in  the  court  below,  September  1st  1859, 
on  the  appeal  and  specification,  by  agreement. 

The  case  was  this : — The  Delaware  and  Hudson  Canal  Com- 
pany is  a  corporation  created  by  the  state  of  New  York,  and 
licensed  to  transact  certain  business,  and  hold  and  possess  cer- 
tain property  in  this  state.  In  pursuance  of  their  license  so  to 
do  they  built  a  canal  and  railroad,  and  for  several  years  have 
carried  on  a  prosperous  coal  business. 

By  the  statute  under  which  they  hold  their  rights  in  this  state, 

(a)  This  case  was  inadyertently  omitted  in  the  earlier  Reports. 


Digitized  by  LjOOQIC 


228  SUPREME  COURT  [Harrisburg 

[Delaware  and  Hudson  Canal  Co.  v.  The  Commonwealth.] 

it  was  provided  "  that  the  property  of  said  company,  whether 
real  or  personal,  within  this  state,  shall  at  all  times  be  liable  for 
its  debts,  and  be  subject  to  taxation  in  like  manner  as  similar 
property  held  by  an  individual  or  by  a  corporation  now  is  or 
may  be:'*  Act  of  1st  April  1825,  §  5. 

By  a  decision  of  the  Supreme  Court,  made  on  5th  July  1849, 
it  was  held  that  this  company,  not  being  a  corporation  "incor- 
porated by  or  in  pursuance  of  any  law  of  this  Commonwealth," 
was  not  liable  to  the  taxes  imposed  by  the  Act  of  1840. 

Prior  to  this  decision,  to  wit,  on  the  11th  April  1848,  the  legis- 
lature passed  an  act  in  the  following  words : — 

''  Sect.  3.  That  the  President  and  Treasurer  of  the  Delaware 
and  Hudson  Canal  Company  be  and  they  are  hereby  required, 
before  the  declaration  or  payment  of  any  further  dividends  of 
profits  by  said  company,  to  prepare  and  communicate  to  the 
auditor-general  of  this  Commonwealth  a  statement  under  oath  or 
affirmation  of  said  president  and  treasurer,  setting  forth  the  cost 
of  all  the  works  of  said  company  within  this  state,  and  the 
amount  of  capital  invested  therein  ;  and  the  stock  of  said  com- 
pany equal  in  amount  to  the  capital  so  invested,  is  hereby  de- 
clared to  be  subjected  to  taxation  in  the  same  manner  and  at  the 
same  rate  as  the  stock  of  companies  incorporated  by  the  laws  of 
this  state  is  subject ;  and  it  shall  be  the  duty  of  said  company, 
upon  the  declaration  of  any  dividend  hereafter,  to  cause  their 
treasurer  to  retain  out  of  such  dividend  and  pay  into  the  trea- 
sury of  this  Commonwealth  the  amount  of  state  tax  to  which 
such  portion  of  their  capital  stock  may  be  liable.'* 

Under  this  statute  the  company  rendered  a  statement  of  the 
cost  of  all  their  works,  amounting  to  $1,437,290.20,  and  of  the 
cost  of  their  real  estate,  $77, 769.20.  Upon  this  a  tax  was  as- 
sessed by  the  auditor-general,  under  the  protest  of  the  company 
that  they  were  not  liable  therefor.  All  the  payments  made 
thereon  to  the  treasury  were  under  protest. 

After  the  rendition  of  the  foregoing  account,  the  company 
commenced  improvements,  alterations,  and  repairs  of  their  canal 
and  railroad,  of  the  expense  of  which  regular  accounts  were 
kept  in  their  books.  They  also  made  anew,  repaired,  and  added 
to  their  coal  cars,  and  repaired  and  added  to  their  engines. 

These  expenses  were  made  the  basis  of  the  statement  upon 
which  these  taxes  in  dispute  were  assessed  by  the  auditor-general 
and  state  treasurer,  and  from  which  this  appeal  is  taken. 

The  auditor-general  and  state  treasurer  insisted  upon  taxing 
the  value  of  the  real  estate  as  stock,  but  as  that  was  deducted  in 
the  court  below,  there  was  no  question  raised  in  reference  thereto 
in  this  court. 

During  the  years  from  1848  to  1857,  the  company  had  annu- 
ally paid  on  account  a  large  sum  in  taxes,  and  had  included  in 
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their  estimates  of  taxes  due  the  additional  sums  expended  in 
repairs,  amendments,  and  enlargements. 

On  the  21st  August  1857,  the  auditor-general  addressed  a 
letter  to  the  company,  asking  for  a  statement  of  each  year's  ex- 
penditure on  the  works  of  the  company  from  1848  to  1856,  with 
a  view  to  taxation.  Against  this  the  company  protested,  and 
furnished  the  information  under  protest,  denying  as  well  his 
right  to  ask  the  information  as  his  right  to  make  it  the  basis  of 
taxation.  The  auditor-general  assumed  the  right  to  tax  accord- 
ing to  that  statement,  and  therefore  this  appeal. 

In  the  original  statute  of  1st  April  1825,  the  company  were 
required  "  to  report  to  the  legislature,  when  required  so  to  do, 
the  amount  of  capital  which  it  may  have  invested  in  this  state,*' 
and  the  state  reserved  a  right  to  examine  the  books  of  the 
company,  &c.  By  the  3d  section  of  the  Act  of  9th  February 
1886,  the  company  were  required  to  make  an  annual  report  to 
the  legislature  of  the  amount  of  tolls  taken  upon  the  canal  within 
this  state,  and  of  dividends  declared.  By  the  71st  section  of 
the  Act  of  7th  May  1855,  P.  L.,  p.  506,  all  companies  of  other 
states  doing  business  in  this  state,  are  required  to  give  notice  to 
the  auditor-general  of  '*  the  corporate  name,  date  of  incorpora- 
tion, time  of  commencing  business,  and  place  of  business ;  *  *  the 
amount  of  capital  stock,  dividends  declared,  if  any,  *  *  or  value 
of  stock,"  annually  on  or  before  30th  November  in  each  year. 

To  all  these  requirements  of  the  legislature  the  company  have 
responded. 

The  balance  claimed  to  be  overpaid  by  the  company  upon  pro- 
perty not  liable  to  assessment,  is  3^3,526. 

The  items  of  expenditure  from  1848  to  1857  were  in  the  nature 
of  renewals  and  repairs  to  a  great  extent ;  and  the  main  ques- 
tion was  whether  these  expenditures  are  liable  to  taxation  in 
addition  to  the  sum  reported  by  the  company  in  1848?  The  court 
below  charged  the  jury  that  they  were  so  liable. 

Under  the  instruotion  of  the  learned  judge  of  the  court  below, 
there  was  a  verdict  and  judgment  in  favour  of  the  Commonwealth 
for  $23,633.79. 

The  case  was  thereupon  removed  into  this  court  by  the  defend- 
ant, for  whom  the  ruling  of  the  court  below  was  assigned  for  error. 

William  Jessup,  for  plaintiff  in  error. 

John  0.  KnoXy  Attorney-General,  for  the  Commonwealth. 

The  opinion  of  the  court  was  delivered,  in  1860,  by 
Read,  J. — In  1849,  the  Court  of  Common  Pleas  of  Dauphin 
county,  upon  an  appeal  by  the  present  plaintiffs  in  error  from  a 
settlement  of  the  auditor-general  and  state  treasurer,  decided 


Digitized  by  LjOOQIC 


230  SUPREME  COURT  [ffarrisburg 

[Delaware  and  Hudson  Canal  Co.  v.  The  Commonwealth.] 

that,  prior  to  the  Act  of  the  11th  of  April  1848,  the  president, 
managers,  and  company  of  the  Delaware  and  Hudson  Canal  Com- 
pany were  not  liable  to  any  tax  on  their  capital  stock  or  divi- 
dends, by  virtue  of  any  general  or  special  laws  of  the  state. 
The  judgment  entered  in  favour  of  the  company  was  affirmed  on 
writ  of  error  by  the  Supreme  Court,  on  the  6th  of  July  1859, 
after  a  very  full  and  exhaustive  argument,  oral  and  printed,  on 
both  sides.  This  settled  definitively,  as  to  this  New  York  corpora- 
tion, the  construction  of  all  acts  prior  to  the  Act  of  11th  April 
1848,  which  was  the  first  taxing  any  part  of  their  stock  or  divi- 
dends ;  and  it  is  this  act  which  we, are  now  called  upon  to  con- 
strue. 

The  natural  construction  of  the  third  section  of  the  Act  of 
11th  of  April  1848,  P.  L.,  p.  497,  is  that  the  president  and 
treasurer  of  the  company  were  to  prepare  and  communicate  to 
the  auditor-general,  a  statement  under  oath,  setting  forth  the 
cost  of  all  the  works  of  said  company  in  this  state,  and  the 
amount  of  capital  invested  therein,  providing  expressly  only  for 
one  statement,  which  was  to  be  made  before  the  declaration  or 
payment  of  any  further  dividend,  and  a  copy  of  this  statement 
the  auditor-general  was  directed  to  communicate  to  the  legisla- 
lature  at  its  next  session,  thus  directly  recognising  one  statement 
only  (and  not  a  series  of  consecutive  yearly  statements)  as  the 
basis  of  taxation.  It  then  directs  or  declares  the  stock  of  the 
said  company,  equal  in  amount  to  the  capital  so  invested  (that 
is,  as  declared  in  said  statement),  subject  to  taxation,  in  the 
same  manner  and  in  the  same  rate  as  the  stock  of  companies 
incorporated  by  the  laws  of  this  state  is  subject. 

The  effect  of  this  is  to  make  the  capital  stock  so  declared  by 
this  statement  to  be  invested  in  this  state,  the  amount  which  is 
thereafter  to  be  subject  to  taxation,  in  the  same  manner  as  if  it 
had  been  incorporated  by  the  state  with  that  amount  of  capital. 
It  is  then  made  the  duty  of  the  company,  upon  the  declaration 
of  any  dividends  thereafter,  to  cause  their  treasurer  to  retain  out 
of  such  dividends,  and  pay  into  the  treasury  of  this  Common- 
wealth, the  amount  of  state  tax. 

This  being  the  construction  of  this  act,  the  accounting  officers 
and  the  court  below  were  of  course  in  error,  and  the  account 
between  the  Commonwealth  and  the  company  should  have  been 
settled  on  the  basis  of  the  first  and  only  statement  recognised 
by  the  law.  It  is  this  act  which  prescribes  the  mode  and  manner 
of  taxation,  and  which  therefore  governs  this  case,  independent 
of  all  antecedent  acts,  and  it  is  consistent  with  the  case  of  The 
New  York  and  Erie  Railroad  Co.  r.  Sabin,  2  Casey  242,  and  not 
inconsistent  with  that  of  The  Commonwealth  v.  The  Cleveland, 
Painesville,  and  Ashtabula  Railroad  Co.,  5  Casey  370,  where  the 
circumstances  were  entirely  different,  and  which  did  not  depend 
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upon  the  construction  of  a  special  act  affecting  that  company 
only. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


Thomas  versus  Harris. 

Dower ^  when  barred  by  Deed  of  Widow  acting  as  Administratrix. — 
Failure  of  Consideration  as  a  Defence  to  scire  facias  sur  mortgage 
for  Purchase-money  J  discussed, 

A.,  owning  land,  contracted  to  sell  to  B.,  who  again  sold  to  C. :  hefore  a 
deed  was  made  A.  died,  and  his  administrators,  the  widow  being  one,  at  the 
instance  of  the  purchaser,  proved  the  contract  under  the  order  and  decree  of 
the  Common  Pleas,  and  executed  a  deed  for  the  land  and  all  their  title  and 
interest  therein  to  C,  who  then  gave  a  mortgage  for  unpaid  purchase-money, 
the  interest  to  be  applied  yearly  to  a  prior  dower,  and  the  principal  at  the 
death  of  the  widow  to  the  heirs  legally  entitled  thereto :  afterwards  to  perfect 
title  in  C.  by  the  agreement  of  all  parties,  a  judgment  obtained  against  A.  in 
his  lifetime  was  revived  against  his  administrators,  and  on  execution  thereon, 
the  land  was  sold  to  C. :  some  time  af\er  A.'s  widow  brought  her  action  of 
dower,  claiming  that  it  was  not  divested  by  cither  sale,  and  recovered,  which 
recovery,  in  an  action  of  scire  facias  on  the  mortgage,  was  set  up  to  show 
defect  of  title  and  failure  of  consideration.     Hdd, 

1.  That  under  the  articles,  C.  was  entitled  to  the  conveyance  of  the  entire 
estate  in  the  land,  unencumbered  by  any  right  of  dower  in  the  widow  of  the 
grantor  therein : 

2.  That  notwithstanding  a  deed  made  by  administrators  in  the  ordinary 
form,  in  pursuance  of  an  order  of  court  before  which  a  contract  of  decedents 
to  sell  land  had  been  proved,  did  not  divest  the  widow's  right  of  dower ;  yet, 
when  acting  as  administrator,  the  widow  could  not  only  execute  the  power 
vested  in  her  by  the  court,  but  also  convey  her  own  interest : 

3.  That  as  her  deed  granted  not  only  the  estate,  right,  title,  &c.,  of  her 
husband  in  his  lifetime,  but  also  her  own  estate,  right,  title,  and  interest,  and 
as  the  sherifif's  sale  thereafter  was  also  valid,  she  was  not  entitled  to  any 
dower  in  the  land  sold : 

4.  But  that  the  wrongful  recovery  of  dower  by  her,  subsequent  to  the  sales 
through  the  imperfect  defence  thus  set  up  by  the  purchaser,  was  not  such  a 
"defect  of  title  in  the  land  sold,  nor  such  a  failure  of  consideration  therefor, 
as  could  be  set  up  against  a  recovery  on  the  mortgage  for  purchase-money : 
that  evidence  offered  to  the  defendant  of  the  understanding  and  agreement  of 
the  parties  when  the  deed  was  made,  that  the  grantee  should  have  a  perfect 
title,  to  be  made  by  sheriff's  sale,  though  admissible  to  rebut  any  presumption 
arising  from  the  acceptance  of  the  deed,  could  not  aid  him,  as  it  tended  merely 
to  establish  what  was  apparent  without  it :  and  hence,  though  the  rejection 
of  the  evidence  offered,  on  the  ground  that  it  was  an  attempt  by  parol  to 
explain  the  deed  of  the  administrators  and  to  show  that  it  conveyed  a  larger 
estate  than  its  words  would  indicate,  was  error,  it  was  not  ground  for  the 
reversal  of  the  judgment. 

Shurtz  V.  Thomas,  8  Barr  359,  overruled. 

Error  to  the  Common  Pleas  of  Centre  county. 

This  was  a  scire  facias  sur  mortgage^  dated  29th  April  1834, 
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upon  the  undivided  moiety  of  three  hundred  and  one  acres  of 
Lmd,  adjoining  the  borough  of  Bellefonte,  given  by  William  A. 
Thomas  to  John  Harris,  in  trust,  to  secure  the  payment  of  a 
bond  of  even  date,  in  the  penalty  of  $6000,  conditioned  for  the 
payment  of  $180  (being  the  interest  of  $3000  of  the  purchase- 
money)  to  Mrs.  Elizabeth  Simpson,  formerly  Mrs.  Elizabeth 
Smith,  widow  of  James  Smith,  the  elder,  deceased,  and  wife  of 
Michael  T.  Simpson,  or  other  person  legally  entitled  to  receive 
the  same,  annually,  during  the  life  of  the  said  Elizabeth,  and  at 
her  death,  the  principal  to  whomsoever  at  that  time  should  be 
legally  entitled  to  receive  the  same.  The  defendant  pleaded 
payment  with  leave,  &c. 

On  the  trial,  the  plaintiff  gave  in  evidence  the  bond  and  mort- 
gage ;  proved  that  Mrs.  Elizabeth  Simpson,  the  widow  of  James 
Smith  the  elder,  died  August  16th  1856;  that  James  Smith  the 
elder  left  two  sons,  James  and  William ;  that  James  Smith  the 
younger  died,  leaving  no  children,  but  a  widow,  who  is  the 
daughter  of  Cornelius  Dale,  surviving  him ;  that  the  widow  after- 
wards married,  and  is  now  the  w^ife  of  Frederick  Shurtz ;  and 
rested. 

The  defendant  then  gave  in  evidence  articles  of  agreement, 
dated  31st  July  1833,  between  James  Smith  the  younger,  and 
Franklin  B.  Smith,  in  which  he  covenanted  to  sell  and  convey, 
on  the  1st  day  of  April  next  ensuing  the  date,  by  a  good  and 
sufficient  deed  or  deeds  of  conveyance,  with  special  warranty, 
**  the  land  described  in  the  mortgage  given  in  evidence  by  the 
plaintiff,"  to  hold  to  the  said  Franklin  B.  Smith,  his  heirs  and 
assigns,  in  fee  simple.  ^ 

On  the  5th  December  1833,  by  articles  of  agreement,  Frank- 
lin B.  Smith  sold  the  land  purchased  from  James  Smith  the 
younger,  in  his  lifetime,  to  William  A.  Thomas,  the  defendant, 
covenanting  to  convey,  on  the  1st  day  of  April  1834,  by  a  good 
and  sufficient  deed  or  deeds  of  conveyance,  with  general  war- 
ranty, the  lands  described  in  the  mortgage. 

James  Smith,  the  younger,  having  died,  as  was  proved  by  the 
plaintiff  intestate  and  without  issue,  his  wife,  Mary  Smith,  and 
her  father,  Cornelius  Dale,  took  letters  of  administration  on  his 
estate,  and  on  the  24th  March  1834,  the  above  contract  was 
proved  in  the  Court  of  Common  Pleas,  under  Act  of  1792. 

The  contract  having  been  thus  duly  proved,  Mary  Smith,  ad- 
ministratrix, and  Cornelius  Dale,  administrator  of,  &c.,  of  James 
Smith  the  younger,  deceased,  as  aforesaid,  presented  their  peti- 
tion to  the  court,  praying  "  leave  to  make  and  execute  a  deed 
of  conveyance  to  the  said  William  A.  Thomas  and  his  heirs,  for 
the  said  tract  of  land,  with  the  appurtenances,  according  to  the 
true  intent  and  meaning  of  the  said  contract,*'  whereupon  the 
said  court,  upon  the  28th  day  of  April  1834,  ordered  and  decreed 
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that  the  said  Mary  Smith,  administratrix,  and  Cornelius  Dale, 
administrator,  should  make  and  execute  a  deed  to  the  said  Wil- 
liam A.  Thomas  and  his  heirs,  which  was  done  April  29th  1834, 
in  consideration  of  ?10,500,  including  *'  also  all  the  estate,  right, 
title,  interest,  claim,  and  demand  whatsoever  of  him,  the  said 
James  Smith,  in  his  lifetime,  and  of  them,  the  said  Mary  and 
Cornelius,  since  his  decease,  in  law  or  equity,  or  otherwise,  of,  in, 
to,  or  out  of  the  same.*' 

To  show  the  intention  of  all  the  parties  to  the  deed  of  the  24th 
April  1834,  to  perfect  the  title  of  William  A.  Thomas,  his  heirs 
and  assigns,  to  the  entire  estate  in  the  lands  conveyed,  the  de- 
fendant gave  in  evidence  a  judgment  in  the  Common  Pleas  of 
Centre  county,  at  the  suit  of  Franklin  B.  Smith  and  John  Irvin, 
trading  under  the  firm  of  Smith  &  Irvin,  for  the  use  of  Henry 
F.  Tammany,  against  James  Smith,  entered  to  No.  51,  November 
Term  1830,  which,  by  the  agreement  in  evidence,  Franklin  B. 
Smith  had  agreed  to  pay  on  receiving  a  good  title  out  of  the 
purchase-money  in  which  Mary  Smith,  administratrix,  and  Cor- 
nelius Dale,  administrator  of  James  Smith,  deceased,  had  been 
substituted  as  defendants,  and  the  judgment  revived  against  them 
as  administrators  of,  &c.,  of  James  Smith,  deceased,  for  the  sum 
•of  $2460.95,  and  on  which  a  writ  o^  fieri  facias  had  issued  to 
No.  16,  November  Term  1884,  by  virtue  of  which  the  interest 
late  of  James  Smith,  deceased,  in  and  to  the  lands  described  in 
the  deed  of  29th  April  1834,  was  taken  in  execution  and  con- 
demned, and  under  a  writ  of  venditioni  exponas,  issued  to  Jan- 
uary Term  1835,  was  sold  and  purchased,  in  confirmation  of  his 
title,  by  William  A.  Thomas,  to  whom  a  deed  was  made  by  the 
sheriff  March  25th  1835. 

To  show  defect  of  title  and  failure  of  consideration,  the  de- 
fendant then  gave  in  evidence  from  the  records  of  the  Court  of 
Common  Pleas  of  Centre  county,  No.  62,  August  Term  1846, 
an  action  of  dowry,  unde  nihil  habet,  Frederick  Shurtz  and  Mary 
his  wife,  formerly  Mary  Smith,  widow  and  relict  of  James  Smith, 
deceased,  against  William  A.  Thomas,  in  which,  on  the  25th 
April  1848,  judgment  was  entered  in  the  court  below  for  defend- 
ant, which  judgment  was  reversed  in  the  Supreme  Court,  and 
judgment  entered  for  the  plaintiff. 

After  several  ineffectual  attempts  to  set  out  the  dower,  an 
agreement  was  made,  by  which  Thomas  was  to  pay  the  sum  of 
$125  1st  April  1850,  and  the  like  sum  the  1st  day  of  April 
annually  thereafter,  to  the  said  Mary  Shurtz,  for  and  during  the 
term  of  the  natural  life  of  said  Mary,  for  and  in  lieu  of  dower, 
"  it  being  distinctly  understood  that  this  agreement  is  to  have  the 
like  effect,  and  no  other,  in  all  respects  as  though  the  sheriff's 
inquest  had  set  off  to  the  plaintiff  the  one  undivided  third  part 
of  the  undivided  moiety  of  the  premises  described  in  the  said 
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writ,  and  the  plaintiffs  had  been  placed  in  possesision  thereof, 
agreeably  to  the  command  of  the  writ,  and  the  said  plaintiff  had 
surrendered  possession  thereof  to  said  Thomas,  he  paying  there- 
for the  said  sum  of  $125  annually,  as  above  stated.'* 

The  defendant  next  gave  in  evidence  the  receipts  of  the  plain- 
tiff, in  the  said  action  of  dower,  for  the  ten  annual  instalments, 
amounting,  without  interest,  to  the  sum  of  $1250,  and  then 
called 

Bond  Valentine,  Esq.,  by  whom  he  offered  to  prove  "  that  he 
was  the  attorney  and  counsel  of  William  A.  Thomas,  and  that 
William  W.  Potter,  now  deceased,  was  the  attorney  and  counsel 
of  Mary  Smith  and  Cornelius  Dale,  administrators  of,  &c.,  of 
James  Smith,  deceased ;  that  William  A.  Thomas  and  his  coun- 
sel, and  Mary  Smith  and  Cornelius  Dale  and  their  counsel,  met 
at  the  office  of  William  W.  Potter,  in  the  borough  of  Bellefonte, 
that  the  subject  of  the  conveyance  about  to  be  made  by  James 
Smith's  administrators  to  William  A.  Thomas  was  introduced  and 
talked  over ;  that  William  A.  Thomas  positively  refused,  in  the 
presence  and  hearing  of  Smith's  administrators,  and  in  the  pre- 
sence of  their  counsel,  to  accept  any  conveyance  in  execution 
of  the  articles  of  agreement  but  such  as  would  vest  in  him,  his 
heirs  and  assigns,  the  full  and  entire  estate  to  which,  under  the 
articles  of  agreement,  he  was  entitled;  that  Smith's  administra- 
tors replied  that  he  was  entitled  to  and  should  have  such  con- 
veyance, and  that  they  would  execute  any  papers  necessary  to 
vest  the  same  ;  that  the  deed  of  James  Smith's  administrators  to 
William  A.  Thomas,  in  evidence,  was  produced  and  read ;  that 
William  W.  Potter,  in  the  presence  and  hearing  of  all  the  par- 
ties, asserted  that  it  conveyed  to  and  vested  in  William  A.  Thomas, 
his  heirs  and  assigns,  the  entire  estate,  in  fee  simple,  clear  of  all 
encumbrance,  as  fully  as  Thomas  was  entitled  to  receive  the 
same,  under  the  articles  of  agreement  in  evidence ;  that  if  there 
was  any  doubt  upon  that  subject  in  the  mind  of  Mr,  Thomas  or 
his  counsel.  Smith's  administrators,  his  clients,  would  agree  to 
the  revival  of  judgment  No.  59,  November  Term  1830,  on  which 
the  estate  could  be  sold  and  purchased  by  Mr.  Thomas,  and  that 
this  would  remove  all  possibility  of  doubt,  and  vest  the  entire 
estate  in  Mr.  Thomas;  that  with  the  distinct  understanding  and 
agreement  that  this  should  be  done,  and  that  the  entire  estate 
should  be  vested  in  him,  the  deed  was  received  by  William  A. 
Thomas,  and  the  bond  and  mortgage  in  question  in  this  suit,  to 
John  Harris,  in  trust,  delivered  to  Smith's  administrators ;  that 
the  judgment  wits  revived,  and  the  sale  and  purchase  made,  as 
agreed  upon  by  the  parties  at  the  time  of  the  delivery  of  the 
said  deed ;  that  but  for  this  assertion  of  William  W.  Potter  and 
his  clients,  and  this  agreement  of  the  parties,  the  deed  would 
never  have  been  accepted,  or  the  bond  and  mortgage  given." 
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This  offer  the  counsel  for  the  plaint>ff  objected  to  as  incompe- 
tent to  explain  the  deed  ;  that  the  acceptance  of  the  deed  by  Mr. 
Thomas  was  a  waiver  of  his  right  to  claim  a  conveyance  clear 
of  the  widow's  dower,  that  it  cannot  be  explained  by  parol,  and 
that  it  cannot  be  shown  by  parol  that  it  was  the  intention  of 
the  parties  and  their  counsel  to  execute  a  deed  that  would  con- 
vey a  larger  estate  than  that  named  in  the  instrument. 

The  objection  was  sustained  by  the  court,  the  evidence  offered 
rejected,  and  a  bill  of  exceptions  sealed  by  the  court. 

The  defendant  thereupon  rested,  and  the  coUrt  directed  the 
jury,  upon  the  whole  evidence  before  them,  to  find  for  the  plain- 
tiff 

There  was  a  verdict  and  judgment  accordingly.  Whereupon 
the  defendant  sued  out  this  writ,  and  assigned  for  error  the  rejec- 
tion of  the  evidence  offered  as  above,  and  the  instruction  to  the 
jury  to  find  for  the  plaintiff. 

McAllister  ^  Beaver ^  for  plaintiff  in  error. — A  defect  of  title 
constitutes  a  valid  defence  to  an  action  for  unpaid  purchase- 
money,  whether  the  action  be  debt  on  bond  or  scire  facias,  or 
ejectment  on  a  mortgage :  Steinhauer  v.  Whitman,  1  S.  &  B. 
438 ;  Hart  v.  Porter's  Executors,  7  Id.  61 ;  Fuhrman  v.  Loudon, 
13  Id.  391 ;  Christy  v.  Reynolds,  16  Id.  260.  But  the  exception 
is  equally  well  settled,  and  when  the  facts  and  circumstances  sur- 
rounding the  case  lead  to  the  conclusion,  as  in  Lighty  v,  Shorb, 
3  Penna.  Rep.  453,  that  the  vendee,  at  the  acceptance  of  the 
deed,  and  delivery  of  his  obligations  for  the  purchase-money, 
"had  not  merely  constructive  but  actual  notice  of  the  defect  in 
the  title,  and  that  there  was  a  mutual  understanding  that  the  pur- 
chase-money should  not  be  detained  as  a  security  for  it,  the  prin- 
ciple does  not  apply.*'  A  purchaser  can  waive  the  whole  or  any 
portion  of  his  legal  rights;  he  can  accept,  as  a  compliance  with 
the  terms  of  an  agreement,  less  than  that  to  which  by  law  he  is 
entitled,  and  if  Thomas  did  waive  his  legal  rights,  and  knowingly 
accept  an  encumbered  title,  he  is  within  the  exception,  and  ex- 
cluded from  the  benefit  of  the  rule.  But  such  waiver  cannot  be 
fairly  inferred  from  his  acceptance  of  the  deed  of  29th  April 
1834, 

1.  Because,  prior  to  the  case  Riddlesberger  v.  Mentzer,  7 
Watts  144,  decided  at  May  Term  1838,  the  prevailing  opinion 
even  of  the  profession  was  that  a  contract  of  a  decedent  proved, 
under  the  Act  of  1792,  and  a  deed  made  by  administrators  in 
the  ordinary  form,  in  pursuance  of  a  decree  of  the  court,  divested 
the  widow's  dower. 

2.  Because  the  words  "  also  all  the  estate,  right,  title,  interest, 
property,  claim,  and  demand  whatsoever  of  them,  the  said  Mary 
and  Cornelius,  since  his  decease,  in  law  or  equity,  or  otherwise, 
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of,  in,  to,  or  out  of  the  same,"  being  unnecessary  and  unusual  in 
the  execution  of  a  power,  would  seem  to  have  been  intended  to 
embrace  and  convey  any  right  to  dower  which  Mary  Smith,  the 
widow,  might  possibly  have  in  the  lands  described  in  the  deed. 

3.  Because  the  acquiescence,  as  well  of  the  widow  as  of  James 
Smith's  administrators,  in  the  seizure  on  execution,  condemna- 
tion, and  sale  of  the  estate  of  the  decedent,  shortly  after  the 
delivery  of  the  deed,  upon  a  judgment  which  the  vendee  was  to 
have  paid,  or  indemnified  against  on  receipt  of  the  deed,  indicates 
most  clearly  the  intention  of  all  the  parties  thus  to  remove  any 
suspicion  which  rested  upon  the  title  of  Mr.  Thomas,  and  to 
convey  the  same  disencumbered  of  dower. 

The  testimony  of  Bond  Valentine,  Esq.,  would  have  shown 
exactly  what  did  transpire  at  the  time  of  the  delivery  of  the 
deed,  and  that  there  was  no  waiver  of  any  right  by  Mr.  Thomas, 
but  a  manifest  and  avowed  intent  by  all  parties  to  Execute  the 
entire  agreement ;  that  the  seizure  in  execution,  condemnation, 
and  sale,  was  made  at  the  instance  of  James  Smith's  administra- 
tors, and  solely  with  a  view  to  vest  in  William  A.  Thomas, 
beyond  all  controversy,  the  estate  to  which  by  the  articles  of 
agreement  he  was  entitled.  The  rejection  of  this  offer  we  submit 
was  error :  Crotzer  and  Others  v.  Russell,  Executor  of  Lyon,  9 
S.  &  R.  78;  Hart  v.  Porter,  6  Id.  204;  Goucher  v.  Helmbold, 
1  Miles  407. 

James  T.  Hale^  for  defendant  in  error. — The  offer  made  by 
the  defendant  in  this  case  was  for  several  good  reasons  properly 
rejected.  The  substance  was  to  prove  and  set  up  as  a  matter  of 
defence,  the  existence  of  a  defect  in  the  title  of  James  Smith, 
which  was  known  at  the  time  of  the  acceptance  of  the  deed  by 
Mr.  Thomas.  Although  equity  will  permit  a  vendee  to  allege  as 
matter  of  defence  to  an  action  for  the  purchase-money  a  defect 
in  the  title  agreed  to  be  conveyed,  yet  to  this  general  principle 
there  are  several  exceptions  which  are  as  well  defined  and  as 
well  established  as  the  rule  itself. 

1.  A  vendee  cannot  set  up  a  known  encumbrance  or  defect  of 
title.  2.  The  principle  does  not  apply  to  judicial  sales,  nor 
3.  To  cases  where  the  conveyance  has  been  made  in  pursuance 
of  a  judicial  decree.  See  Shurtz  v.  Thomas,  8  Barr  360 ;  Rid- 
dlesberger  v.  Mentzer,  7  Watts  144.  If  the  facts  embraced  in 
the  offer  be  true,  then  Mr.  Thomas  has  by  his  own  neglect 
allowed  a  recovery  in  the  action  of  dower  by  Mrs.  Shurtz,  and 
cannot  visit  the  consequences  of  his  supineness  upon  the  heirs 
of  Smith,  who  were  no  parties  to  the  action.  He  asserts  what 
would  have  constituted  a  complete  answer  to  the  action  of  dower, 
and  yet  asks  to  defalk  against  the  heirs  the  money  paid  to  Mrs. 
Shurtz  because  he  failed  to  allege  this  defence.  It  is  moreover 
quite  clear  that  even  if  he  were  entitled  to  set  up  the  dower  as 
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a  defence  to  the  mortgage,  he  can  not  defalk  the  amounts  paid 
by  him  in  pursuance  of  a  compromise  of  an  action  to  which 
neither  the  administrators  nor  heirs  of  Smith  were  parties. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 
Strong,  J. — The  defence  set  up  by  the  mortgagor  to  the  8cire 
faciaHy  in  this  case,  was  an  alleged  failure  of  consideration.  The 
mortgage  was  given  to  secure  the  unpaid  purchase-money  of  a 
tract  of  land  of  which  James  Smith  had  died  seised,  and  which  in 
his  lifetime  he  had  by  articles  of  agreement  covenanted  to  convey 
by  good  and  suflficient  deed,  with  special  warranty,  unto  Franklin 
B.  Smith.  The  rights  of  Franklin  B.  Smith,  under  the  contract, 
were  subsequently  transferred  to  William  A.  Thomas,  the  mort- 
gagor and  the  defendant.  After  the  death  of  James  Smith,  the 
contract  was  duly  proved,  and  under  an  order  of  the  Court  of 
Common  Pleas,  a  deed  for  the  land  was  made  to  Thomas  by  the 
administratrix  and  administrator  of  the  decedent's  estate,  who 
were  Mary  Smith  his  widow,  and  Cornelius  Dale.  The  deed 
recited  the  stipulations  of  the  articles  of  agreement,  together 
with  the  order  of  the  court,  and  granted  all  the  estate  of  James 
Smith  in  the  land,  and  all  the  estate  of  Mary  Smith  and  Come* 
lius  Dale  in  law  and  in  equity.  It  is  perhaps  not  of  much  con- 
sequence,  but  still  a  fact,  that  the  deed  was  signed  by  the  grantors 
without  designating  themselves  as  administrators.  At  the  time 
when  it  was  made,  there  was  an  unsatisfied  judgment  which  had 
been  recovered  against  James  Smith,  in  his  lifetime,  and  which 
was  a  lien  on  the  land.  Upon  this  judgment  a  scire  facias  had 
issued.  Mai'y  Smith  and  Cornelius  Dale  had  been  made  parties, 
and  judgment  of  revival  had  been  entered.  Immediately  after 
the  execution  and  delivery  of  the  deed  above  described,  an  exe- 
cution was  issued  on  this  judgment,  the  land  was  levied  upon  as 
the  property  of  James  Smith,  and  sold  at  sheriff's  sale  to  Thomas, 
to  whom  the  sheriff  made  a  deed.  The  object  of  this  sale  mani- 
festly was  to  remove  any  doubts  in  regard  to  the  title  acquired 
by  Thomas,  and  to  vest  in  him  an  undoubted  fee  simple,  clear  of 
any  encumbrances,  or  any  right  of  dower  of  Mrs.  Smith,  and 
had  the  testimony  of  Bond  Valentine  been  received,  which  was 
offered  on  the  trial,  and  rejected  by  the  court,  it  would  have 
proved  that  it  was  made  in  pursuance  of  an  arrangement  be- 
tween the  purchaser  and  Mary  Smith  and  Cornelius  Dale,  the 
personal  representatives  of  James  Smith,  entered  into  at  the 
time  when  their  deed  was  received,  and  for  the  avowed  purpose 
of  vesting  the  entire  unencumbered  ownership  of  the  land  in 
William  A.  Thomas. 

Now,  it  is  indisputable  that,  under  the  articles  of  agreement, 
Thomas  was  entitled  to  a  conveyance  of  the  land  unencumbered 
by  any  right  of  dower  in  James  Smith's  widow.    If  such  a  right 
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exists,  and  was  not  extinguished  by  the  administrator's  deed  and 
the  sheriff's  sale,  there  is  a  defect  in  the  title  bargained  for,  and 
the  purchaser  has  not  got  what  he  was  entitled  to  receive,  the 
full  consideration  for  his  mortgage,  unless  he  agreed  to  waive  his 
rights  and  accept  an  imperfect  title  in  satisfaction  of  the  ven- 
dor's covenants. 

In  Riddlesberger  v.  Mentzer,  7  Watts  141,  decided  in  1838, 
four  years  after  the  completion  of  this  sale,  the  law  was  declared 
to  be  that  a  deed  made  by  administrators,  in  the  ordinary  form, 
in  pursuance  of  an  order  of  the  court  before  which  a  contract 
of  the  decedents  to  sell  lands  had  been  proved,  did  not  divest  his 
widow's  right  of  dower.  The  mere  execution  of  the  power  does 
not  affect  her  right  or  estate.  But  there  is  no  reason  why  the 
widow,  when  administratrix,  should  not  be  able  both  to  execute 
the  power  vested  in  her  by  the  court,  and  to  grant  her  own  inte- 
rest. Undoubtedly  she  can.  She  is  "«m<|?  juris^**  and  might 
convey  her  right  of  dower  by  a  separate  deed.  And  if  so,  she 
may  convey  it  in  the  same  deed  in  which  she  executes  the  trust. 
And  how  can  it  be  maintained  that  it  was  not  done  in  this  case  ? 
Her  deed  not  only  granted  all  the  estate,  right,  title,  interest, 
and  property  which  was  of  James  Smith,  in  his  lifetime,  which 
alone  the  court  had  ordered  her  to  grant,  but  also  her  own  estate, 
right,  title,  and  interest  in  law  or  equity.  Certainly  such  are 
the  words  of  her  deed.  Undeniably  they  are  large  enough  to 
convey  her  dower,  and  the  conveyance  of  her  dower,  in  addition 
to  the  interest  of  her  husband,  was  no  more  than  the  purchaser 
was  entitled  to,  as  the  consideration  for  the  sum  of  $10,500, 
which  he  had  agreed  to  pay,  and  which  she  received.  It  does 
not  satisfy  us  to  say,  as  was  said  in  Shurtz  v,  Thomas,  8  Barr 
359,  where  the  same  deed  was  under  review,  that  the  words  of  the 
grant  of  the  widow's  interest  are  to  be  restrained  to  the  occa- 
sion, or  to  the  subject-matter  about  which  the  parties  were  deal- 
ing. It  is  true,  that  in  the  construction  of  releases,  general 
words  of  discharge  are  held  to  be  confined  to  the  particular  sub- 
ject of  the  contract,  and  perhaps  the  rule  is  measurably  appli- 
cable to  the  construction  of  deeds  of  grant.  But  what  was  the 
occasion  in  this  case,  and  what  was  the  subject-matter  of  the 
contract  ?  The  deed  itself  gives  a  plain  answer.  It  recites  the 
substance  of  the  articles  of  agreement,  the  obligation  of  James 
Smith  to  make  title  to  the  land  to  the  purchaser,  and  his  right 
or  that  of  his  administrators  to  demand  and  receive  for  the  title 
$10,500.  To  consummate  that  contract  the  parties  met,  the 
widow  to  receive  the  money,  and  Thomas  to  receive  the  stipu- 
lated transfer  of  the  land.  The  widow's  right  to  the  money  was 
not  unconditional.  Thomas  was  not  bound  to  pay  it  for  any- 
thing less  than  a  conveyance  of  the  land  unencumbered  by  any 
claim  of  the  widow  to  dower ;  in  other  words,  for  nothing  less 
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than  James  Smith's  estate,  and  that  of  his  widow.  Her  right 
of  dower  then  belonged  to  the  occasion,  and  was  a  part  of  the 
very  subject-matter  of  the  contract.  There  is  therefore  nothing 
to  detract  from  the  significance  of  the  words  of  grant  of  all 
Mary  Smith's  interest,  or  to  limit  their  natural  meaning.  It  is 
true,  the  word  "  dower"  was  not  used  to  describe  the  subject  of 
the  grant,  but  the  words  "estate,  title,  interest,  and  property" 
were,  and  they  are  still  more  comprehensive.  It  would  be  hard 
to  conjecture  for  what  purpose  those  words  were  employed,unles3 
it  was  to  assure  to  the  purchaser  some  interest/which  the  grantors 
had  personally,  beyond  that  which  they  had  power  to  convey  as 
administrators.  The  non-use  of  the  word  "dower"  may  be 
readily  accounted  for.  At  the  time  when  the  deed  was  made, 
Riddlesberger  v.  Mentzer  had  not  been  decided,  and  it  was  far 
from  being  understood  that  a  widow  retains  dower  in  lands  which 
her  husband  had  contracted  to  sell,  and  which  have  been  con- 
veyed by  his  administrators  after  his  death,  by  order  of  a  court, 
on  proof  of  the  contract. 

And  were  this  not  so ;  were  there  nothing  in  the  deed  to  divest 
the  widow  of  James  Smith  of  her  dower  in  the  land,  and  to  pass 
it  with  no  defect  of  title  to  the  purchaser,  we  are  utterly  unable 
to  perceive  why  the  sheriff's  sale,  made  on  a  judgment  obtained 
against  James  Smith  in  his  lifetime,  and  which  therefore  was  a 
lien  on  his  widow's  initial  right  of  dower,  did  not  extinguish  it. 
Beyond  doubt,  it  would  have  wrought  that  effect,  had  any  other 
than  Thomas  bought  at  the  sale.  The  whole  difficulty  in  this 
case  arises  out  of  the  opinion  of  the  court  delivered  in  Shurtz  v. 
Thpmas,  8  Barr  359,  an  action  brought  by  this  widow  to  recover 
dower  out  of  the  lands  which  had  been  conveyed  as  above  described, 
to  the  defendant.  In  that  action  a  case  was  stated,  presenting 
most  of  the  facts,  though  not  all,  which  now  appear,  and  this 
court  held  that  she  was  entitled  to  dower.  The  opinion  was  that 
of  a  bare  majority  of  the  court  (two  judges  dissenting),  and  it  is 
exceedingly  difficult  for  us  to  adopt  the  views  which  that  majority 
thus  entertained.  The  very  eminent  judge  who  delivered  the 
opinion,  took  the  position  that  the  sheriff's  sale  did  not  bar  the 
widow's  claim  to  dower  out  of  the  lands  bought  by  Thomas, 
•  because  under  the  articles  of  agreement  he  was  bound  to  pay  the 

Umr  hem  on  the  land  out  of  the  stipulated  purchase-money.  He  held, 
therefore,  that  permitting  the  sheriff's  sale  was  bad  faith  on  the 
part  of  the  purchaser  ; — having  the  purchase-money  in  hand  with 
an  obligation  to  pay  the  judgment,  as  to  him  it  must  be  considered 
as  having  been  paid.  As  a  purchaser  under  a  judgment  known 
by  him  to  have  been  paid,  acquires  nothing  by  his  purchase,  the 
learned  judge  thought  nothing  passed  to  Thomas  by  the  sheriff's 
sale,  and  that  the  widow's  dower  remained  in  her.  This  is 
iucomprehensible,  as  applied  to  the  case.     It  seems  to  rest  the 
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invalidity  of  the  sheriff's  sale  upon  the  assumption  of  bad  faith 
in  permitting  it.  Of  course  it  must  be  intended  bad  faith  to  the 
widow.  But  Thomas  owed  her  nothing.  She  had  reposed  nothing 
in  him,  and  he  had  no  faith  to  keep  with  her.  The  judge  entirely 
overlooked  two  important  facts.  The  one  is  that  before  the 
sheriff's  sale,  and  before  Thomas  was  bound  to  pay  any  money, 
the  executory  vendor  had  died,  leaving  a  widow.  The  other  fact 
is,  that  under  the  article  of  agreement  the  vendee's  right  extended 
to  a  perfect  title,  diminished  by  no  right  of  dower  in  Mary  Smith, 
and  tliat  so  long  as  such  a  title  was  withheld  from  him,  he  could 
be  called  upon  to  pay  nothing.  Less  than  an  unencumbered  and 
perfect  title  he  was  not  bound  to  receive,  and  until  that  was  fur- 
nished he  had  no  funds  in  hand  to  pay  any  judgments  against 
James  Smith.  Let  it  be  that  he  had  agreed  to  clear  the  land  of 
liens,  yet  it  was  on  condition  that  the  title,  when  clear,  should 
not  be  defective.  Thus,  when  it  is  asserted  that  dower  remained 
out  of  the  land,  it  is  also  asserted,  in  effect,  that  there  was  no 
duty  resting  on  Thomas  to  pay  judgments.  Where,  then,  was  the 
bad  faith  either  towards  the  widow,  or  towards  the  estate  of  James 
Smith  ?  And  how  can  the  judgment  under  which  the  land  was 
sold  be  treated  as  having  been  constructively  paid  ?  I  say  con- 
structively, for  actual  payment  is  not  pretended. 

In  Shurtz  v.  Thomas,  Judge  Gibson  assumed  that  the  purchaser 
voluntarily  accepted  a  conveyance  which  left  the  widow's  dower 
remaining  in  her  interest,  in  satisfaction  of  the  articles,  a«d  as 
an  equivalent  for  the  entire  and  unencumbered  interest  to  which 
he  was  entitled.  Hence,  he  inferred  she  was  entitled  to  dower, 
notwithstanding  the  deed  and  the  sheriff's  sale.  If  the  premises 
be  correct,  the  inference  would  have  been  well  drawn;  for  if  he 
accepted  a  defective  title  in  full  satisfaction  for  his  ten  thousand 
five  hundred  dollars,  he  was  bound  to  pay  the  judgment,  in  addition 
to  assigning  the  dower.  He  could  gain  nothing  by  failure  to  do 
his  duty,  and  as  to  him  the  judgment  might  well  have  been  con- 
sidered paid. 

It  may  be  remarked  in  passing,  that  if  this  is  so,  the  defence 
set  up  to  the  scire  facias  in  the  case  is  gone.  There  was  no  failure 
of  consideration,  for  the  defendant  obtained  all  that  for  which  he 
gave  his  mortgage. 

But  we  are  now  inquiring  after  the  effect  of  the  sheriff's  sale. 
What  evidence  is  there  that  warrants  the  assumption  of  the  judge  ? 
How  does  it  appear  that  Thomas  agreed  to  receive  an  imperfect 
title  in  lieu  of  one  embarrassed  by  no  widow's  dower,  and  pay  all 
the  purchase-money  as  if  he  had  received  full  compensation? 
Undoubtedly  a  purchaser  by  articles  can  waive  any  portion  of  his 
legal  rights.  He  can  accept,  in  satisfaction  of  the  agreement, 
less  than  the  agreement  entitles  him  to  exact,  and  if  he  does,  he 
cannot  afterwards  retract  his  waiver  and  defend  against  the  pay- 
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ment  of  the  purchase-money  promised,  by  showing  that  he  has 
not  obtained  all  which  his  vendor  originally  promised  to  assure 
him.  The  principle  is  exhibited  in  Hart  v.  Porter,  5  S.  &  R. 
201,  and  in  Lighty  v.  Shorb,  3  Penna.  Rep.  477,  where  it  seems 
to  have  been  ruled  that  if  a  purchaser  knows  of  a  defect  or  en- 
cumbrance when  he  takes  his  deed,  without  stipulating  for  a 
covenant  or  other  security  against  it,  the  presumption  is  that  he 
assumes  the  risk.  Such  a  presumption  is  not  ho*wever  conclusive, 
juris  et  dejure.  It  may  be  rebutted,  Drinker  v.  Byers,  1  Penna. 
Rep.  528.  It  is  even  doubted  whether  it  is  applicable  at  all  to  the  I 
case  of  a  known  encumbrance,  as  distinguished  from  a  defect  of  ( 
title.  But  see  Woolbert  r.  Lucas,  10  Barr  73.  In  the  case  now 
before  us,  the  only  ground  for  a  presumption  that  the  purchaser 
agreed  to  run  the  risk  of  any  claim  of  the  widow  to  dower,  is 
that  he  took  a  deed  from  her  under  a  decree  of  the  court  for  the 
estate  of  the  deceased  husband,  and  also  for  her  own  interest, 
when,  it  is  said,  he  knew  or  should  have  known  that  she  was 
entitled  to  dower  in  the  land  if  she  conveyed  only  her  husband's 
interest.  No  evidence  of  actual  knowledge  is  in  the  case.  The 
purchaser  knew,  because  he  was  bound  to  know,  what  the  law 
was,  though  it  was  then  all  uncertain.  He  is  chargeable,  there- 
fore, only  with  constructive  notice  of  any  defect  in  the  title. 
In  such  a  case  there  is  no  reason  for  a  presumption  that  a  pur- 
chaser binds  himself  to  pay  the  purchase-money,  no  matter  what 
may  prove  the  defects  of  title.  It  is  only  when  he  has  actual 
knowledge  of  the  defect  that  he  is  presumed  to  waive  full  com- 
pliance with  the  covenant  of  his  vendor.  •  Were  it  not  so,  a 
vendor's  deed  on  record  to  a  third  person  would  not  excuse  a 
subsequent  purchaser  from  him  from  paying  all  the  agreed  pur- 
chase-money, after  he  has  accepted  a  deed — an  injustice  too 
revolting  to  find  any  place  in  the  law.  The  assumption,  then, 
made  in  Shurtz  v.  Thomas,  that  Thomas  assumed  the  risk  of  any 
dower,  and  accepted  an  imperfect  title  in  satisfaction  of  the 
articles  of  agreement,  is  entirely  unfounded,  and  the  inference 
drawn  from  it  is  without  support.  And  the  testimony  of  Bond 
Valentine  offered  in  this  case,  had  it  been  received,  would  have 
been  affirmative  proof  to  the  contrary.  It  would  have  shown 
that  the  purchaser  agreed  to  assume  no  such  risk,  and  conse- 
quently that  he  was  under  no  obligations  to  pay  the  judgment 
under  which  the  land  was  sold.  Assuming  that  the  witness 
would  have  proved  what  he  was  offered  to  prove,  the  case  would 
have  stood  thus :  It  was  agreed  when  the  deed  was  given,  and 
in  consideration  of  the  payment  of  the  purchase-money,  a  part 
of  which  was  to  be  secured  by  the  mortgage  in  suit,  that  Thomas 
should  have  a  clear  and  perfect  title,  such  as  would  pass  to  him 
through  an  unimpeachable  sheriff's  sale.  To  secure  such  a  title 
to  him  it  was  arranged  that  a  sheriff's  sale  should  be  effected  on 
7  Wr.— 16 
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one  of  the  existing  judgments,  which  the  defendant  had  in  the 
articles  of  agreement  promised  to  pay  on  receiving  a  good  title. 
In  the  face  of  such  evidence  it  would  be  preposterous  to  say  that 
the  defendant  had  agreed  to  take  the  title,  such  as  it  was,  and 
pay  the  whole  sum  stipulated  as  the  price  of  the  complete  owner- 
ship. 

It  was  contended,  however,  in  the  court  below,  and  so  the 
court  ruled,  that  the  evidence  offered  was  inadmissible,  because 
it  was  an  attempt  by  parol  to  explain  the  deed  of  the  adminis- 
trators, and  to  show  that  it  conveyed  a  larger  estate  than  its 
words  would  indicate.  Not  so.  The  evidence  was  not  aimed  at 
the  deed.  It  did  not  add  to,  contradict,  alter,  or  explain  it.  If 
left  the  deed  to  speak  for  itself.  Its  tendency  was  only  to  rebut 
any  presumption  which  could  be  alleged  to  have  arisen  from  the 
acceptance  of  the  deed,  a  presumption  which,  if  it  had  arisen, 
was  as  we  have  seen,  one  of  fact,  open  to  rebuttal.  The  evidence 
should  not  then  have  been  rejected,  for  the  reasons  here  assigned. 

But  its  admission  could  not  have  aided  the  defendant  below. 
It  was  more  important  to  the  plaintiff  than  it  was  to  him.  True, 
it  would  have  been  weighty  to  rebut  the  presumption  that  Thomas 
agreed  to  dispense  with  any  of  his  rights,  secured  to  him  by  the 
article  of  agreement,  had  there  been  any  such  presumption. 
There  was  nothing,  however,  to  raise  it,  and  the  evidence  there- 
fore only  tended  to  show  what  was  apparent  without  it : — that  the 
sheriff's  sale  was  rightly  made ;  that  there  was  no  defect  of  title, 
or  failure  of  consideration  for  the  mortgage ;  that  Mary  Smith 
was  not  entitled  to  dower  in  the  land ;  and  that  consequently  the 
defendant  was  without  defence.  We  cannot  reverse  the  judg- 
ment for  the  rejection  of  such  evidence  when  offered  by  the 
defendant. 

We  do  not  overlook  the  fact  that,  notwithstanding  her  deed, 
and  notwithstanding  the  sheriff's  sale,  the  widow,  now  Mrs. 
Shurtz,  has  actually  recovered  dower  in  the  lands  conveyed  to 
the  defendant,  and  that  in  due  course  of  law.  In  an  action  of 
dower  which  she  brought  ten  years  after  the  defendant's  pur- 
chase, a  case  was  stated  setting  forth  most  of  the  facts  upon 
which  we  have  commented,  though  not  all  of  them ;  and  on  the 
case  stated  judgment  was  given  for  the  widow.  It  was  doubtless 
a  great  hardship,  but  it  is  remediless.  Had  the  defendant  there 
produced  all  the  evidence  in  his  power ;  had  he  shown  what  he 
offers  to  show  now,  that  he  did  not  agree  to  take  the  land  with 
the  widow's  right  of  dower  upon  it,  and  that  in  pursuance  of  an 
understanding  with  her,  and  with  the  other  administrator  of  her 
husband's  estate,  it  was  sold  under  one  of  the  judgments  which 
were  a  lien  upon  it,  for  the  avowed  purpose  of  making  a  perfect 
title,  s)ie  must  have  been  defeated,  even  though  the  court  did 
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think  she  was  not  bound  by  her  deed.  In  view  of  all  the  facts, 
success  in  her  action  would  have  been  incredible.  This,  how- 
ever, has  no  bearing  on  the  present  case.  The  question  now  is, 
not  whether  the  defendant  has  been  evicted  in  whole  or  in  part ; 
not  whether  he  has  lost  a  part  of  what  was  conveyed  to  him,  but 
v.hcther  all  was  conveyed  that  the  parties  contemplated  when  the 
bargain  was  consummated  and  the  mortgage  was  given.  If  it 
was,  there  has  been  no  failure  of  consideration,  though,  in  con- 
sequence of  mistake  or  misfortune,  a  part  of  the  land  has  been 
since  wrested  from  him.  If  he  took  a  perfect  title  under  the 
deed  and  the  sheriff's  sale,  as  we  think  he  did,  or  if  he  took  an 
imperfect  title  in  satisfaction  of  the  vendor's  covenants,  as  was 
the  opinion  of  the  court  in  Shurtz  v,  Thomas ;  in  either  event  he 
obtained  all  that  for  which  he  gave  his  mortgage,  and  he  is  there- 
fore defenceless.  Conceding  that  he  was  wronged  in  the  action 
of  dower,  he  cannot  protect  himself  against  the  present  claim 
with  the  payments  which  he  has  made  in  satisfaction  of  that 
judgment.  That  would  be  to  recover  back  what  has  been  re- 
covered from  him  by  judgment  of  the  court,  not  permissible  in 
any  case,  and  doubly  so  in  this,  where  the  widow  is  only  one  of 
the  pestuis  que  use,  for  whose  benefit  the  scire  facias  is  prosecuted. 

The  judgment  is  affirmed. 

Woodward,  J. — It  was  well  understood  upon  the  argument 
that  Mrs.  Shurtz,  formerly  Mrs.  Smith,  had  received  some  $1200 
by  virtue  of  the  judgment  rendered  in  her  favour  in  Shurtz  v. 
Thomas,  8  Barr  359,  and  that  her  interest  in  the  present  suit  was 
equal  to  what  had  already  been  paid  to  her  by  Thomas  in  that 
case,  Harris,  the  nominal  plaintiff  here,  being  only  trustee  for 
her  and  the  other  heirs  of  James  Smith.  Concurring  as  I  do  in 
overruling  the  judgment  in  Shurtz  v,  Thomas,  I  would  not  allow 
her  trustee  to  recover  for  her  again  the  moneys  she  has  already 
received.  I  think  Thomas  is  entitled  to  an  equitable  set-off  to 
that  amount.  It  is  unpaid  purchase-money  for  which  he  is  de- 
fending, and  he  ought  to  be  credited  with  what  she  has  wrong- 
fully taken  out  of  his  pocket. 

In  this  respect  I  would  make  a  different  application  of  the 
present  ruling  from  that  which  the  majority  makes ;  as  to  all 
else  in  the  judgment  now  rendered  I  fully  concur. 
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Bill  should  state  Facts,  net  Evidence. —  Who  constitute  "  the  Congregation** 
in  Church  Organizations. —  Church  Property  belongs  to  those  tcho 
adhere  to  the  regular j  local,  and  general  Order  of  the  Church  Organi- 
zation, 

1.  A  bill  in  equity  should  contain  a  statement  of  the  essential  facts  of  the 
case  presented,  but  not  the  evidence  of  those  facts. 

2.  In  church  organizations  those  who  adhere  and  submit  to  the  regular 
order  of  the  church,  local  and  general,  though  a  minority,  are  the  true  con- 
gregation and  corporation,  if  incorporated. 

3.  By  the  constitution  of  a  religious  denomination,  it  was  provided  that  no 
person  should  be  an  accepted  minister  without  a  regular  license,  which  was 
to  be  annually  renewed  by  the  "  Eldership"  of  which  he  was  a  member:  one 
congregation,  after  receiving  for  many  years  from  the  "  Eldership"  tlie  minister 
Bent  by  it,  and  regularly  licensed,  at  length,  in  consequence  of  some  dispute, 
refused  to  accept  as  pastor  the  minister  sent  them  by  the  Eldership,  and  by  a 
majority  retained  possession  of  the  church  buildings  and  property,  supporting 
and  receiving  their  former  minister,  who  for  not  conforming  to  the  rules  and 
discipline  of  the  denomination  and  for  disobedience  to  the  order  of  the  **  Elder- 
ship" had  been  suspended  from  his  functions  as  a  minister,  and  finally  expelled 
from  the  church  or  denomination :  on  bill  in  equity  filed  by  the  minority 
(who  were  willing  to  submit  to  the  Eldership,  to  receive  the  minister  sent  them 
by  it,  and  conform  to  the  discipline  of  the  denomination),  against  the  majority, 
for  an  injunction  to  restrain  them  and  their  minister  from  preaching  or 
teaching  in,  or  in  any  manner  using  the  church  edifice,  it  was  Held^ 

1.  That  the  church  property  was  held  in  trust  for  the  use  of  such  of  the 
congregation  as  adhered  and  were  willing  to  submit  to  the  regular  order  and 
discipline  of  the  denomination : 

2.  That  the  majority  of  the  congregation  who  had  made  use  of  the  regular 
corporate  forms  to  institute  an  organized  resistance  to  the  legitimate  authority 
of  their  ecclesiastical  superiors,  and  had  instituted  an  expelled  minister  of  the 
denomination  as  their  pastor,  was  not  the  true  congregation  : 

3.  But  that  though  in  other  respects  the  minority  who  adhered  to  the 
general  order  of  the  church  were  the  true  congregation,  yet  as  by  the  consti- 
tution all  of  each  class  had  ceased  to  become  members  by  falling  in  arrears 
ill  their  contributions  for  more  than  one  year,  a  period  of  anarchy  had  oc- 
curred, which  must  be  overlooked,  and  all  of  the  members,  as  they  were  when 
order  still  existed,  who  were  desirous  of  adhering  to  the  congregation  and 
church,  and  were  willing  to  submit  to  the  congregational  and  denominational 
order,  were  to  be  considered  members,  and  entitled  to  vote  at  a  new  election  to 
be  decreed  by  the  court,  for  church  officers. 

Appeal  from  the  Common  Pleas  of  Dauphin  county.  Sitting 
in  Equity. 

This  was  a  proceeding  in  equity  founded  on  a  bill  filed  April 
11th  1859  by  John  Winebrenner,  Isaac  Stees,  and  others,  mem- 
bers of  the  church  incorporated  under  the  name  and  title  of  the 
"  Church  of  God,'*  at  Harrisburg,  adhering  to  the  religious  prin- 
ciples and  government  of  "The  East  Pennsylvania  Eldership  and 
General  Eldership  of  the  Church  of  God  in  North  America,"  for 
themselves  and  others  who  adhere  to  the  standards,  principles, 
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doctrines,  nnd  discipline  thereof,  against  James  Colder,  John 
Young,  A.  W.  Barr,  and  others  claiming  to  hold  and  occupy  the 
Fourth  Street  Bethel  or  church  edifice  of  the  said  Church  of 
God  in  Harrisburg. 

The  bill,  answer,  and  evidence  in  the  case  presented  substan- 
tially the  following  state  of  facts : — In  the  year  1825  a  congre- 
gation of  worshippers  was  formed  in  Harrisburg,  calling  itself 
the  Church  of  God  at  Harrisburg,  and  professing  to  have  no  other 
creed  th^n  the  Bible,  with  an  independent  church  government. 
This  denomination  continued  to  flourish  and  spread  over  the 
state,  forming  many  congregations,  having  no  connection  with 
each  other  until  the  year  1830,  when  a  confederation  took  place, 
as  was  testified  to,  for  the  mere  purpose  of  co-operation ;  by 
which  an  eldership  was  formed  which  was  soon  after  known  as 
the  East  Pennsylvania  Eldership ;  another  was  established  in  the 
western  part  of  the  state  about  the  same  time.  This  East  Penn- 
sylvania Eldership  adopted  a  constitution  about  the  year  1832, 
but  its  nature  or  character  cannot  be  precisely  ascertained,  as 
no  copy  thereof  was  presented  to  the  court.  The  constitution 
given  in  evidence,  which  was  an  amendment  of  the  former,  was 
adopted  in  October  1852,  By  the  year  1845  the  denomination 
had  extended  over  many  of  the  western  states,  when  it  was  re- 
solved to  establish  a  general  eldership,  which  was  to  be  composed 
of  delegates  from  all  the  elderships,  who  were  to  meet  once  in 
three  years.  A  constitution  for  its  government  was  adopted, 
and  this  general  eldership  was  invested  with  a  degree  of  control 
over  all  the  churches ;  among  other  things,  with  the  licensing  of 
preachers,  and  certain  appellate  powers  from  the  inferior  elder- 
ships. The' locating  and  removal  of  pastors,  and  arranging  the 
limits  and  boundaries  of  congregations,  was  vested  in  the  local 
elderships,  which  acted  through  its  committees ;  it  also  seems  to 
have  been  invested  with  power  to  suspend,  and  probably  to  expel 
a  clergyman  for  cause,  as  also  the  lay  members  or  elders  and 
deacons  of  the  congregations.  On  the  21st  of  April  1857,  the 
East  Pennsylvania  Eldership  was  incorporated  by  an  Act  of 
Assembly,  but  no  special  or  particular  powers  were  conferred  by 
the  charter  in  regard  to  the  government  of  the  church.  Both 
the  complainants  and  respondents  always  recognised  the  consti- 
tution and  power  of  the  eldership  down  to  1858,  when  this  dis- 
pute commenced.  It  is  provided  in  the  constitution  of  the 
general  eldership,  that  no  person  shall^be  an  accredited  minister 
in  the  Church  of  God,  without  a  regular  license,  and  all  the 
preachers  in  good  standing  shall  have  their  licenses  renewed 
annually  by  the  eldership  of  which  they  are  members.  The 
constitution  of  the  East  Pennsylvania  Eldership  provides  for 
ministers  making  an  annual  report,  which  if  approved,  their 
licenses  shall  be  renewed.     The  same  instrument  gives  a  corn- 
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mittee  all  the  power  of  the  eldership,  except  to  expel  or  change 
preadhers  without  cause.  It  may  try,  and  suspend  a  preacher, 
change  appointments  or  remove  him,  provided  it  is  done  through 
the  application  of  a  preacher,  or  a  church  acting  by  its  elders. 
The  stationing  committee  is  authorized  to  locate  the  ministers 
and  fix  the  boundaries,  and  its  action  is  final,  unless  rejected 
by  the  vote  of  a  majority,  in  which  case  the  committee  are  to 
take  it  back  and  report  another ;  and  all  persons  asking  for 
an  appointment  as  pastor  are  required  to  take  the  one  allotted 
to  them  under  penalty  of  not  receiving  one  for  a  year.  No  one 
was  permitted  to  preach  in  this  church  from  1830  forward  with- 
out a  regular  license,  and  being  stationed  in  the  congregation  by 
a  committee  of  the  eldership.  And  from  the  words  of  the  con- 
stitution, the  practice  of  the  church,  and  the  general  understand- 
ing as  proved,  no  clergyman  could  be  forced  upon  a  particular 
congregation,  without  its  consent  and  against  its  will.  But  a 
single  exception  to  this  practice  was  proved  by  some  of  the  wit- 
nesses. All  of  the  defendants,  from  time  to  time,  attended  the 
meetings  of  the  elderships,  recognised  the  usages  of  the  church, 
and  many  of  them  assisted  in  forming  the  constitution,  or  were 
present  when  it  was  done.  Its  validity  and  binding  force  was 
never  denied  prior  to  this  dispute.  By  the  terms  of  the  charter 
of  incorporation,  this  church  is  enabled  to  take  and  hold,  by  its 
rulers  and  elders  and  their  successors  in  oflBce,  for  the  use  of  said 
church,  lands,  tenements,  choses  in  action,  &c.,  not  exceeding  a 
certain  annual  value  or  income,  and  the  same  to  grant,  bargain, 
and  sell,  for  the  use  of  said  church  or  congregation.  Certain 
persons  are  named  as  elders,  to  wit,  John  Young,  Isaac  Stees, 
Jacob  Miley,  and  Michael  Newman,  with  a  provision  that  they 
shall  be  kept  up  by  annual  elections,  and  to  them  is  given  the 
control  and  management  of  all  the  secular  and  pecuniary  affairs 
of  the  church,  with  the  care  of  the  house  and  the  church  pro- 
perty now  or  hereafter  belonging  to  them ;  and  the  elders,  with 
the  pastor  of  the  church,  shall  compose  a  church  council,  who 
shall  have  the  sole  control  of  the  spiritual  concerns  of  the 
church.  Under  the  powers  thus  conferred,  and  pursuant  to  a 
resolution  of  the  congregation,  sale  was  made  of  the  Bethel  on 
Mulberry  street,  used  as  a  place  of  worship  when  the  congrega- 
tion was  incorporated,  and  a  lot  purchased  on  Fourth  street,  on 
which  the  Bethel  or  church  in  dispute  was  built.  The  deed  for 
a  portion  of  the  property,  dated  April  1st  1854,  is  made  to  John 
Young,  Jacob  Miley,  David  Lingle,  and  Isaac  Stees,  "elders  of 
the  Church  of  God  at  Harrisburg,  their  successors  and  assigns," 
and  for  the  other  portion,  dated  January  8th  1856,  to  John 
Young,  Jacob  Miley,  Isaac  Stees,  and  Michael  Newman,  "elders 
of  the  Church  of  God  at  Harrisburg,  their  successors  in  office 
and  assigns.**     The  evidence  showed  that  the  property  was  pur- 
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chased  and  house  built  with  the  proceeds  of  sale  of  the  old 
Bethel  belonging  to  the  congregation,  with  money  raised  by  sub- 
scription or  donations,  and  certain  sums  borrowed  for  which  they 
are  still  indebted. 

The  East  Pennsylvania  Eldership  held  its  twenty-sixth  annual 
meeting  in  the  new  building  on  Sunday,  the  4th  day  of  November 
1855,  at  which  time  it  was  dedicated  to  the  worship  of  God.    At 
that  time  the  church  and  congregation  were  under  the  pastoral 
I  charge  of  the  Rev.  Mr.  Colder,  in  pursuance  of  his  appointment 

i  thereto  by  the  eldership,  at  its  yearly  meeting  next  preceding 

I  that  time,  who  continued  to  officiate  until  September  1857,  when 

he  removed  to  Shippensburg  and  assumed  the  position  of  prin- 
I  cipal  of  the  ''Shippensburg  Collegiate  Institute,*'  and  the  pas- 

I  toral  charge  of  the  Church  of  God  in  that  place  (the  latter  by 

appointment  from  the  standing  committee);  and  elder  William 
Mooney  was  appointed  to  take  his  place  as  pastor  of  the  Church 
of  God  at  Harrisburg.  At  the  annual  meeting  of  the  eldership 
that  same  fall  at  Middletown,  where  Mr.  Colder  and  John  Young 
with  others  were  present  as  delegates  from  the  Shippensburg 
and  Harrisburg  churches,  these  appointments  were  confirmed  by 
the  eldership ;  and  James  Colder  and  William  Mooney  reap- 
pointed by  the  eldership  to  the  respective  pastoral  charges,  then 
severally  occupied  by  them,  for  another  year. 

On  or  about  the  26th  of  May  1858,  William  Mooney  died ; 
whereupon  the  standing  committee,  on  the  29th  of  the  same 
month,  filled  the  place  thus  made  vacant  in  the  pastoral  charge 
of  the  church  at  Harrisburg  by  the  appointment  of  elder  Jacob 
Flake,  of  Philadelphia.  The  defendants  with  others  refused  to 
acquiesce  in  the  appointment  of  elder  Flake,  and  held  a  meeting 
in  the  Bethel  and  selected  James  Colder  pastor  of  the  church 
and  congregation.  The  standing  committee  held  several  meet- 
ings, of  which  the  parties  had  due  notice,  and  at  the  first  of  said 
meetings  a  letter  was  received  from  J.  Young,  J.  Miley,  T.  F. 
Boyer,  and  Isaac  Stees,  elders  of  the  said  Church  of  God  at 
Harrisburgi  wherein  they  requested  said  committee  to  confirm 
the  election  of  James  Colder  as  paster  of  the  Church  of  God  at 
Harrisburg.  At  the  second  meeting,  the  business  being  still 
before  them  and  not  disposed  of,  a  letter  from  the  elders  of  the 
Church  of  Shippensburg  to  the  elders  of  the  Church  of  God  at 
Harrisburg,  releasing  James  Colder  from  his  charge  as  pastor 
of  the  church  at  Shippensburg,  was  put  into  the  hands  of  the 
committee.  The  committee  at  both  of  said  meetings  declined  to 
1  take  final  action  in  the  premises,  because  of  the  neglect  of  James 

Colder  to  appear  before  them.  They  appointed  a  third  meeting 
on  the  10th  of  August,  a.  d.  1858,  further  to  consider  the  sub- 
ject referred  to  them,  and  directed  notice  thereof  to  be  served 
on  said  James  Colder,  to  the  efiect  that  if  he  did  not  appear  and 
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submit  his  case  to  their  consideration  and  action  they  would 
proceed  to  dispose  of  the  subject  without  such  appearance  and 
submission.  He  did  appear,  but  refused  to  submit  his  case  to 
the  consideration  and  action  of  the  committee,  or  to  abide  by 
their  decision  in  the  premises. 

On  or  about  the  3d  of  January  1859,  he  withdrew  from  the 
church,  dissolving,  as  far  as  lay  in  his  power,  all  connection 
with  it.  On  the  18th  of  January  1859,  he  was  suspended  from 
his  eldership  or  functions  as  a  minister,  by  a  resolution  of  the 
eldership,  and  on  the  3d  or  4th  of  November  1859  (after  the 
filing  of  this  bill),  he  was  expelled  from  the  church. 

The  standing  committee  then  appointed  Rev.  John  Winebrenner 
to  supply  the  vacancy  thus  alleged  by  them  to  be  created  in  the 
Church  of  God  at  Harrisburg,  to  the  1st  of  April  1859 ;  who, 
upon  undertaking  to  fulfil  this  appointment,  was  prevented  by 
the  elders  and  congregation  of  the  said  church  from  doing  so, 
and  informed  by  them  that  the  church  was  supplied  already  by 
a  pastor  of  their  own  choice.  On  the  1st  of  April  1859,  Rev. 
A.  X.  Shoemaker,  in  pursuance  of  an  appointment,  also  under- 
took to  occupy  the  pulpit  of  said  church,  but  was  in  like  manner 
by  the  elders  and  congregation  prevented  from  doing  so,  and 
informed  that  the  church  was  already  supplied  by  a  pastor  of 
their  own  choice.  Ever  since,  the  Rev.  James  Colder  has,  by 
the  choice  of  a  majority  ofl  the  congregation,  continued  to 
occupy  the  pulpit  and  minister  to  the  congregation.  Whereupon 
the  complainants,  who  are  a  minority  of  the  congregation, 
claiming  to  adhere  to  the  East  Pennsylvania  and  General  Elder- 
ships aforesaid,  brought  this  bill  in  equity,  praying  the  court 
that  the  defendants  may  be  compelled  to  permit  clergymen  of 
the  East  Pennsylvania  Eldership  of  the  Church  of  God  to 
preach,  teach,  and  administer  divine  ordinances,  according  to 
the  doctrines  of  said  church,  in  the  said  church  edifice ;  and  that 
the  elders,  defendants,  be  compelled  to  appropriate  the  funds 
and  property  of  said  congregation  to  Jhe  support  of  such  clergy- 
men, and  no  others;  and  that  they,  together  with  said  James 
Colder,  be  required  to  come  to  an  accounting  of  said  funds  and 
property,  and  the  income  thereof,  since  the  alleged  suspension  of 
the  said  James  Colder ;  and  that  the  said  John  Young,  Jacob 
Miley,  A.  W.  Barr,  and  T.  F.  Boyer,  elders  of  said  church,  de- 
fendants, be  removed  from  their  office  of  trustees,  and  their 
places  supplied,  and  required  to  deliver  over  the  books,  property, 
and  effects  of  said  church ;  and  that  the  said  James  Colder  be 
restrained  from  preaching,  teaching,  or  in  any  way  officiating  as 
pastor  or  minister  in  said  church,  and  from  intermeddling  in  any 
manner  with  the  spiritualities  and  temporalities  of  the  same; 
and  that  the  other  defendants  be  restrained  from  permitting  said 
Colder  so  to  do. 
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Testimony  was  thereupon  taken  by  an  examiner,  and  the  case 
heard  on  the  bill,  answer,  and  the  evidence  thus  submitted. 

The  court  below  (Pearson,  P.  J.)  decreed  "that  John  Young, 
Jacob  Miley,  Theodore  F.  Boyer,  and  Peter  S.  Atticks  be  re- 
moved from  the  office  of  trustees  or  elders  of  the  Church  of  God 
at  Harrisburg,  and  that  they  and  each  of  them  deliver  to  the 
trustees  or  elders,  to  be  elected  pursuant  to  the  charter  of  the 
church  and  this  decree,  all  and  singular  the  books,  property,  and 
effects  of  said  church.  That  new  trustees  or  elders  be  elected 
by  the  qualified  voters  of  said  church,  pursuant  to  the  terms  of 
the  charter  thereof,  on  the  29th  day  of  October  next,  at  the 
church  or  Bethel  belonging  to  said  congregation,  situated  on 
Fourth  street,  in  the  city  of  Harrisburg,  of  which  at  least  thirty 
days'  notice  shall  be  given,  by  an  advertisement,  to  be  inserted 
not  less  than  three  times  in  each  of  the  daily  newspapers  printed 
in  the  city  of  Harrisburg ;  the  election  to  be  opened  at  twelve 
o'clock  M.,  of  said  day,  and  to  be  closed  at  five  o'clock  P.  M,, 
and  to  be  held  by  three  members  of  the  congregation  duly  quali- 
fied to  vote,  according  to  the  provisions  of  the  charter ;  they  to 
be  selected  for  that  purpose  by  the  qualified  voters  of  the  con- 
gregation, between  the  hours  of  nine  and  twelve  o'clock  in  the 
morning  of  said  day,  at  the  church  aforesaid.  The  elders  or 
trustees  so  ordered  to  be  elected,  to  be  selected  from  the  qualified 
members  of  the  church  entitled  to  vote,  according  to  the  eighth 
section  of  the  charter;  but  neither  of  the  elders  or  trustees 
deposed  or  removed  by  this  decree  shall  be  elected  to  said  oflSce. 
All  persons  are  to  be  permitted  to  vote  at  the  election  who  are 
duly  qualified  accordihg  to  the  provisions  of  the  charter,  and 
none  others. 

"  That  the  said  James  Colder  be  restrained  and  perpetually 
enjoined  from  preaching,  teaching,  or  in  anywise  officiating  as 

Eastor  or  minister,  in  the  church  edifice  of  the  Church  of  God,  at 
[arrisburg,  and  from  intermeddling,  in  any  manner,  with  the 
spiritualities  or  temporalities  of  the  same,  until  he  shall  be 
restored  to  the  church  from  which  he  has  withdrawn,  been  ex- 
cluded and  expelled,  by  the  order  thereof,  according  to  its  rules 
and  regulations. 

"  That  the  said  John  Young,  Jacob  Miley,  Theodore  F.  Boyer, 
and  Peter  S.  Atticks,  trustees  or  elders  of  the  church,  and  the 
said  George  W.  Felix,  S.  W.  Myers,  John  Ferguson,  Jonas  Rudy, 
and  Joshua  Jones,  and  the  said  corporation  and  members  thereof, 
be  restrained  and  enjoined  from  permitting  said  James  Colder  to 
preach,  teach,  or  in  any  manner  to  administer  Divine  ordinances 
in  said  church  edifice,  and  from  intermeddling,  in  any  manner, 
with  the  temporalities  or  spiritualities  of  the  same ;  and  also  from 
appointing  any  pastoT  or  minister  to  officiate  in  said  church 
edifice^  as  a  stationed  pastor  of  the  congregation,  who  is  not  in 
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regular  standing  and  in  full  communion  with  the  East^  Pennsyl- 
vania Eldership  of  the  Church  of  God  of  North  America,  regu- 
larly licensed  thereby,  and  appointed  as  pastor  or  minister  for 
the  Church  of  God,  at  Harrisburg,  according  to  the  rules,  princi- 
ples, practices,  and  usages  of  the  General  and  East  Pennsylvania 
Elderships ;  and  also  from  appropriating,  or  in  any  manner  dis- 
posing of,  the  funds,  property,  or  effects  of  said  Church  of  God, 
at  Harrisburg,  for  the  support  and  maintenance  of  any  unqualified 
pastor  or  minister.  And  further,  that  said  defendants  be  re- 
strained and  enjoined  from  preventing,  or  in  any  manner  inter- 
fering with,  the  occupation  of  said  church  edifice  by  the  com- 
plainants and  others,  who  are  qualified  members  of  said  church, 
adhering  to  the  faith  and  practice  of  the  same,  and  who  are  in 
submission  to  the  authority  and  government  of  the  East  Penn- 
sylvania and  General  Elderships  of  the  Church  of  God  of  North 
America,  and  from  exercising  all  authority  in  said  church, 
equally  with  themselves,  in  proportion  to  their  numbers.  But 
this  not  to  be  construed  into  an  order  or  decree  to  require  the 
majority  of  said  congregation  to  receive  any  minister  or  pastor 
to  preach  or  oflSciate  in  said  church,  against  their  will,  nor  to 
exclude  the  church  edifice  from  use  and  occupancy  as  a  place  of 
worship,  to  be  conducted  by  such  clergymen  as  the  congregation 
may  temporarily  select  to  preach  for  them,  or  from  holding 
Sunday  schools,  prayer  meetings,  or  other  religious  services  of 
like  character.  And  that  the  defendants  pay  the  costs  of  this 
suit,  to  be  taxed  by  the  prothonotary." 

The  case  was  then  removed  into  this  court  by  the  defendants, 
for  whom  the  following  errors  were  assigned : — 

1.  The  court  erred  in  not  dismissing  complainants*  bill. 

2.  The  court  erred  in  decreeing  the  removal  of  the  trustees  or 
elders,  and  ordering  the  election  of  new  elders  or  trustees. 

3.  The  court  erred  in  decreeing  that  James  Colder  be  per- 
petually restrained  and  enjoined  from  preaching,  teaching,  or  in 
anywise  officiating  as  pastor  or  minister  in  the  church  edifice  of 
the  Church  of  God,  at  Harrisburg,  and  from  intermeddling,  in 
any  manner,  with  the  spiritualities  or  temporalities  of  the  same. 

4.  The  court  erred  in  decreeing  that  the  elders  or  trustees  be 
enjoined  from  permitting  said  James  Colder  so  to  minister  and 
officiate. 

5.  The  court  erred  in  decreeing  that  the  defendants  and  the 
congregation  be  enjoined  from  appointing  any  pastor  to  officiate 
in  said  church  building,  who  is  not  in  regular  standing  and  in 
full  communion  with  the  East  Pennsylvania  Eldership  and  Church 
of  God  in  North  America,  regularly  licensed  thereby,  and 
appointed  as  a  pastor  within  the  Church  of  God,  at  Harrisburg, 
according  to  the  rules,  principles,  practices,  and  usages  of  the 
General  and  East  Pennsylvania  Elderships. 
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Kunkel  ^  Simonton,  for  appellants. 

Charles  (7.  Baton  and  B.  F.  Etter,  for  appellees. 

The  opinion  of  the  court  was  delivered,  June  26th  1862,  by 

LowRiE,  C.  J. — Lest  we  should  be  supposed  to  approve  the 
form  of  this  bill,  it  is  better  for  us  to  say,  that  if  it  were  a 
simple  statement  of  the  essential /act*  of  tte  case,  instead  of  the 
evidence  of  those  facts,  it  would  not  have  needed  one-fourth  as 
much  paper,  and  would  have  presented  the  case  with  much  more 
clearness.  This  is  a  sufficient  indication  of  a  fault  that  ought  to 
be  avoided.  / 

The  case  is  a  church  quarrel  in  the  denomination  of  Chris- 
tians, calling  themselves  the  Church  of  God,  and  usually  called 
by  others  Winebrennerians.  It  arose  by  a  majority  of  the  con- 
gregation, called  the  Church  of  God  at  Harrisburg,  attaching 
themselves  to  Mr.  Colder,  and  persisting  in  calling  him  as  their 
pastor,  though  he  was  not  a  minister  of  the  denomination,  accepted 
by  the  Annual  Eldership,  which  is  their  name  for  what  in  other 
denominations  is  called  presbytery,  classis,  convention,  &c., 
though  of  course  not  with  exactly  identical  functions.  A  minority 
of  the  congregation  oppose  this  movement,  and  desire  to  accept 
a  minister  assigned  to  them  by  the  annual  eldership ;  and  on 
this  question  the  congregation  is  divided  into  two  irreconcilable 
factions. 

The  fundamental  question  raised  by  the  case  is,  which  party 
is  right  in  its  action  ?  This  question  is  so  well  discussed,  on 
principle  and  authority,  in  the  opinion  of  the  learned  president 
of  the  Common  Pleas,  that  we  are  saved  from .  much  of  the  dis- 
cussion which  would  otherwise  have  been  proper.  But  the  case 
has  been  very  ably  and  earnestly  re-argued  here,  on  some  points 
which  seem  to  require  a  special  attention  from  us,  and  we  pro- 
ceed to  the  consideration  of  them. 

The  state  having  prescribed  no  law  for  the  action  of  any 
church,  leaves  each  church  or  denomination  to  the  guidance  of 
its  own  law,  and  looks  to  that  as  the  standard  by  which  all  inter- 
nal disputes  are  to  be  tried.  Our  main  question  therefore  is, 
^hsLt  is  the  law  of  this  congregation  relative  to  the  mode  of 
obtaining  a  pastor  ? 

The  congregation  is  in  regular  association  with  its  sister  con- 
gregations, and  in  regular  connection  with  and  subordination  to 
the  provincial  and  general  elderships  or  assemblies  of  the 
church,  and  of  course  part  of  the  law  of  each  congregation  is 
to  be  found  in  the  general  law  of  the  denomination ;  and  all 
the  reliable  oral  testimony  of  the  cause,  all  the  usages  of  the 
church,  and  all  its  written  documents,  unite  in  showing  that  there 
is  no  regular  way  for  a  congregation  to  obtain  a  pastor,  but  by 
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the  appointments  of  the  annual  eldership.  This  is  but  very 
faintly  denied,  and  it  is  rather  sought  to  be  avoided  by  the  argu- 
ment, that  this  usage  is  not  properly  a  law  that  binds  the  congre- 
gations, but  only  an  expedient  that  is  useful  for  peaceful  co-opera- 
tion, so  long  as  it  is  administered  to  the  satisfaction  of  the  several 
congregations. 

The  charter  of  this  congregation,  obtained  from  the  legislature 
in  1848,  is  relied  on  to  show  its  independent  character:  and 
certainly  it  does  not  allude  to  any  more  general  body  of  which 
it  is  to  form  a  part.  But,  we  may  add,  it  does  not  forbid  any 
connection  with  other  congregations,  and  Congregational  indi- 
viduality is  not  at  all  inconsistent  with  denominational  unity,  as 
any  one  that  looks  may  see.  And  in  many  denominations,  it  is 
quite  common,  not  to  say  that  it  is  the  usual  rule,  to  omit  all 
notice  of  the  denominational  bond  in  their  congregational  charter, 
and  this  without  meaning  to  affect  the  character  of  the  congre- 
gation, as  it  was  before  the  charter,  or  to  declare  it  independent. 
Section  9  of  the  charter  expressly  forbids  its  enumeration  of 
powers  and  privileges  from  including  others  not  enumerated.  The 
powers  given  to  the  congregational  officers  are  no  more  exclusive 
of  denominational  character,  powers,  and  laws,  than  is  common 
in  church  charters,  and,  rightly  understood,  are  not  at  all  incon- 
sistent with  the  associate  duties  of  the  congregation. 

The  legislature  never  means,  by  granting  or  allowing  such 
charters,  to  change  the  ecclesiastical  status  of  congregation,  but 
only  to  afford  them  a  more  advantageous  civil  status.  And  so 
this  charter  has  been  understood  by  this  congregation  ever  since 
it  was  granted ;  for  it  has  continued  all  its  associated  action, 
without  change,  up  to  the  time  of  this  dispute.  And  it  could 
not  reasonably  have  supposed  that  the  charter  changed  its  eccle- 
siastical law  relative  to  the  appointment  of  pastors,  for  the  char- 
ter declares  nothing  on  that  subject. 

It  is  argued,  moreover,  that  every  congregation  is  proved  to 
be  independent,  because  it  is  so  declared  in  the  "  History  of  the 
Church  of  God,"  given  in  evidence,  and  especially  because  it  is 
there  declared  that  churches  should  be  formed  "subject  to  no 
extrinsic  or  foreign  jurisdiction,  and  governed  by  their  own  offi- 
cers, chosen  by  a  majority  of  the  members  of  each  individual 
church."  This  history  is  admitted  to  be  an  authentic  exposition 
of  the  doctrine  and  order  of  the  church,  and  was  written  by  John 
Winebrenner,  who  was  the  founder  of  the  sect,  and  who,  as  part 
of  this  quarrel,  was  expelled  from  the  church,  and  died  in  expul- 
sion, if  the  action  of  the  majority  of  this  congregation  is  to  be 
sustained. 

Not  much  is  to  be  made  out  of  the  word  "  independent,"  for 
in  ordinary  usage  its  meaning  is  very  indefinite.  The  tenant  of 
the  poor-house  ukes  to  call  himself  an  independent  citizen,  and 
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no  one  need  object  very  seriously  to  this,  so  long  as  he  conforms 
to  the  laws  of  the  place.  Others  have  a  better  right  to  claim 
this  distinction,  and  yet  all  must  submit  to  the  laws  of  the  land. 
No  man  or  body  of  men  can  be  entirely  independent  of  society 
and  its  laws.  And  vet  there  is  a  measure  of  independence  in 
all  associations,  and  its  extent  can  be  ascertained  only  by  an 
observation  of  the  facts  that  define  it.  And  so,  the  expression 
*'  subject  to  no  extrinsic  jurisdiction"  may  have  a  relative,  but 
not  an  absolute,  value.  It  cannot,  in  the  face  of  the  other  docu- 
ments of  the  church,  and  of  its  uniform  practice,  save  the  several 
congregations  from  dependence  on  the  annual  eldership  for  its 
pastors  ;  and  that  is  the  material  point  here. 

The  defendants  consider  it  some  support  of  their  case  that  the 
same  document  declares  that  co-operation,  not  legislation,  is  the 
main  object  of  the  meetings  of  the  annual  eldership.  Another 
sentence  of  the  same  document,  however,  presents  some  qualifi- 
cation of  this  one :  "  if  she  (the  general  church)  is  a  society  of 
saints,  then  a  congenial  government  is  necessarily  implied,  for 
no  society  can  well  exist  without  order,  and  order  supposes  rule, 
discipline,  and  control:  and  these  imply  a  controlling  power." 
It  follows  therefore  that  some  legislation  is  necessary,  and  that 
for  the  purpose  of  securing  the  "main"  object,  co-operation. 
These  terms  accord  with  the  usual  functions  of  such  bodies  in 
other  denominations ;  co-operation  rather  than  legislation,  and 
legislation  in  aid  of  co-operation.  And  it  is  expressly  in  general 
accordance  with  other  such  assemblies,  that  the  eldership  is 
formed,  where  it  is  declared  in  the  constitution,  art.  2,  that  the 
Annual  Eldership  is  "for  the  transaction  of  such  business  as 
properly  pertains  to  ecclesiastical  bodies."  Certainly  it  is  not 
an  illegitimate  form  of  co-operation  for  their  assemblies  to  assign 
to  each  minister  his  station,  and  especially  it  is  not  inconsistent 
with  the  principle  of  co-operation  that  this  assignment  is  ex- 
pressly declared  to  be  a  function  of  the  annual  eldership. 
When  it  legislates  beyond  this  to  the  injury  of  any  member  or 
congregation,  it  will  be  time  enough  to  investigate  its  functions 
more  closely.     We  do  not  need  to  do  so  now. 

To  justify  the  rejection  of  the  pastor  appointed  by  the  annual 
eldership,  the  defendants  rely  on  article  14  of  the  constitution, 
which  declares  that  the  stationing  committee  "  shall  appoint  the 
preachers  to  the  several  stations  and  circuits,  and  their  report 
shall  always  be  final  and  conclusive,  except  it  be  rejected  by  a  vote 
of  a  majority  J  in  which  case  the  convention  shall  take  it  back, 
and  report  another,  subject  to  like  action." 

It  is  argued  that  this  recognises  the  right  of  the  majority  of 
the  congregation  to  reject  a  minister  assigned  to  it.  But  the 
evidence  shows  that  such  has  never  been  the  practice  of  the 
church,  and  this  is  strong  evidence  against  such  an  interpreta- 
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tion.  There  is  no  evidence  on  the  record  sufficient  to  sustain  it ; 
and  the  ordinary  practice  of  deliberative  bodies  is  all  against  it. 
Article  13  provides  for  a  standing  committee  to  act  for  the  as- 
sembly during  its  vacation  in  making  and  changing  appointments 
of  ministers.  But  the  stationing  committee  acts  only  during  the 
sessions  of  the  assembly,  and  reports  to  it,  not  to  the  congrega- 
tions ;  and  it  is  the  reports  thus  made  that  are  final  and  conclu- 
sive, unless  rejected  by  a  majority,  and  this  seems  to  us  very 
plainly  to  mean  a  majority  of  the  annual  eldership.  To  interpret 
it  otherwise  would  require  evidence  that  has  not  been  furnished 
to  us,  and  which,  we  suppose,  does  not  exist.  We  infer,  there- 
fore, from  this  and  other  parts  of  the  constitution,  and  from  the 
common  practice,  that  the  appointments  of  the  stationing  com- 
mittee, not  disapproved  of  by  the  annual  eldership,  are  binding 
upon  the  congregations. 

But  it  is  argued  that  this  congregation  has  always  been  accus- 
tomed to  choose  its  own  pastors,  and  that  therefore  their  choice 
of  Mr.  Colder  was  not  disorderly.  There  is,  however,  no  relia- 
ble evidence  in  support  of  this  allegation.  Their  congregational 
minutes  show  no  instance  of  such  an  election  until  after  this 
dispute  began.  No  doubt  there  were  often  informal  meetings  of 
the  elders  or  leading  members,  or  even  of  the  congregation,  for 
the  purpose  of  agreeing  upon  preachers  whom  they  would  re- 
quest the  eldership  to  send  them ;  the  evidence  shows  this.  But 
this  does  not  prove  any  law  of  the  congregation,  or  of  the  de- 
nomination, but  only  an  indulgence  or  liberty ;  a  liberty  not  to 
elect  a  pastor,  but  only  to  suggest  one  whom  they  would  like  to 
have.  The  appointment  of  a  pastor  has  always  come  from  the 
annual  eldership,  and  no  reliable  instance  is  given  of  a  contrary 
practice,  unless  possibly  for  the  temporary  supply  of  an  acci- 
dental vacancy.  Mr,  CroU  seems  to  have  been  an  instance  of 
this,  and  he  was  afterwards  appointed  by  the  annual  eldership. 

It  might  be  possible  that  the  annual  eldership  should  so  far 
offend  the  wishes  of  the  congregation,  and  disregard  the  fitness 
of  things,  and  the  expectations  raised  by  its  own  customary 
modes  of  acting,  that  equity  might  justify  or  excuse  a  congrega- 
tion in  rejecting  its  appointments,  and  in  choosing  a  pastor  for 
themselves,  but  in  this  case  we  find  nothing  of  the  sort.  In 
almost  all  instances  the  annual  eldership  sent  to  this  congrega- 
tion the  pastor  whom  they  desired,  and  no  doubt  they  treated  all 
other  congregations  in  the  same  manner,  as  nearly  as  was  prac- 
ticable. In  such  matters  each  one  is  necessarily  liable  to  some 
disappointments.  If  there  was  any  favoured  church,  it  was  the 
one  at  Harrisburg ;  and  this  was  quite  natural,  as  it  was  perhaps 
the  most  influential,  and  was  the  mother  church  of  the  denomi- 
nation. 

As  to  this  particular  case,  there  seems  to  have  been  an  extra- 
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ordinary  degree  of  indulgence  on  the  part  of  the  annual  eldership 
towards  the  majority  of  this  congregation,  and  towards  Mr. 
Colder ;  for  it  was  not  until  after  he  had  accepted  the  pastorate, 
without  the  consent  of  the  annual  eldership,  or  of  its  standing 
committee ;  and  after  he  had  been  convicted  of  insubordination 
at  an  extra  session,  called  on  account  of  his  irregularity ;  and 
after  he  had  refused  to  submit  the  difficulty  to  the  adjustment 
of  the  standing  committee,  as  required  by  the  annual  eldership, 
and  continued  to  act  as  pastor,  though  he  had  been  pronounced 
insubordinate;  and  after  he  had  again  been  tried  and  convicted 
of  insubordination,  and  was  so  far  forgiven  as  to  have  his  license 
renewed,  and  the  pastorate  of  the  Harrisburg  church  assigned  to 
him  until  the  1st  of  April  following ;  and  after  he  had  used  his 
position  as  editor  of  the  newspaper  of  the  church  to  maintain 
the  part  he  had  taken ;  it  was  not  until 'after  all  this,  and  more, 
that  he  was  suspended  from  the  ministry  by  the  standing  com- 
mittee, and  afterwards  expelled  by  the  annual  eldership.  Surely 
this  indulgence  exhibits  a  degree  of  respect  for  Mr.  Colder  per- 
sonally which  can  be  accounted  for  only  on  the  supposition  of 
high  qualities  possessed  by  him,  and  this  may  also  indicate  the 
grounds  of  the  attachment  to  him  of  so  many  of  this  congrega- 
tion, notwithstanding  his  disorderly  course.  The  evidence  reveals 
to  us  no  reason  why  this  respect  and  indulgence  of  the  annual 
eldership  has  not  been  reciprocated.  The  utmost  that  the  majo- 
rity can  attain  by  persistence  in  this  insubordination,  can  only 
be  the  establishment  of  a  new  sect,  which,  according  to  the  ordi- 
nary practice  of  giving  names,  the  world  will  call  **  Colderites." 

Suppose  this  congregation  was  at  one  time  independent.  Then 
it  is  argued  it  may  at  any  time  resume  its  independence.  We 
do  not  concede  the  conclusion  ;  though  there  may  be  special  cases 
wherein  such  a  result  may  be  reached.  The  principle  that  governs 
in  such  cases  is  good  faith  to  all  the  members  of  the  congrega- 
tion, and  that  can  be  preserved  only  by  a  loyal  adherence  to  the 
authorities  and  organic  constitution  that  were  in  existence  at  the 
time  they  became  members.  They  can  complain  of  no  changes 
that  are  made  in  their  organic  laws  by  their  legitimate  authori- 
ties in  pursuance  of  the  constitution,  but  all  changes  otherwise 
made,  without  their  consent,  are  a  violation  of  good  faith  to 
them,  however  great  may  be  the  local  majorities  that  attempt 
them. 

But  was  this  congregation  ever  independent  in  the  sense  that 
it  elected  its  own  pastors  ?  We  see  no  evidence  of  it.  It  was 
John  Winebrenner  that  gathered  and  nurtured  this  flock,  and  it 
was  thus  and  not  by  election  that  he  became  the  pastor  of  it. 
And,  judging  this  event  by  others,  he  instructed  and  appointed 
the  preaching  elders,  who  assisted  in  gathering,  nurturing,  and 
organizing  other  flocks.     And  when,  after  five  years  of  labour, 
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in  1830,  he  and  his  five  assistants  met  together  to  form  a  regular 
organization  and  constitution,  most  likely  they  did  nothing  mate- 
rally  different,  in  relation  to  the  appointment  of  pastors,  from 
what  they  had  been  doing  before.  It  is  only  after  that,  that  we 
become  possessed  of  the  exact  outlines  of  the  system  of  organ- 
ization, and  possibly  before  that  they  had  not  become  distinctly 
conscious  of  it  themselves.  It  is  not  necessary  for  us  to  be  able 
to  say  when  its  associated  form  became  complete.  Growing 
things  are  not  susceptible  of  precise  definition.  We  cannot  say 
exactly  when  a  boy  becomes  a  man,  or  when  a  sapling  becomes 
a  tree.  It  is  suflScient,  when  we  are  called  upon  to  test  the  legiti- 
macy of  any  particular  act  of  an  ecclesiastical  organism,  that  w*^ 
are  able  to  discover  and  define  the  law  of  the  organism  that 
applies  to  the  case,  whether  it  be  old  or  new,  and  whether  we  can 
trace  its  history  or  not.  - 

We  need  not  dwell  on  the  argument  founded  on  the  deed  of 
conveyance  of  the  congregational  property.  It  is  well  answered 
by  the  opinion  of  the  learned  president  of  the  Common  Pleas. 
The  trustees,  who  are  the  elders,  hold  the  property  for  the  use 
of  the  congregation,  and  that  consists  of  all  those  who  are  in  full 
communion  with  the  church,  and  who  adhere  or  are  willing  to 
submit  to  the  regular  order  of  the  church :  and  adherence  to  the 
general  denomination,  while  it  continues  sound  and  orderly,  is 
one  of  the  essential  elements  of  that  order.  According  to  the 
fundamental,  legal,  and  equitable  principles  of  such  associations, 
that  majority  which  makes  use  of  its  corporate  forms  for  the 
purpose  of  instituting  an  organized  resistance  to  the  legitimate 
authority  of  their  ecclesiastical  superiors ;  that  expels  the  mem- 
bers of  the  minority  for  refusing  to  contribute  to  the  support  of 
their  disorderly  organization ;  and  that  institutes  as  its  pastor  a 
regularly  expelled  minister  of  their  denomination :  such  a  major- 
ity is  not  the  true  congregation. 

Mr.  Colder  was  regularly  expelled ;  for  his  previous  attempt  to 
dissolve  his  connection  with  the  annual  eldership  was  utterly 
nugatory,  so  long  as  he  persisted  in  maintaining  his  position  as 
pastor  of  one  of  its  congregations.  Moreover,  even  without  the 
expulsion,  we  discover  no  principle  of  this  denomination,  by 
means  of  which  he  can  at  all  be  recognised  as  a  minister  of  the 
gospel :  for  he  never  was  one,  except  by  virtue  of  the  annually 
renewed  license  of  the  annual  eldership,  and  his  last  license 
expired  in  the  end  of  the  year  1859  or  the  beginning  of  1860. 

According  to  the  legal  and  equitable  principles  of  such  asso- 
ciations, it  is  those  who  adhere  or  submit  to  the  regular  order 
of  the  church,  local  and  general  (even  though  they  be  a  minority), 
that  constitute  the  true  congregation,  and  also  the  true  corpora- 
tion if  it  be  incorporated.  It  makes  no  difficulty  in  equity  that 
the  majority  have  constituted  themselves  in  strict  accordance 
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with  the  congregational  or  corporate  forms,  if  they  have  done  so 
in  violation  of  fundamental  principles.  One  of  the  most  import- 
ant functions  of  equity  in  such  cases,  is  to  supply  the  defects  of 
the  corporate  forms  in  order  to  protect  the  fundamental  princi- 
ples ;  and  it  will  see  that  this  is  done  in  as  close  analogy  to  the 
corporate  forms,  as  is  compatible  with  the  main  purpose  of  pro- 
tecting the  rights  of  the  minority  and  the  fundamental  principles 
ef  the  association.  One  of  the  rights  of  this  minority,  is  to  have 
a  pastor  regularly  appointed  by  the  annual  eldership  or  its 
stationing  committee. 

We  must  consider  this  congregation  as  having, been  in  a  state 
of  anarchy  for  the  last  four  years,  and  during  that  period  all  its 
regular  and  legitimate  action  has  been  suspended,  and  all  its 
members  have  ceased  to  be  qualified  voters  under  its  charter  by 
falling  in  arrears  in  their  contributions  more  than  one  year. 
The  majority  have  done  so  by  improperly  contributing  to  the 
support  of  their  disorderly  organization ;  and  the  minority  by 
properly  refusing  to  contribute  for  such  a  purpose.  It  was  said 
on  the  argument,  that  the  minority  has  regularly  kept  up  the 
organization  by  itself,  but  this  nowhere  appears  on  the  record  in 
any  suflScient  manner,  and  we  can  take  no  notice  of  it. 

How  then  shall  equity  restore  the  organism  to  life  ?  It 
must  overlook  this  period  of  anarchy  and  go  back  to  a  time  when 
order  still  existed,  and  take  the  members  as  they  then  stood  who 
are  willing  still  to  adhere  to  the  congregation  in  its  proper  order. 
We  must  presume  that  a  reasonable  degree  of  order  prevailed  on 
the  3d  November  1858.  when  Mr.  Colder  was  last  appointed 
pastor  of  this  congregation,  but  immediately  after  that,  disorder 
became  manifest  and  permanent.  Those  who  were  then  qualified 
voters,  and  who  now  declare  themselves  desirous  of  continuing  to 
be  members  of  the  congregation,  and  willing  to  submit  to  its  con- 
gregational and  denominational  order,  must  still  be  considered 
members. 

But  owing  to  this  anarchy  there  are  no  members  properly  quali- 
fied under  the  charter  to  hold  a  new  election,  and  it  is  not  proper 
to  wait  until  the  next  charter  period  for  holding  an  election. 
The  provisions  of  the  charter  are  therefore  inadequate  for  the 
present  emergency,  and  we  must  supply  its  defects  according  to 
the  demands  of  the  occasion. 

The  plaintifi*8,  by  their  appeal,  further  ask  that  an  account 
shall  be  decreed  against  the  defendants ;  but  they  do  not  file 
their  bill  as  the  trustees  of  the  corporation,  but  only  as  private 
members,  and  as  such  they  have  no  right  to  the 'account  prayed 
for.  It  is  enough  that  their  rights  of  membership  are  restored 
by  bringing  back  the  corporation  to  its  proper  order.  When 
order  is  restored  other  wrongs  may  be  corrected  in  the  ordinary 
way. 

7  Wr.— 17 
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It  seems  to  us  that  we  need  not  discuss  this  case  further. 
What  we  have  said  is  sufficient  to  indicate  what  the  decree  ought 
to  be.  It  must  be  in  some  respects  different  from  the  decree 
pronounced  in  the  Common  Pleas,  and  we  shall  amend  and  cor- 
rect that  accordingly. 

Decree,  June  1862.  This  cause  came  on  to  be  heard 
at  the  last  term  at  Harrisburg,  on  appeals  by  both 
parties  from  the  decree  of  the  Court  of  Common 
Pleas  of  Dauphin  county,  and  was  fully  argued  by 
counsel,  and  now  on  mature  consideration  thereof, 
it  is  ordered,  adjudged,  and  decreed,  that  the  said 
decree  be  amended  and  corrected  so  as  to  read,  and 
that  it  stand  decreed,  as  follows : — 
That  the  office  of  elder  in  the  corporation  known  as 
"  the  Church  of  God  at  Harrisburg,**  is  hereby 
declared  vacant,  and  that  the  office  of  pastor  therein 
has  been  dejure  vacant  since  the  3d  of  January  1859 : 
That  three  discreet  persons  be  appointed  by  the  court 
as  judges  of  election,  to  hold  a  new  election  for  four 
ruling  elders,  who  shall  hold  their  office  until  others 
shall  be  regularly  elected  in  their  stead,  at  or  after 
the  next  regular  annual  period  of  election  under  the 
charter :  that  the  persons  so  appointed  judges  shall 
as  soon  as  possible  after  their  appointment  fix  a  time, 
not  exceeding  six  weeks  after  their  appointment,  for 
holding  the  said  election  at  the  church,  and  shall 
give  notice  by  at  least  three  advertisements  in  each 
of  the  daily  newspapers  of  Harrisburg,  of  the  day 
on  which  and  the  hours  within  which  said  election 
shall  be  held,  the  first  of  which  advertisements  shall 
be  at  least  four  weeks  before  the  said  day ;  and  the 
expenses  thereof  and  of  the  said  election  shall  stand 
as  costs  in  the  cause ;  and  the  said  judges  shall,  as 
soon  as  possible  after  the  said  election,  report  to  the 
court  the  result  thereof,  that  the  court  may  examine 
and  approve  the  same,  or  make  such  other  order  in 
relation  thereto  as  may  then  appear  necessary : 
That  all  persons  who  were  qualified  voters  of  the  said 
church  on  the  3d  of  November  1859,  and  who  shall 
declare  before  the  judges  of  the  election  that  they 
are  desirous  of  continuing  to  be  members  thereof, 
.  and  willing  in  good  faith  to  submit  to  its  congrega- 

tional and  denominational  order,  shall  alone  be  enti- 
tled to  vote  at  the  said  election,  and  they  alone  shall 
be  eligible,  and  on  the  delivery  of  their  votes  their 
names  shall  be  entered  on  the  records  of  the  church 
as  having  voted  under  this  decree ;  but  none  of  the 
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persons  of  the  party  of  the  defendants,  who  have 
acted  as  elders  since  the  said  3d  of  November  1859, 
shall  be  eligible  to  the  eldership  at  the  said  election  : 

That  immediately  after  notice  of  the  appointment  of 
the  said  judges  of  election,  the  defendants  and  each 
of  them,  or  any  other  member  or  late  member  of  said 
church  having  possession  of  any  of  the  books  or 
records  thereof,  shall  deliver  the  same  to  the  said 
judges  for  their  use  during  the  election,  and  on  the 
approval  of  the  report  of  the  said  judges  of  election 
by  the  court,  the  said  books  and  records  shall  be 
delivered  to  the  custody  of  the  elders  so  elected,  and 
the  defendants  shall  likewise  deliver  to  them  all  the 
other  deeds,  papers,  documents,  property,  and  effects 
of  the  said  church : 

That  the  defendant  James  Colder  be  restrained  and 
perpetually  enjoined  from  preaching,  or  in  anywise 
officiating  as  pastor  in  the  church  of  the  said  con- 
gregation, and  from  intermeddling  in  any  manner 
with  the  spiritual  or  temporal  affairs  of  the  same 
(otherwise  than  as  a  voter  if  entitled  as  such),  unless 
he  shall  be  regularly  licensed  and  appointed  as  pastor 
thereof  by  or  under  the  authority  of  the  East  Penn- 
sylvania Eldership : 

That  the  other  defendants  be  strictly  epjoined  from 
permitting  the  said  James  Colder  in  anywise  to  offi- 
ciate as  minister  or  pastor  in  the  said  church  unless 
so  regularly  appointed,  and  from  employing  any  other 
stated  pastor  thereof  without  the  consent  of  the  same 
authority,  and  from  interfering  with  or  obstructing 
the  proper  functions  of  any  regular  minister  of  *'  The 
Church  of  God"  whom  the  East  Pennsylvania  Elder- 
ship may  reasonably  appoint  as  pastor  of  the  said 
congregation ;  and  that  the  said  defendants  pay  all 
the  costs  incurred  in  this  court  and  in  the  Common 
Pleas : 

And  the  cause  is  now  remitted  to  the  Common  Pleas, 
that  this  decree  may  there  be  carried  into  full  effect 
in  all  its  parts  according  to  its  true  spirit,  intent, 
and  meaning;  and  the  plaintiffs  have  leave  to  apply 
in  the  Common  Pleas  as  occasion  may  require  for 
any  further  order  that  may  be  necessary,  in  order  to 
carry  all  the  parts  of  the  foregoing  decree  into  full 
and  complete  effect. 
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Baum  et  al.  versus  Dubois. 

Contract  under  Seal  hy  Arjent  for  Sole  of  Land.  valuUti/  of — Ratifica- 
tion bt/  Acquiescence: — Recital  in  Deed  when  Evidence  of  Payment  of 
Purchase- Money . — Proof  of  actual  Payment^  wJien  necessary. —  Vendee 
of  Land  J  when  entitled  to  Possession. —  Tender  of  Purchase-Money  by 
Vendee,  when  unnecessary, 

1.  A  contract  in  writing  for  the  sale  of  land  signed  and  scaled  by  one  as 
agent  for  the  grantor,  is  valid  though  the  agent's  warrant  was  not  sealed :  and 
an  ejoctment  may  he  supported  thereon. 

2.  The  contract  of  sale  heing  valid,  it  was  not  necessary  for  the  court  to 
instruct  the  jury  that  the  silence  of  the  principal  for  four  years  was  a  ratifica- 
tion of  the  sale  by  his  a^ent :  but  as  this  mistake  could  have  had  no  influence 
on  the  verdict,  it  was  unimportant. 

3.  The  instruction  of  the  court  below  that  regular  conveyances  of  land 
reciting  the  full  payment  of  the  purchase-money,  and  not  accompanied  by  any 
suspicious  circumstances,  are  no  evidence  ih\\X  the  vendee  has  actually  paid 
the  purchase-money,  so  as  to  enable  him  to  stand  primd  facie  as  a  bond  fide 
purchaser  as  against  a  previous  unrecorded  contract  of  sale,  doubted : 

4.  But  when  a  purchaser  under  articles,  has  a  tenant  in  possession  under 
Inase,  and  the  subsequent  title  is  by  conveyance  to  one  who  had  knowledge 
of  the  previous  contract  of  sale  and  then  by  executory  agreement  to  another 
who  had  notice,- and  then  by  an  assignment  to  a  third  person,  who  is  without 
notice:  other  evidence  must  be  given  of  the  payment  of  the  purchase-money. 

5.  Where  under  the  agreement  the  contract  was  for  a  present  sale  with  a 
present  delivery  of  the  deed  and  payment  of  the  purchase-money,  the  grantee 
nas  no  right  to  the  possession  before  payment  or  deed  delivered :  he  should 
liave  tendered  the  purchase-money  and  demanded  his  deed,  after  which  he 
could  sue  f«>r  specific  performance. 

G.  But  where  the  vendor  in  the  articles  of  agreement  had  sub"?eqnently  sold 
and  conveyed  the  land  by  deed  to  another  who«*e  vendees  had  entered  upon 
the  land  and  cut  timber,  the  vendee  under  articles  was  not  bound  to  tender 
the  purchase-money  before  bringing  ejectment  for  the  land :  and  if  entitled 
to  specific  performance,  he  is  entitled  to  an  account  of  the  timber  t^ikcn  from 
the  land  and  a  deduction  of  its  value  from  the  price  to  be  paid,  the  amount 
of  the  purchase-money  to  be  fixed  by  a  conditional  verdict. 

Error  to  the  Common  Pleas  of  Clearfield  county. 

This  was  an  action  of  ejectment,  brought  in  the  court  below, 
to  January  Term  1859,  by  John  Dubois  against  Andrew  Baum, 
A.  Deitz,  J.  Y.  Thompson,  William  Dixon,  Hiram  Fry,  Alonzo 
Dixon,  John  E.  Hoffman,  Ethan  McCullough,  and  John  Voinchet, 
for  five  hundred  and  twenty  acres  of  land  in  Brady  township. 

Both  parties  claimed  under  Thomas  L.  Batdorff,  in  whom 
it  was  conceded  the  title  to  the  land  in  controversy  formerly 
vested. 

The  plaintiff  claimed  under  a  purchase  from  James  T.  Leonard, 
who,  as  agent  for  Batdorff,  sold  the  tract  to  Dubois  by  articles 
of  agreement  under  seal,  bearing  date  the  25th  June  18-^9. 

The  defendant  claimed  under  an  agreement,  date<l  the  7th  of 
November  1853,  by  which  Batdorff  covenanted  to  convey   the 
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tract  in  dispute  to  Bassler  and  Boyer.  In  pursuance  of  this 
agreement  Batdorff  and  wife  executed  a  deed  to  Bassler  for  the 
premises,  which  bore  date  the  25th  March  1854,  and  was  entered 
in  the  office  for  recording  of  deeds  in  Clearfield  county,  on  the 
10th  November  1858.  On  the  10th  November  1858,  Bassler,  by 
agreement  in  writing,  sold  the  tract  to  John  Y.  Thompson.  This 
agreement  was  recorded  on  the  13th  October  1859.  Thompson 
afterwards  assigned  to  Baum. 

The  defendants  alleged  that  they  were  bond  fide  purchasers  for 
value,  without  notice  of  the  plaintiff's  title,  and  that  having  put 
their  title  upon  record,  they  were  entitled  to  hold  as  against  Du- 
bois, who  had,  as  they  alleged,  failed  to  give  such  notice  as  the 
law  requires  to  protect  him  against  subsequent  purchasers  from 
the  same  vendor. 

On  the  trial  in  the  court  below,  the  plaintiff  offered  to  prove 
by  James  T.  Leonard  that  he  was  the  agent  of  Thomas  L.  Bat- 
dorff, duly  constituted  by  writing  to  sell  this  land,  and  to  have 
a  general  supervision  of  it;  that  he  sold  it  to  the  plaintiff  by 
articles  of  agreement,  and  notified  Batdorff  thereof,  to  be  fol- 
lowed by  the  written  contract  of  John  Dubois,  the  plaintiff,  and 
proof  of  actual  possession  taken  and  maintained  thereunder. 

To  this  the  defendant  objected  that  the  agent  for  the  sale  of 
real  estate  is  not  competent  to  prove  his  own  authority.  But  the 
objection  was  overruled,  and  the  offer  admitted  by  the  court. 

The  plaintiffs  then  offered  a  letter  of  Thomas  L.  Batdorff  to 
James  T.  Leonard,  dated  February  16th  1846,  which  was  ob- 
jected to  because  the  contents  are  irrelevant  to  the  issue.  This 
objection  was  also  overruled. 

The  letter  was  as  follows  : — 

*'  Myerstown,  February  16th  1846. 

"  James  T.  Leonard,  Esq. — Dear  sir :  I  received  your  lettei 
from  the  3d  of  last  month,  and  find  therein  that  our  land  will 
be  sold  again  for  tax.  I  wish  you  would  attend  to  it,  and 
have  it  sold,  and  buy  it  in  for  me.  Get  the  treasurer's  deed 
made  to  me,  as  we  have  concluded  to  sell  the  said  tract,  and  I 
think  it  will  be  the  cheapest  way  to  give  a  title. 

"  My  brothers  and  sisters  have  nearly  all  died,  and  have  heirs 
living,  and  therefore  it  would  be  very  troublesome  to  give  a  title. 
Send  me  by  letter  what  the  probable  cost,  and  then  I  will  send 
you  a  draft  for  the  whole  amount.  Should  any  of  the  above 
proposals  not  meet  your  approbation,  I  wish  you  would  also  state 
it  to  me,  and  the  right  or  cheapest  way  or  plan  to  get  the  title 
in  me.  Do  not  delay  in  sending  a  letter.  After  my  sincere 
thanks  to  you  for  punctuality,  I  remain,  respectfully,  your 
friend,  &c.,  "  Thos.  L*  Batdorff." 

The  plaintiff  then  offered  article  of  agreement,  25th  June 
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1849,  between  James  T.  Leonard,  of  Clearfield  county,  as  agent 
of  Thomas  L.  Batdorff,  and  John  Dubois. 

Objected  to,  because  it  is  a  contract  under  seal,  and  the  agent 
exceeded  his  authority.  This  objection  was  overruled,  and  the 
agreement,  which  was  in  these  words,  admitted  in  evidence : — 

"  Article  of  agreement,  made  and  entered  into  this  25th  day 
of  June  1849,  between  James  T.  Leonard,  of  Clearfitdd  county, 
and  state  of  Pennsylvania,  as  agent  for  Thomas  L.  Batdorff,  of 
the  one  part,  and  John  Dubois,  Jr.,  of  Lycoming  county,  and 
state  aforesaid,  of  the  other  part,  as  follows :  The  said  James 
T.  Leonard,  as  agent,  agrees  to  sell  and  convey  unto  the  said 
John  Dubois,  Jr.,  all  that  certain  tract  or  parcel  of  land  situate 
in  Brady  township,  Clearfield  county,  and  known  as  No.  13,  con- 
taining five  hundred  and  twenty-one  acres,  more  or  less,  in  the 
name  of  Christian  Lower ;  for  which  the  said  John  Dubois,  Jr., 
agrees  to  pay  to  the  said  Thomas  L.  Batdorfi*  the  sum  of  $626, 
at  any  time  a  deed  is  executed  for  the  same,  the  money  to  be 
paid  to  James  T.  Leonard,  or  deposited  to  his  credit  in  the  Com- 
mercial Bank  in  Philadelphia.  As  witness  our  hands  and  seals 
the  day  and  year  aforesaid. 

James  T.  Leonard,    [seal.] 
As  Agent  for  Batdorff. 

John  Dubois,  Jr.         [seal.]" 

Plaintiff  also  offered  to  prove  by  W.  A.  Wallace,  his  counsel, 
what  he,  as  attorney  of  Dubois,  had  communicated  to  Thompson 
concerning  this  land. 

To  which  defendants*  counsel  objected  that  at  the  time  the 
witness  was  acting  as  the  attorney  of  Bassler  &  Thompson. 

The  court  admitted  the  offer,  restricting  it  however  to  what 
witness  said,  and  not  permitting  him  to  state  anything  communi- 
cated to  him  by  Bassler  &  Thompson,  or  any  knowledge  obtained 
from  them  at  the  time. 

After  the  plaintiff  had  closed,  the  defendants  offered,  inter 
alia,  to  prove  that  the  land  was  worth  from  $3  to  $4  per  acre 
when  Judge  Leonard  sold  to  John  Dubois,  and  that  such  was  the 
current  price  for  land  in  that  neighbourhood. 

The  plaintiff's  counsel  objected  that  it  is  not  relevant  to  this 
stage  of  the  cause,  which  objection  was  sustained. 

The  plaintiff  requested  the  court,  among  other  things,  to  in- 
struct the  jury, 

8.  The  contract  of  25th  June  1849.  made  by  James  T.  Leonard 
as  the  agent  of  Thomas  L.  Batdorff  with  John  Dubois,  for  the 
sale  and  conveyance  of  tract  No.  13,  is  a  valid  and  binding  one, 
and  the  silence  of  Thomas  L.  Batdorff  for  the  period  of  four 
years  after  that  sale  with  the  possession  delivered  thereunder  to 
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the  vendee,  constitute  John  Dubois  the  vendee  of  Thomas  L. 
BatdorflF. 

4.  If  the  jury  believe  that  the  plaintiff  took  the  possession  of 
the  land  under  the  contract,  and  has  paid  the  taxes  thereon,  and 
has  always  maintained  that  possession  until  the  ouster  by  Baum 
and  others  before  the  bringing  of  this  action,  then  the  plaintiff 
is  entitled  to  have  the  possession  without  payment  or  tender  of 
the  purchase-money. 

7.  By  the  terms  of  the  contract  the  execution  of  a  deed  was 
a  condition  precedent  to  the  payment  of  the  money,  and  if  the 
jury  believe  that  Dubois,  the  vendee,  demanded  his  deed,  and 
was  always  ready  to  pay  upon  its  being  tendered,  and  that  no 
such  tender  was  ever  made,  he  is  entitled  as  against  these  de- 
fendants to  recover  the  possession  of  the  land  without  payment 
of  the  purchase-money. 

The  defendants  also  requested  the  court  to  charge — 

1.  That  James  T.  Leonard,  as  the  agent  of  Thomas  L.  Bat- 
dorff,  had  no  power  (his  authority  not  being  under  seal),  to  exe- 
cute the  agreement  with  John  Dubois,  in  evidence  in  this  case, 
and  that  said  agreement  is  therefore  void. 

The  court  below  (Linn,  P.  J.)  aflSrmed  the  plaintiffs  third  and 
fourth  points  in  terms,  and  aflSrmed  the  seventh,  adding  "  if  the  jury 
relieve  the  plaintiff  was  ousted  of  the  possession  acquired  under 
the  agreement."  The  instruction  prayed  for  in  defendants'  first 
point  was  refused. 

The  court  further  instructed  the  jury  as  follows : — 

*'  If  you  believe  that  Leonard  had  written  authority  to  sell, 
and  did  sell  to  the  plaintiff  on  the  terms  set  forth  in  the  written 
agreement  in  evidence,  that  Batdorff  was  informed  of  the  sale 
by  Leonard,  and  made  no  objection  thereto,  his  acquiescence  up 
to  the  time  of  the  sale  to  Bassler  would  amount  to  a  ratification 
of  Leonard's  act,  and  he  cannot  after  so  long  acquiescence  refuse 
to  recognise  it. 

"  If,  in  addition  to  this,  you  believe  that  Dubois  took  posses- 
sion in  pursuance  of  his  purchase  by  leasing  the  land  to  a  tenant, 
and  has  always  been  ready  to  comply  with  the  terms  of  his 
agreement,  he  is  entitled  to  recover  the  land  against  Batdorff 
and  his  heirs,  and  all  claiming  under  him  or  them  by  subsequent 
purchase,  except  such  as  show  that  they  are  bond  fide  purchasers 
for  value,  without  notice  of  the  plaintiff's  title." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaintiff.  Whereupon  the  defendants  sued  out  this  writ,  and 
assigned  for  error  the  admission  of  James  T.  Leonard  as  a  wit- 
ness to  prove  his  authority  to  sell  real  estate ;  the  aflSrmative 
answer  given  to  plaintiff's  third,  fourth,  and  seventh  points ;  the 
refusal  of  the  court  below  to  affirm  the  defendants'  first  point ; 
and  the  instruction  given  to  the  jury  as  above  stated. 
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Swope  ^  McEnally^  for  plaintiffs  in  error,  denied  both  the 
facts  and  the  law  asserted  in  plaintiff's  third  point,  and  insisted, 
first,  that  the  contract  was  not  valid  and  binding  on  Batdorff ; 
and,  secondly,  that  no  possession  had  been  delivered  either  by 
its  terras  or  by  the  acts  or  with,  the  knowledge  of  Batdorff;  and 
that  if  any  such  thing  could  be  inferred  from  the  evidence,  it 
was  for  the  jury  and  not  for  the  court  to  make  the  inference. 
They  denied  further  that  any  of  the  facts  therein  referred  to 
were  brought  to  the  knowledge  of  Batdorff  before  the  sale  to  the 
other  party  was  consummated,  or  that  the  court  had  any  right 
to  assume  acquiescence  from  his  silence,  while  the  facts  respecting 
his  silence  were  uncertain ;  and  further,  they  denied  that  either 
of  these  facts,  or  all  of  them  together,  authorized  the  court  to 
aflSrm  that  John  Dubois  was  the  vendee  of  Batdorff.  The  agree- 
ment under  seal  bound  Leonard  and  Dubois,  but  not  Batdorff: 
citing  Story  on  Contracts,  §  141 ;  Kent's  Com.,  vol.  2,  §  631 ; 
Story  on  Agency,  §§  147,  161 ;  Bellas  v.  Hays,  5  S.  &  R.  427 ; 
Hopkins  V.  Mehaffy,  11  Id.  128 ;  Deviriny  v.  Reynolds,  1  W.  & 
S.  332.  As  to  the  alleged  subsequent  ratification,  they  cited 
Hays  V.  Bellas,  5  S.  &  R.  427 ;  2  Greenl.  Ev.,  §  QQ ;  Gordon  v. 
Bulkley,  14  S.  &  R.  332 ;  Banorgee  v.  Hovey,  6  Mass.  Rep.  11 ; 
Hatch  VI  Smith,  Id.  52 ;  Story  on  Agency,  §  253. 

William  A.  Wallace,  for  defendant  in  error. — The  important 
facts  of  the  case  were  fully  and  fairly  left  to  the  jury.  Of  the 
authority  of  Leonard  to  sell  this  land,  there  can  be  no  doubt, 
nor  any  as  to  his  power  to  bind  his  principal  by  writing  not  under 
seal.  Can  it  be  that  the  addition  of  a  seal  vitiates  the  contract  ? 
The  true  test  is,  in  whose  name  (as  gathered  from  the  writing)  was 
the  contract  made?  Story  on  Contracts  141 ;  Hefferman  v.  Adams, 
7  Watts  116 ;  1  Am.  Leading  Cases,  4th  ed.,  605 ;  Derning  v. 
Bullitt,  1  Blackford  241,  242;  6  B.  Monroe  612,  620;  10  New 
Hampshire  Rep.  470. 

In  the  case  of  Bellas  v.  Hoyt,  5  S.  &  R.  427,  the  principal 
was  not  named  by  the  contracting  agent.  Hopkins  v,  Mehaffy, 
11  S.  &  R.  128,  was  that  of  the  agent  of  a  corporation  under- 
taking to  bind  the  corporation  by  his  own  name  and  seal. 
Devinny  y.  Reynolds  is  not  at  all  in  point.  The  ink  seal  does 
not  vitiate  the  contract  if  otherwise  valid :  Deckard  v.  Case,  5 
Watts  22 ;  Hennessy  v.  The  Western  Bank,  6  W.  &  S.  301 ;  1 
Am.  Lead.  Cases  607,  611,  612  ;  Cooper  v.  Rankin,  5  Binn.  613 ; 
Wood  V,  Railroad  Company,  4  Selden  (N.  Y.)  160 ;  Crozier  v. 
Carr,  11  Texas  376 ;  Giddens  v.  Byers,  12  Id.  75 ;  Story  on  the 
Constitution,  §  138. 

As  to  the  question  of  subsequent  ratification,  he  argued  that 
the  facts  amounted  to  a  ratification  in  law :  citing  2  Greenl.  Ev. 
67;  1  Am.  Lead.  Cases  694.     Being  in  possession   under  the 
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original  owner,  and  being  illegally  ousted,  the  defendant  in  error 
was  entitled  to  recover  possession  without  tender  of  the  purchase- 
money  :  D* Arras  v.  Keyser,  2  Casey  249 ;  see  also  2  S.  &  R.  354 ; 
9  W.  &  S.  208 ;  10  S.  &  R.  37 :  especially  where,  as  in  this  case, 
the  plaintiff  in  error  has  failed  to  show  that  he  is  a  bond  fide  pur- 
chaser :  Lynch  v.  Lloyd,  4  Casey  419. 

The  opinion  of  the  court  was  delivered,  October  10th  1862,  by 

LowRiB,  C.  J. — We  might  find  some  difficulty  in  managing  an 
action  of  covenant  on  this  agreement,  but  we  can  have  none  in 
regarding  it  as  a  valid  contract  for  the  sale  of  land,  since  it  is 
*'in  writing,"  and  signed  by  the  parties,  or  their  agents  thereto 
lawfully  authorized  by  writing.  That  the  agent's  warrant  is  not 
sealed,  and  the  contract  made  by  him  i«,  avoids  only  his  sealing 
and  not  his  contract  in  writing,  and  is  of  no  importance  in  this 
form  of  action.  We  find  no  essential  defect  in  the  evidence  that 
the  agent  was  authorized  by  writing. 

There  being,  therefore, 'sufficient  proof  of  a  sale  in  writing,  it 
must  have  been  by  reason  of  some  oversight  or  confusion  of 
thought  that  the  counsel  and  the  court  thought  it  necessary  to 
say  that  the  silence  of  a  principal  for  four  years  amounted  to  a 
ratification  of  the  sale  by  his  agent.  The  sale,  as  proved  by  the 
same  witnesses  who  give  this  evidence  of  ratification,  was  valid 
of  itself,  and  needed  no  ratification.  If  it  did  it  was  because  of 
a  defect  of  authority,  and  that  defect  could  be  supplied  only  by 
a  written  ratification,  or  by  evidence  of  acts  of  such  a  character 
as  to  lead  the  purchasers  to  make  such  expenditures  on  the  faith 
of  the  contract  as  would  constitute  a  ground  of  equitable  estop- 
pel. But  we  do  not  discover  that  this  mistake  could  have  had 
any  influence  on  the  verdict. 

We  should  not  like  to  affirm,  with  the  court  below,  that  regular 
conveyances  of  land  reciting  the  full  payment  of  the  purchase- 
money,  and  not  accompanied  by  any  suspicious  appearances,  are 
no  evidence  that  the  vendee  has  actually  paid  the  purchase- 
money,  so  as  to  entitle  him  to  stand  primd  facie  as  a  bond  fide 
purchaser,  as  against  a  previous  unrecorded  contract  of  sale. 
We  have  noticed  this  question  several  times  lately.  But  where, 
as  here,  the  previous  purchaser  had  a  tenant  in  possession  under 
a  lease  from  him,  and  the  subsequent  title  is  by  conveyance  to 
one  who  had  notice  of  the  previous  one,  and  then  by  executory 
agreement  to  another  who  also  had  notice,  and  then  by  assign- 
ment to  a  third  who  seems  to  be  without  notice,  we  cannot  regard 
the  title  as  being  so  regular  and  unsuspicious  as  not  to  need  sup- 
port by  other  evidence  of  the  payment  of  the  purchase-money. 
Supposing,  therefore,  that  the  court  below  was  wrong  in  laying 
down  so  broad  a  rule,  no  harm  was  done,  for  its  only  effect  was 
to  require  further  evidence,  and  that  was  right. 
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But  we  do  not  think  that  Dubois  had  any  right  to  the  posses- 
sion under  his  contract,  and  there  is  no  evidence  that  Batdorff 
ever  delivered  it  to  him  or  authorized  its  delivery.  The  article 
says  nothing  about  delivery.  It  contracts  for  a  present  sale, 
with  a  present  delivery  of  the  deed  and  payment  of  the  price. 
That  by  no  means  involves  a  right  in  the  vendee  to  enter  before 
payment  or  deed  delivered.  Where  payment  is  to  be  made  by 
instalments  at  distant  times  a  different  inference  may  be  proper. 
But  it  would  be  especially  improper  in  relation  to  timber  lands, 
the  chief  value  of  which  may  be  abstracted  before  payment  is 
made,  if  delivery  were  assumed  to  follow  from  the  mere  contract 
to  sell. 

Nor  did  Dubois  put  Batdorff  in  any  default  by  demanding  per- 
formance of  the  contract.  He  talked  to  the  agent  about  the 
deed,  and  professed  to  be  ready  to  pay ;  but  he  knew  that  the 
agent  had  no  authority  to  make  the  deed,  and  that,  therefore, 
the  principal  was  the  only  proper  person  to  apply  to  for  that.  He 
can  make  nothing  out  of  the  stipulation  that  the  money  should 
be  paid  to  the  agent,  for  that  stipulation  could  be  of  no  validity 
as  against  the  principal. 

The  duty  of  Dubois,  under  these  articles,  was  to  show,  within 
a  reasonable  time,  that  he  wanted  to  have  them  performed,  and 
this  he  ought  to  have  done  by  tendering  the  purchase-money 
and  demanding  the  deed  (for  these  were  to  be  simultaneous  acts), 
and  then  he  would  have  been  in  a  condition  to  sue  for  specific 
performance.  But,  if  he  had  not  lost  his  right  to  this  by  his 
laches^  we  do  not  see  that  he  was  bound  under  the  circumstances 
that  now  appear  to  tender  the  price  before  he  brought  this  suit ; 
because  the  vendor's  successor  to  the  legal  title  had,  before  this 
suit  was  brought,  entered  ioto  the  possession  and  taken  off  tim- 
ber, and  for  this  the  plaintiff  would  be  entitled  to  an  account, 
and  a  deduction  from  the  price  of  land.  The  defendant  has, 
therefore,  by  his  own  act,  rendered  the  amount  to  be  tendered 
uncertain,  and  is  not  entitled  to  demand  a  previous  tender.  If 
the  plaintiff  is  entitled  to  specific  performance  now,  the  amount 
of  purchase-money  due  by  him  must  be  fixed  by  a  conditional 
verdict. 

Judgment  reversed,  and  a  new  trial  awarded. 
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Lau  versus  Mumnia. 

Admhsihility  of  Ancient  Documents. —  Construction  of  Agreement  as  to 

Water-Rijht. 

1.  The  mlo  of  evidence  for  aDcient  documents  is  that  they  must  have  the 
appearance  of  due  antiquity  and  of  genuineness :  they  must  be  procured  from 
the  proper  custody,  and  be  corroborated  by  such  acts  of  the  parties  claiming 
under  them  as  correspond  with  their  tenor. 

2.  In  an  action  against  a  mill-owner  brought  by  an  adjoining  owner  for 
flooding  his  land  by  rebuilding  his  dam  higher  than  before,  the  defendant,''to 
maintain  the  right  to  raise  his  dam,  offered  in  evidence  a  paper  purporting  to 
be  an  agreement  between  the  former  owners  of  the  land,  dated  in  1773,  relating 
thereto,  which  was  recorded  in  1805,  entered  as  a  copy  of  the  original,  and 
noted  on  the  record  as  such  by  the  recorder  at  the  time.  Htld^  that  tlie  paper 
was  not  admissible  in  evidence  without  further  proof  of  its  genuineness,  and 
that  its  admission  by  the  court  below  was  error. 

3.  By  the  agreement  the  grantor  bound  himself  and  his  heirs  to  the  grantee 
and  his  heirs,  that  he  would  allow  the  grantee  to  build  a  dam  throe  feet  high, 
at  a  place  named,  and  if  desired,  above  three  feet  high  till  it  overflowed 
three  acres  of  the  bottom,  which  the  grantor  was  to  convey  to  the  grantee  for  a 
specified  price  per  acre  for  the  land  overflowed  by  raising  the  dam  above  three 
feet,  but  not  higher  than  to  overflow  three  acres :  Held,  that  the  agreement 
was  not  a  present  grant  of  an  easement  to  flood  three  acres  of  land  (then 
belonging  to  the  grantor  and  now  to  the  plaintiff^,  beyond  what  would  be 
flooded  by  a  three  feet  dam,  but  was  executory  only,  made  in  reference  to  a 
dam  then  in  contemplation,  or  to  be  built  within  a  reasonable  time,  the  land 
flooded  by  which,  when  built,  was  then  to  be  bought  and  paid  for  at  the  price 
named,  and  not  a  contract  for  the  purchase  of  land  to  be  flooded  in  an  unknown 
future. 

Error  to  the  Common  Pleas  of  York  county. 

These  were  actions  on  the  case  brought  by  George  Lau  against 
Samuel  Mumma,  for  flooding  the  land  of  the  plaintiff  by  means 
of  a  mill-dam  erected  on  defendant's  land  in  1850. 

The  plaintiff  first  brought  suit  in  1851,  after  which  the  dam 
WHS  broken.  Subsequently,  the  dam  was  repaired  by  the  defend- 
ant, and  in  1860  a  second  suit  was  brought  for  erecting  and  con- 
tinuing the  dam.  To  declarations  in  the  usual  form,  the  defend- 
ant pleaded  the  general  issue,  and  both  cases  were  tried  together. 

The  material  facts,  as  disclosed  on  the  trial,  were  as  follows  : — 

The  land  now  owned  by  the  parties  belonged  at  one  time  to 
Christian  Lau,  the  great-grandfather  of  the  plaintiff;  but  at  a 
very  early  date,  to  wit,  in  17t>9,  the  title  to  the  land  now  owned 
by  defendant  was  vested  in  Henry  Bare.  There  was  a  mill  there 
before  that  time,  which  in  1805  was  rebuilt  by  Henry  Bare, 
which  mill  was  subsequently  taken  away  by  Samuel  Mumma,  and 
another  one  erected. 

The  h^irs  of  Henry  Bare  conveyed  to  Daniel  Bare,  the  3d  of 
November  1812.     Daniel  conveyed  to  Samuel  Bare  the  6th  of 
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April  1833,  and  Samuel  conveyed  to  Mumma,  the  defendant,  the 
13th  of  April  1839. 

In  the  fall  of  1850,  Samuel  Mumma  put  in  a  new  dam  a  short 
distance  below  the  old  one,  which  is  the  structure  of  which  the 
plaintiff  complained.  He  alleged  that  this  new  dam  was  higher 
than  the  old  one,  and  caused  the  water  to  overflow  his  meadow 
and  spring  to  a  greater  extent  than  it  had  done  prior  to  1850. 

Old  Christian  Lau,  prior  to  1770,  owned  three  hundred  and 
forty-seven  and  a  half  acres  ;  and  on  the  11th  of  January  of  that 
year,  conveyed  the  undivided  half  to  his  son,  Michael  Lau, 
"  excepting  the  right,  liberty,  and  privilege  of  a  certain,  race  or 
watercourse  on  the  same  land,  made  for  the  use  of  the  owner, 
occupier,  or  possessor  of  that  part,  whenever  the  mill  is  erected 
and  built,  for  ever." 

On  the  20th  of  July  1773,  the  heirs  of  Christian  Lau,  to  wit, 
Michael  and  Peter  Lau  and  Elias  Eyster,  who  was  married  to  a 
daughter  of  Christian  Lau,  conveyed  the  mill  tract,  &c.,  contain- 
ing eighty  acres,  more  or  less,  to  Casper  Carver.  On  the  same 
day,  Michael  Lau  and  Casper  Carver,  the  v-endee,  entered  into 
an  agreement  by  which  Lau  agreed  to  permit  Carver  to  build  a 
mill-dam  on  the  Codorus  creek,  on  Lau's  land,  at  the  place 
where  the  old  bridge  formerly  stood,  three  feet  high.  But  if 
Carver  desired  a  dam  more  than  three  feet  high,  he  had  the 
privilege  of  building  till  it  overflowed  three  acres  of  the  bottom 
land,  but  no  more.  Lau,  for  himself  and  his  heirs,  further 
agreed  that  if  Carver,  his  heirs  or  assigns,  required  a  convey- 
ance of  the  three  acres  of  land,  or  a  less  quantity,  which  should 
be  overflowed  by  the  dam,  then  Carver  was  to  pay  5/.  for  every 
acre  which  should  be  overflowed  on  account  of  the  raising  of  the 
dam,  and  that  Carver  would  not  make  it  higher  than  to  overflow 
three  acres.  This  agreement  was  recorded  the  19th  of  September 
1803.  Carver  conveyed  the  mill  property,  to  which  this  right 
was  appurtenant,  to  Henry  Bare,  on  the  23d  of  December  1789, 
and  the  title  passed  from  Bare  to  the  defendant,  Mumma,  in  the 
manner  before  stated. 

Michael  Lau,  the  party  to  the  agreement  above  recited,  by  his 
will,  proved  the  15th  of  June  1795,  devised  two  hundred  and 
eighty-seven  and  a  half  acres,  which  included  the  land  upon 
which  this  right  to  build  a  dam  and  flood  three  acres  was  granted, 
to  his  son  Michael.  Michael  Lau,  Jr.,  by  deed  dated  Ist  of  July 
1839,  conveyed  three  adjoining  tracts,  containing  three  hundred 
and  six  acres  in  all,  and  including  the  two  hundred  and  eighty 
seven  and  a  half  acres  devised  to  him  by  his  ftither,  to  his  three 
sons,  John,  Michael,  and  Jonas. 

On  the  2d  of  July  1839,  John  Lau  assigned  his  interest  in  the 
three  hundred  and  six  acres  to  his  brother,  George  Lau,  the 
present  defendant,  and  on  the  13th  of  September  1839,  upon 
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partition  being  made  between  Michael,  Jonas,  and  George  one 
hundred  and  one  acres  and  one  hundred  and  twenty  perches  were 
conveyed  to  George,  which  included  the  land  upon  which  old 
Michael,  the  grandfather  of  the  plaintiff,  had  granted  the  privi- 
lege of  erecting  a  dam  and  flooding  three  acres. 

On  the  trial,  the  defendant,  as  part  of  his  defence,  offered  in 
evidence  sundry  deeds,  drafts,  and  patents,  showing  ownership 
of  both  properties  by  Christian  Lau  ;  the  conveyance  of  the 
undivided  moiety  to  his  son  Michael ;  the  death  of  Christian  Lau 
intestate ;  the  conveyance  by  his  heirs,  July  20th  1773  and  May 
15th  1781,  to  Casper  Carver ;  and  then  offered  in  evidence  the 
following  paper : — 

^^  Arfickle  of  agreement  made  ^  Concluted  on  this  20th 
Day  of  July  Anno  Domini  1773  Between  Michael  how  of  Man- 
chester Township.  York  County  &  State  of  Pennsylvania  Free- 
holder of  the  one  part  and  Casper  Kerber  of  Paradise  Township 
in  the  County  &  Province  aforsaJtl  of  the  other  part.  Witnesseth 
that  the  above  mentioned  Michael  how  for  himself  his  Heirs 
Executors  &  administrators  and  for  each  &  every  of  them  To 
thess  Presents  Doth  Bargain  and  Bind  himself  with  the  aforesaid 
Casper  Kerber,  or  to  his  Heirs  or  Assigns  That  he  the  said 
Michael  Lau  his  Heirs,  Shall  &  will  allow  unto  the  aforesaid 
Casper  Kerber  to  build  a  Mill  Dam  three  feet  high  across  the 
Codorus  Creek  at  the  Place  where  the  Old  Bridge  formerly  Stod 
in  the  Township  of  Manchester  On  the  aforesaid  Michael  Laua 
land  and  to  Continue  as  far  as  the  Mill  Race  and  farther  if  the 
aforesaid  Kerber  is  Desirous  of  having  the  Dam  above  three  feet 
heigh  he  has  the  Liberty  of  iJuilding  till  it  overflows  three  Acres 
of  of  the  bottom  Land  but  no  more,  and  that  the  Said  Michael 
how  or  his  Heirs,  shall  and  will  if  the  above  Casper  Kerber«  his 
heirs  or  assigns  should  required  a  sufficeyit  Conveance  of  the 
above  threa  Acres  of  land  or  A  less  quantity  which  the  aforesaid 
Dam  shall  Cause  to  overflow  as  before  Pescribed,  And  the 
aforsaid  Casper  Kerber  his  Heirs  Executors  Administrators  and 
Every  of  them  doth  agree  withe  the  aforesaid  Michael  how  and 
his  Heirs  or  Assigns  by  thess  Presents,  That  if  the  above  Cas- 
per Kerber,  his  Heirs  Shall  and  do  well  and  Truly  pay  or  Cause 
to  be  paid  unto  the  aforesaid  Michael  Lau  the  Sum  of  Five 
pounds  Current  money  of  Pennsylvania  for  Every  Acre  of  land 
Which  shahll  be  overflowed  on  Account  of  the  raising  of  the 
aforesaid  Dam  above  the  thre  feet  aforesaid,  and  that  he  will  not 
make  it  heigher  than  to  overflow  thre  Acres.  And  for  the  true 
Performance  of  every  of  the  above  Artickles  and  Agreement 
before  Dwcribed,  The  Parties  Bind  themself  each  unto  the  other 
in  the  Sum  of  One  hundred  Pound  Current  money  of  Pennsylvan 
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In  Witness  whereof  we  have  hereunto  Set  our  hand  and  Seals 

the  Day  and  Year  above  writ^m. 

"  Sealed  &  Delivered  in 

the  Presence  of  us.  "Michael  Lau 

*' Johannes  Ehmig'  ^        "  Cas  qbr  Carvbe 

"  Henry  Miller 

"York  County,  ss. 

"  Before  me  the  Subscriber  one  of  his  Majesty  Jmticses  of 
the  County  Court  of  Common  pleas  of  the  aforesaid  County 
Gam  the  Michal  Low  and  acknowledged  the  above  artichle  and 
desired  the  same  to  be  recorded.  In  Witness  whereof  I  have 
hereunto  Set  my  hand  Seal  this  twenty  Day  of  Jull  A :  D :  1773 

*' Martin  Ezehelberqer'' 

"  Recorded  in  the  Office  for  Recording  of  Deeds  in  and  for  the 
County  of  York  in  Book  Q.  Q.  page  520  &c 

**  Given  under  my  Hand  and  the  Seal  of  said  office 
at  York  the  Nineteenth  Day  of  September  Anno 
Domini  1803. 

"J.  Barnitz,  Recorder 
"  The  foregoing  appears  not  to  be  an  original  but  might  be 
copy'd  from  the  original.  "  J.  B. 

"(It  is  copy  by  Dr.  Kling.)" 

There  were  no  seals  on  the  paper.  The  body  of  the  writing  and 
signatures,  as  well  as  the  acknowledgment  below,  appeared  to  be 
in  one  handwriting  and  the  same  ink.  Mr.  Barnitz,  the  re- 
corder, noticed  this  on  the  record,  and  added  that  '*  the  name  of 
Henry  Miller  is  not  Gen'l  Miller's  writing.**  The  name  of  the 
other  witness,  and  also  the  names  of  the  alleged  parties,  as  sub- 
scribed to  the  paper,  were  in  the  German  manuscript  character, 
and  were  written  by  one  person. 

It  was  objected  to  by  the  plaintiff,  but  admitted  by  the 
court,  which  admission  is  the  subject  of  the  first  assignment  of 
error. 

This  was  followed  by  deed  of  Carver  to  Henry  Bare,  Decem- 
ber 23d  1789 ;  deed  of  Henry  Bare's  heirs  to  Daniel  Bare, 
April  15th  1811 ;  deed  of  Daniel  Bare  and  wife  to  Samuel  Bare, 
April  8th  1833 ;  and  Samuel  Bare  and  wife  to  defendant,  April 
13th  1839,  &c. 

It  also  appeared  on  the  trial,  that  the  new  dam  was  built  some 
perches  above  the  place  where  the  bridge  referred  to  in  the  above 
agreement  had  stood. 

The  defendant  also  offered  in  evidence  the  declaration  of  Mi- 
chael Lau,  grandson  of  Christian  Lau,  "for  the  purpose  of 
showing  that  the  height  of  the  water  in  the  dam  for  the  use  of 
the  mill,  long  before  the  new  dam  was  built,  swelled  the  water 
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into  the  spring  and  upon  the  premises  along  the  banks  of  the 
creek  or  dam  complained  of  in  the  suit."     Which  was  objected 
to  by  the  plaintiff,  but  admitted  by  the  court  under  exception. 
The  plaintiff  requested  the  court  to  charge  the  jury  : — 

1.  That  whatever  rights  the  defendant  might  have  had  con- 
nected with  what  is  called  the  old  dam,  they  afford  no  justifica- 
tion of  the  injuries  alleged  to  be  occasioned  to  the  plaintiff  by 
the  erection  of  the  new  dam. 

2.  That  the  articles  of  agreement  of  1773,  between  Michael 
Lau  and  Casper  Carver,  admitted  in  evidence  under  exception, 
did  not  authorize  the  defendant  to  erect  this  new  dam,  nor  does 
it  authorize  him  to  maintain  it. 

3.  That  the  said  agreement  being  executory  in  its  character, 
and  there  being  no  evidence  of  any  assertion  of  right  under  it, 
or  notice  of  its  existence  for  a  long  period  of  years,  it  was  too 
late  in  1850  to  claim  anything  under  it,  and  the  jury  should 
presume  an  abandonment  of  its  benefits,  and  the  defendant,  if  he 
would  have  been  otherwise  entitled,  cannot  claim  specific  per- 
formance of  it  against  the  plaintiff. 

4.  That  the  said  agreement  of  1773,  between  Michael  Lau  and 
Casper  Carver,  if  the  defendant  can  claim  under  it,  does  not 
confer  a  right  upon  the  defendant  to  flood  more  land  than  three 
acres,  and  if  the  dam  erected  by  him  floods  more  than  three  acres 
on  his  own  part  of  the  original  tract,  he  has  no  right  under  it  to 
flood  any  of  the  land  of  the  plaintiff. 

Among  the  points  presented  by  the  defendant  were  the  fol- 
lowing:— 

2.  That  the  articles  of  agreement  between  Michael  Lau  and 
Casper  Carver,  dated  the  20th  day  of  July  1773,  constitute  a 
grant  of  an  easement  upon  the  land  of  the  said  Michael  Lau,  con- 
tinuing in  favour  of  the  owner  or  occupiers  of  the  mill  property, 
conveyed  to  Casper  Carver  by  deed  of  the  same  date,  as  assigns 
of  Casper  Carver,  to  be  used  by  them,  or  any  of  them,  whenever 
they,  or  any  of  them,  might  find  it  necessary  or  proper  to  enter 
upon  the  enjoyment  of  the  same. 

3.  That  the  said  articles  of  agreement  bind  the  assignees  of 
each  of  the  parties  thereto  to  the  covenants  contained  in  said 
articles,  and  if  the  jury  believe  that  the  title  of  the  defendant  is 
derived  from  Casper  Carver,  and  the  title  of  the  plaintiff  from 
Michael  Lau,  they  are  mutually  bound  to  the  covenants  therein 
contained. 

7.  That  the  grant  of  Michael  Lau  ought  to  be  construed  with 
reference  to  the  existing  rights  of  the  mill-owner  at  the  time  of 
the  grant,  and  the  things  in  essCy  viz.,  the  mill  and  the  water- 
power  and  the  necessary  head  of  water  for  the  mill,  for  the  benefit 
and  enjoyment  of  which  the  grant  was  made,  and  as  regards  any 
limitations  in  said  grant  that  detract  from  or  interfere  with  the 
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full  enjoyment  of  such  existing  rights  and  things,  they  should  be 
construed  most  strongly  against  the  grantor. 

8.  That  if  the  defendant  is  entitled  to  erect  a  dam  under  said 
grant,  he  has  the  privilege  of  erecting  such  dam  three  feet  high 
in  the  first  instance,  and  that  the  proper  construction  of  the 
grant  is  that  if  he  is  desirous  Qf  raising  it  higher,  he  has  the 
right  to  cover  three  acres  of  the  bottom  land  over  and  above  what 
a  dam  three  feet  high  would  cover. 

9.  That  if  the  jury  believe  that  the  water  backed  by  the  de- 
fendant's dam,  over  the  line  of  the  plaintiff,  is  in  channels  and 
gutters  existing  before  the  erection  of  the  dam,  and  through 
which  the  water-power  of  the  defendant  escaped  and  was  lost  to 
him,  and  that  the  banks  of  any  of  those  channels  are  not  over- 
flowed at  any  time  so  as  to  affect  materially  the  land  of  the  plain- 
tiff, he  cannot  recover  under  the  facts  of  this  case. 

10.  That  if  the  jury  believe  that  what  has  been  styled  the  old 
dam,  backed  the  water  up  the  creek  to  the  defendant's  spring, 
and  that  during  any  portion  of  the  time  when  the  mill  owned  by 
plaintiff  was  used  by  former  owners,  when  the  old  dam  was  in 
proper  repair,  and  there  was  the  necessary  head  of  water  at  the 
mill,  the  water  flowed  into  plaintiff's  spring-house,  the  defendant 
cannot  be  prejudiced  in  this  suit,  though  there  may  have  been 
intervals  when  the  old  dam  was  out  of  repair,  in  which  the  water 
did  not  come  into  the  plaintiff's  spring. 

The  points  presented  by  the  plaintiff  were  answered  thus: — 

"1.  We  cannot  answer  this  point  as  requested.  If  the  old  dam, 
which  the  evidence  shows  must  have  been  erected  more  than  fifty 
years  ago,  swelled  the  water  back  upon  plaintiff's  land  as  far  as 
the  present  dam,  it  would  be  a  justification  of  the  injuries  com- 
plained of  by  plaintiff. 

"  2.  We  cannot  answer  this  in  the  affirmative,  we  have  referred 
more  particularly  to  the  right  to  erect  the  present  dam  in  our 
general  charge. 

"  3.  The  agreement  was  appurtenant  to  the  mill  property,  and 
the  right  passed  to  the  different  owners.  The  doctrine  of 
abandonment  does  not  apply  to  written  agreements  of  this  nature, 
unless  there  was  a  denial  of  the  right,  or  the  defendant  by  his 
acts  and  conduct  had  denied  its  validity.  We  therefore  cannot 
answer  this  point  as  requested. 

"  4.  This  is  not  the  proper  interpretation  of  the  agreement,  we 
have  stated  its  meaning  in  our  general  charge." 

The  defendant's  points  were  answered  as  follows : — 

*'  2.  We  answer  this  point  in  the  affirmative;  if  the  right  granted 
had  not  been  denied  or  repudiated  by  the  owners  of  the  land  upon 
which  the  easement  was  granted. 

**  3.  We  answer  this  point  in  the  affirmative,  subject  to  th^ 
qualification  mentioned  in  the  prcQeding  point. 
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"7.  As  a  general  principle  of  law  this  point  is  correct. 

"  8.  Answered  in  the  aflSrmative. 

"  9.  In  ascertaining  the  quantity  of  land  flooded  by  the  new 
dam,  it  would  be  proper  for  you  to  exclude  the  land  covered  by 
the  channels  of  the  stream  before  the  erection  of  the  new  dam. 

"  10.  If,  when  the  old  dam  was  in  proper  repair  as  generally 
used  by  the  owners,  it  flowed  into  plaintifi"8  spring,  an  occasional 
break,  or  the  dam  becoming  leaky,  or  out  of  repair,  would  not 
deprive  defendant  of  the  right  of  raising  the  water  to  its  usual  or 
accustomed  height.** 

In  the  general  charge,  the  court,  after  stating  the  case  fully, 
instructed  the  jury  as  follows : — 

"  The  plaintiff  must  therefore  have  seen  and  known  of  the 
commencement  and  progress  of  the  dam  by  Mumma.  If  he  did, 
and  did  not  remonstrate  or  object  to  the  slight  change  of  loca- 
tion, but  permitted  Mumma  to  go  on  and  complete  the  dam  with- 
out objection,  he  cannot  now  be  permitted  to  say  that,  because 
defendant  had  not  built  his  dam  in  the  very  place  designated,  he 
cannot  avail  himself  of  the  agreement  of  1773. 

"  Carver  had  first  the  right  to  build  a  dam  three  feet  high  at 
the  place  designated,  no  matter  to  what  extent  the  water  over- 
flowed Lau*s  land.  And  then  he  had  the  further  right  to  build 
it  as  much  higher  as  would  flood  three  acres,  in  addition  to  that 
flooded  by  a  three  feet  dam,  and  for  the  excess,  which  was  not 
to  exceed  three  acres,  he  was  to  pay  five  pounds  per  acre. 

"  Was  there  more  than  three  acres  of  land  flooded  above  a 
point  on  the  stream,  to  which  a  dam  at  the  old  bridge  three  feet 
high  would  swell  the  water  ?  If  there  was,  the  plaintiff  would  be 
entitled  to  damages  for  the  injury  done  to  the  excess  over  three 
acres  thus  injured.  But  if  the  evidence  fails  to  satisfy  you  that 
there  was  more  than  three  acres  flooded,  above  a  point  to  be 
ascertained  as  we  have  stated,  then  you  ought  to  find  for  the  de- 
fendant. 

"Upon  partition  being  made  between  Michael,  Jonas,  and 
George,  one  hundred  and  one  acres  one  hundred  and  twenty 
perches  were  conveyed  to  George,  which  includes  the  land  upon 
which  old  Michael,  the  grandfather  of  the  plaintiff,  had  granted 
the  privilege  of  erecting  a  dam  and  flooding  three  acres." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  defendant.  Whereupon  the  plaintiff  sued  out  this 
writ,  and  assigned  for  error  the  admission  of  the  paper  purport- 
ing to  be  an  agreement  between  Michael  Lau  and  Casper  Carver, 
dated  July  20th  1773  ;  the  answer  given  to  the  four  points  pre- 
sented by  the  plaintiff;  the  answer  given  by  the  court  to  the 
above  points  of  the  defendant ;  the  langunge  used  by  the  court  in 
the  general  charge ;  and  the  admission  of  the  declarations  of 
Michael  Lau  as  to  the  height  of  the  water. 

7  Wr.— 18 
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EvanB  ^  MayeVy  for  plaintiff  in  error. 

A,  N.  Greerij  Henry  L,  Fishery  and  John  Gibson^  for  defend- 
ant in  error. 

The  opinion  of  the  court  was  delivered,  October  10th  1862,  by 

LowRiB,  C.  J. — The  plaintiff  sues  for  the  flooding  oF  his  land 
by  means  of  a  dam  rebuilt  by  the  defendant  in  1850,  and,  as  the 
plaintiff  alleges,  raised  higher  than  the  old  one  was.  The  de- 
fendant, to  maintain  his  right  to  increase  the  height  of  his  dam, 
relies  on  an  old  agreement  between  the  former  owners  of  the 
plaintiff's  and  defendant's  tracts,  dated  in  1773,  and  the  prin- 
cipal questions  in  the  cause  grew  out  of  the  admission  in  evidence 
and  interpretation  of  this  old  document. 

Of  course  we  cannot  expect  to  obtain  direct  oral  proof  of  the 
genuineness  of  such  a  paper,  and  tterefore  we  must  accept 
traditional  evidence  of  it  unless  it  has  been  so  perpetuated  by 
legal  record  as  to  dispense  with  all  other  evidence.  Even  the 
traditionary  evidence  cannot  be  expected  to  relate  directly  to  its 
execution,  but  must  generally  be  concerning  such  collateral  and 
incidental  facts  as  require  the  presumption  of  the  execution  in 
order  that  we  may  reasonably  account  for  them.  Hence  the 
ordinary  rule  of  evidence  for  such  ancient  documents  is  that 
they  must  have  the  appearance  of  due  antiquity  and  of  genuine- 
ness ;  that  they  must  be  procured  from  the  proper  custody,  and 
that  they  must  be  corroborated  by  such  acts  of  the  parties 
claiming  under  them  as  correspond  with  their  tenor,  and  need 
their  provisions  to  account  for  them. 

No  doubt  this  paper  may  have  suflScient  appearance  of  an- 
tiquity ;  but  has  it  also  the  appearance  of  genuineness  ?  It  was 
recorded  in  1803,  and  the  recorder  added  a  note  to  the  record 
that  the  paper  was  not  the  original,  but  only  a  copy,  and  en- 
dorsed the  same  on  the  paper,  and  thus  it  stood  when  it  was 
given  in  evidence.  This  state  of  the  paper  and  of  its  record 
must  have  been  known  to  the  plaintiff  and  his  predecessors  in 
the  title  of  the  mill  property,  and  considering  that  they  had  a 
right  to  demand  its  record  without  note  or  comment  by  the 
recorder,  if  he  was  satisfied  of  the  genuineness  of  the  certificate 
of  acknowledgment,  and  yet  accepted  the  record  with  the  above- 
mentioned  note  of  the  recorder,  who  seems  to  have  known  the 
handwriting  of  some  of  the  persons  named,  we  know  not  how 
we  can  say  that  the  paper  appeared  to  be  genuine.  And  if  the 
whole  paper  with  its  signature  appears,  as  was  said  at  the  argu- 
ment, to  be  one  handwriting,  and  the  signature  of  a  witness  who 
was  not  German  appears  to  be  written  in  a  German  style  of  pen- 
manship, the  appearance  of  its  want  of  genuineness  would  bo 
increased.     Not  having  the  .paper  before  us  now,  we  pass  this 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  275 

[Lan  V.  Mumma.] 

reason  without  applying  it;  but  for  the  first  reason  above  as- 
signed, it  seems  to  us  that  the  paper  ought  not  to  have  been 
admitted  as  evidence  of  a  grant  made  in  1773. 

Nor  does  it  seem  to  us  that  the  paper,  as  understood  now  by 
the  defendant,  is  corroborated  by  any  acts  of  the  parties  cor- 
responding to  the  chiira  now  made  under  it.  We  exclude  the  act 
now  complained  of,  which  is  comparatively  recent,  for  it  cannot 
confirm  or  corroborate  its  own  right.  No  doubt  we  need  to  find 
or  presume  a  grant  to  account  for  the  flooding  that  existed  up 
to  1850 ;  and  the  fact  of  this  flooding  would  be  corroborative  of 
any  grant  which  appeared  to  be  genuine,  and  which  would  apply 
to  such  flooding.  The  actual  flooding  of  the  first  seventy-five 
years  cannot  possibly  corroborate  a  claim  for  further  flooding 
since  that  time.  If  this  agreement  means  that  the  defendant 
may  increase  the  height  pf  his  dam  beyond  what  it  stood  at  for 
seventy-five  years,  then  and  thus  far  it  has  no  corroborative  acts 
in  support  of  its  genuineness. 

But  the  paper  or  its  original  may  possibly  be  admitted  on 
further  evidence  on  the  next  trial,  and  therefore  we  must  con- 
sider what  may  be  its  true  value  or  interpretation.  In  the  court 
below  it  was  treated  as  a  present  grant  of  an  easement  to  flood 
three  acres  of  the  land  now  belonging  to  the  plaintiff,  beyond 
what  would  be  flooded  by  a  three  feet  dam.  Is  this  right:  Is 
it  a  present  executed  grant  at  all ;  or  only  a  contract  to  sell  not 
exceeding  three  acres  of  land  if  it  should  be  wanted  for  a  mill- 
pond  ?  Let  us  abridge  the  language  of  the  agreement  so  that 
we  may  get  its  thought  clearly. 

The  grantor  binds  himself  and  his  heirs  to  the  grantee  and  his 
heirs  that  he  will  allow  the  grantee  to  build  a  dam  three  feet 
high  at  a  place  where  a  specified  bridge  formerly  stood,  and  if 
the  grantee  desires  he  may  build  above  three  feet  high  till  it 
overflows  three  acres  of  the  bottom,  but  no  more ;  and  the  grantor 
will,  if  the  grantee  desires  it,  make  a  sufficient  conveyance  of 
the  three  acres  or  less  of  land  which  shall  be  so  overflowed,  and 
the  grantee  shall  pay  5?.  per  acre  for  all  the  land  that  shall  be 
overflowed  by  raising  the  dam  above  three  feet,  and  shall  not 
make  it  higher  than  to  overflow  three  acres.  And  for  the  fulfil- 
ment of  this  the  parties  bind  themselves  to  each  other  in  100?. 

Now  it  is  plain  enough  that  a  three  feet  dam  was  expected  to 
cause  some  flooding  of  the  plaintiff's  land,  and  that  for  some  reason 
no  charge  is  made  for  this  ;  but  that  the  grantee  was  to  pay  for 
all  land  that  should  be  flooded  by  making  the  dam  higher  than 
three  feet.  We  see  nothing,  however,  that  convinces  us  that  the 
grantee  was  to  be  allowed  to  flood  three  acres  beyond  the  effect 
of  a  three  feet  dam.  And  the  interpretation  of  the  parties  for 
three  quarters  of  a  century,  and  the  twice  declared  provision, 
that  no  more  than  three  acres  should  be  flooded,  do  not  favour 
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the  defendant's  interpretation.  It  is  unreasonable  in  another  as- 
pect ;  for  there  is  to  be  a  conveyance  in  fee  for  only  the  three 
acres  or  less,  and  according  to  it,  none  is  provided  for  relative  to 
the  part  covered  by  the  three  feet  dam,  and  therefore  the  defend- 
ant would  have  a  fee  simple  in  a  patch  of  the  plaintiff's  tract,  and 
an  easement  in  a  strip  lying  between  that  patch  and  the  defendant's 
land.  Ignorant  people  may  fall  into  very  absurd  bargains,  but 
they  could  hardly  invent  of  purpose  one  so  complicated  and  ab- 
surd as  this  one  would  seem  to  be  if  we  adopt  the  defendant's  in- 
terpretation. 

But  is  this  an  executed,  or  only  an  executory  agreement,  in 
and  of  itself?  We  cannot  avoid  the  conclusion  that  it  is  only 
executory.  Up  to  the  time  of  its  date  there  was  no  right  to 
flood  the  land  that  now  belongs  to  the  plaintiff,  and  then  there 
"was  a  contract  to  allow  it.  It  allows,  without  charge,  so  much 
flooding  as  a  three  feet  dam  would  cause  ;  but  the  extent  of  the 
grant  beyond  that  is  not  defined  in  the  agreement.  It  is  to  de- 
pend on  the  choice  of  the  grantee,  subject  to  the  limit  of  three 
acres,  and  the  price  is  to  be  fixed  accordingly,  and  a  conveyance 
in  fee  is  contemplated- when  the  whole  extent  of  it  is  ascertained. 
It  makes  no  essential  difference  that  the  conveyance  was  to  be 
made  only  if  the  grantee  should  require  it ;  for  still  it  shows  that 
the  parties  did  not  consider  the  agreement  as  an  executed  con- 
veyance. And,  merely  formal  as  the  concluding  penalty  some- 
times is,  it  shows  the  same  thing,  unless  we  attribute  utter  ig- 
norance of  language  to  the  parties. 

And  when  was  the  grantee  to  choose  how  much  land  he  would 
"want  to  flood  ?  It  seems  to  us  that  there  can  be  no  reasonable 
answer  to  this  but  the  following :  when  he  should  come  within  a 
reasonable  time  to  erect  the  three  feet  dam,  which  they  were  then 
contracting  about.  There  is  no  word  in  the  agreement  that  al- 
ludes to  any  other  time,  and  therefore  we  must  infer  that  the 
parties  were  thinking  of  no  other.  They  were  contracting  for 
the  height  that  was  to  be  given  to  the  dam  which  was  then  iu 
contemplation,  and  not  for  any  height  that  might  be  desired  iu 
any  undefined  future  time.  The  price  was  set  according  to  the 
value  of  land  then,  and  not  at  what  it  might  be  in  1850,  possibly 
fifty  fold  greater.  What  was  then  flooded  was  to  be  then  bought 
and  paid  for :  and  there  was  no  purchase  of  any  that  was  to  be 
flooded  in  an  unknown  future. 

And  it  is  plain  that,  if  the  grant  be  an  executed  one,  it  was 
executed  as  a  conveyance  of  not  over  three  acres  of  land,  and 
not  of  an  easement ;  and  then  the  right  would  have  been  barred 
long  before  1850  by  the  Statute  of  Limitations,  if  the  plaintiff 
and  his  predecessors  continued  in  open  and  adverse  possession 
of  it  all  the  time,  as  no  doubt  they  did. 

And  if  the  language  were  doubtful,  we  should  incline  to  treat 
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such  an  agreement  as  executory,  because  of  its  very  nature,  and 
because  of  the  inconveniences  tha^t  would  attend  the  treatment  of 
it  as  executed.  A  sale  of  a  piece  of  land  or  of  an  easement  on 
it,  at  a  given  price  to  be  paid  whenever  the  grantee,  his  heirs  or 
assigns,  in  all  future  time,  may  choose  to  pay  for  and  claim  it, 
is  simply  absurd,  whether  the  law  would  enforce  it  or  not. 
Whether  it  grant  land  or  easement,  it  necessarily  stops  all  im- 
provements and  all  proper  enjoyment  of  the  land,  if  it  be  valid 
and  clear.  If  it  be  doubtful  or  unknown,  it  may  come  in  and 
sweep  away  the  most  costly  improvements  and  most  cherished 
objects  ;  especially  if  it  be  an  easement,  because  that  as  yet  is 
subject  to  no  Statute  of  Limitations,  unless  it  may  be  in  the  form 
of  equitable  analogies. 

Another  evidence,  that  the  parties  were  thinking  only  of  a 
dam  that  was  to  be  built  at  that  time,  or  within  a  reasonable  time, 
is  that  the  place  was  fixed  by  the  remains  of  an  old  bridge  that 
had  formerly  stood  there,  and  the  dam  was  to  be  three  feet  high, 
measured  from  the  ground  at  that  place  as  it  then  was.  The 
monument  is  evidently  quite  temporary  and  changeable;  and 
who  can  tell  after  near  ninety  years  where  that  old  bridge  stood, 
and  how  much  the  creek  bottom  may  have  filled  up  at  that  place  ? 
And  this  is  of  essential  importance  if  performance  of  the  contract 
is  to  be  enforced  now.  But  if  it  was  performed  by  the  dam  built 
at  or  about  that  time,  then  the  amount  of  actual  flooding  since 
that  becomes  the  best  measure  of  the  right. 

Even  on  the  defendant's  own  theory  of  interpretation,  it  is 
impossible  for  him  to  justify  his  new  flooding  of  the  plaintiff^s 
land  without  showing  us  what  was  the  bottom  of  the  creek  at  the 
place  of  the  old  bridge,  and  that  his  flooding  does  not  exceed 
three  acres  beyond  the  effect  of  a  dam  raised  three  feet  above 
that  level.  This  would  seem  to  be  impossible  at  this  late  period ; 
and  we  cannot  suppose  that  the  parties  were  contracting  for  a 
choice  that  was  to  be  made  at  a  distant  future. 

Besides  this,  though  not  of  very  convincing  importance  con- 
sidering the  usual  want  of  exact  accuracy  in  all  writings,  it  can 
hardly  be  regarded  as  entirely  unimportant  that,  in  describing 
the  grantee,  **  his  heirs  and  assigns"  is  added  in  all  places  except 
where  speaking  of  who  may  erect  the  dam  and  decide  upon  its 
height.  Then  the  grantor  alone  is  spoken  of.  This  at  least 
corresponds  with,  if  it  does  not  corroborate  the  views  already 
expressed.  We  conclude,  therefore,  that  the  agreement'  is  an 
executory  contract.  In  law,  therefore,  it  vested  no  title  in  the 
defendant,  and  can  furnish  no  legal  justification  for  his  new 
flooding  of  the  plaintifl"s  land.  And  equity  cannot  regard  it  as 
vesting  any  equitable  title,  so  far  as  it  was  not  performed  within 
a  reasonable  time.  So  far  as  the  agreement  was  actually  per- 
formed by  the  parties  about  the  proper  time,  by  the  erection  and 
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overflow  contemplated,  equity  will  treat  it  as  executed  and  hold 
the  parties  to  it,  and  so  will  the  law  with  us. 

Hence  the  important  question  of  the  cause  appears  to  be,  did 
the  defendant  by  his  new  dam  made  in  1850  increase  the  flooding 
of  the  plaintiff" *8  land  beyond  what  waa  usual  before  that  time  r 
If  the  agreement  be  proved,  it  will  be  taken  as  having  been  per- 
formed by  the  parties,  and  their  rights  will  be  measured  by  the 
observed  extent  of  the  actual  performance.  If  no  agreement 
appear,  a  grant  of  an  easement  to  the  same  extent  will  be  pre- 
sumed, and  the  plaintiff"  will  have  to  show  that  the  defendant  has 
exceeded  that. 

And  it  seems  to  us  that  if  we  read  the  contract  according  to 
these  views,  not  only  do  all  its  parts  harmonize  together,  but  the 
whole  is  in  perfect  harmony  with  its  first  performance.  With- 
out the  agreement  the  defendant  has  an  easement  in  all  that  has 
been  usually  flooded ;  with  it  he  would  have  a  fee  sifnple,  for  the 
law  presumes  the  consideration  to  have  been  paid.  He  would 
have  under  the  agreement  a  fee  simple  in  all  that  he  had  flooded, 
and  not  a|fee  simple  for  the  further  part  of  it,  and  an  easement 
for  the  intervening  strip.  Up  to  1850  the  quantity  flooded  seems 
to  have  been  near  three  acres,  though  the  dam  was  not  built  at 
the  place  designated.  And  even  if  it  were  much  less  it  must 
now  be  taken  as  showing  how  far  the  grantee  chose  to  have  his 
right  extend,  or  as  a  full  performance  of  the  agreement  as  then 
understood ;  .and  so  also  if  it  were  more.  The  place  of  the  dam 
was  of  no  importance  at  all  to  the  grantor,  except  as  a  means 
of  ascertaining  the  portion  of  the  land  overflowed  which  the 
grantee  was  to  pay  for,  and  that  question  has  long  gone  by. 

We  do  not  discover  any  other  error  of  which  the  plaintiff"  can 
reasonably  complain  that  it  did  him  any  harm. 

Judgment  reversed,  and  a  new  trial  awarded. 


Biiehler's  Heirs  versus  Buffington  et  al. 

Official  Default  in  recording  Acts  of  Public  Officers,  how  remedied. — 
Constructive  Notice  of  Judicial  Sale  of  Land  derived  from  irregular 
and  defective  Record. —  Valid  Judgment  on  scire  facias  founded  on 
prior  one  that  is  void. — Judicial  Proceedings  not  reversed  collaterally. 
— Judgment  improperly  obtained^  valid  not  as  a  Judgment,  but  as  a 
Debt  judicially  established. — Devise  to  sell  Land  for  Payment  of  Debts 
**  brought  in  due  and  lawful  Time^^  construed. 

1.  Official  default  in  recordinjj  the  acts  of  public  officers  must  be  cured  by 
amendment  of  the  record,  and  in  no  other  way  where  there  is  a  tribunal  in 
existence  empowered  to  direct  it.     Where  this  is  impossible,  no  equivalent 
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therefor  should  be  allowed  to  the  injury  of  subsequent  bond  fide  purchaserfl 
without  actual  or  constructive  notice. 

2.  A  record  which  exhibits  a  judgment  against  a  defendant,  a  testatum 
fieri  faciaSy  or  venditioni  exponas^  and  return  of  sale  of  bis  land  in  regular  order, 
is  constructive  notice  to  subsequent  purchasers  of  a  judicial  sale  of  the  land 
described  in  the  writs,  though  the  acknowledgment  of  the  deed  be  entered  in 
a  docket  kept  for  that  purpose  by  the  officer  who  was  acting  also  as  clerk  of 
the  Circuit  Court. 

3.  A  judgment  entered  on  a  scire  facias  post  annum  et  diem,  based  upon  a 
previous  judgment  that  was  void,  or  on  one,  of  which  there  is  no  record,  is  not 
therefore  void,  but  may  be  sustained  as  a  new  judgment.  If  the  parties  to  it  do 
not  object,  strangers  cannot  complain  of  it. 

4.  The  action  of  the  Orphans'  Court  in  the  removal  of  executors  and  the 
eubstitution  of  administrators  cannot  be  questioned  collaterally. 

5.  A  testator  having  appointed  his  two  daughters  and  a  son  executors,  died 
in  December  1794:  after  the  death  of  the  son,  a  son-in-law,  in  November  1801, 
to  recover  a  debt  due  him  by  testator,  commenced  an  action  against  the  sur- 
viving executors,  one  of  them  being  his  wife,  upon  whom  only  process  was 
served  and  who  by  attorney  appeared  (the  other  daughter  and  her  husband 
who  were  also  sued  not  appearing),  and  confessed  judgment  in  December  1801, 
for  the  plaintiff:  on  this  judgment  a  scire  facias  issued  in  1803  against  the 
same  parties  originally  sued,  reciting  a  judgment  against  both  daughters, 
executors,  to  which  the  one  not  before  served  appeared,  and  final  judgment 
was  entered  in  1808,  upon  which  a  testatum  fieri  facias  issued  and  land  of  the 
decedent's  was  sold  by  the  sheriff  and  deed  acknowledged,  under  which,  in  an 
ejectment  therefor,  the  plaintiffs  claimed.  Held,  that  as  the  original  judgment 
in  1801  was  void,  the  revival  by  scire  facias  must  be  treated  as  a  new  judg- 
ment: and  though  the  original  acticm  was  in  time  to  save  the  debt  from  the 
bar  of  the  Statute  of  19th  April  1794,  limiting  the  lien  of  the  debts  of  a  dece- 
dent to  seven  years  from  his  death,  it  was  not  properly  pursued,  the  process 
as  against  the  other  daughter,  executor,  not  commencing  effectively  until  she 
appeared  to  the  scire  facias  in  1803,  when  the  lien  of  the  debt  sued  for  had 
expired :  hence  the  judgment  on  the  scire  facias  did  not  continue  the  charge 
of  the  debt  against  the  testator's  lands,  and  the  sale  on  the  testatum  fieri  facias 
thereon,  passed  no  title. 

6.  The  testator  having  directed  the  sale  of  the  residue  of  his  estate  and  the 
application  of  proceeds  to  payment  of  debts  and  legacies  :  also  *'  that  all  just 
accounts  and  demands  brought  in  against  me  or  my  estate,  to  my  executors. 
in  due  and  lawful  time,  be  paid,**  Held,  that  the  will  did  not  create  a  trust 
of  the  land  for  the  payment  of  debts  so  that  the  Act  of  1794  did  not  apply, 
but  that  by  it,  the  testator  dedicated  his  lands  for  the  payment  of  debts  pre- 
sented within  a  **  lawful  time,"  retaining  the  limitation  of  that  act :  and  that 
the  debt  for  which  the  land  was  sold,  having  ceased  to  become  a  lien  or  charge 
on  it,  at  the  time  of  the  first  effective  process  for  its  recovery,  the  sale  on  the 
judgment  recovered  passed  no  title  to  the  purchasers. 

Error  to  the  Common  Pleas  of  Dauphin  counts/. 

This  was  an  action  of  ejectment,  instituted  February  17th 
1858,  by  Dr.  Lee  W.  BufiBngton  and  Sarah  R.  his  wife,  and  Re- 
becca P.  Hallowell,  heirs  of  William  J.  Hallowell,  deceased, 
Archibald  M.  J.  Robertson,  Margaret  Robertson,  Catharine  Ro- 
bertson, and  Dr.  Robert  H.  Robertson,  heirs  of  Archibald  Robert- 
son, deceased,  J.  V.  Creswell,  James  T.  Carter,  and  Mahlon  K. 
Taylor,  against  George  W.  Buehler,  Thomas  H.  Robinson,  and 
Mary  W.  Robinson  his  wife,  heirs  and  legal  representatives  of 
Henry  Buehler,  Esq.,  deceased,  for  three  hundred  acres  of  land, 
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more  or  less,  situated  in  the  coal  measures  of  Dauphin  county. 
Both  parties  claimed  title  through  Daniel  Williams,  to  whom  a 
warrant  issued  for  the  said  land  on  the  3d  April  1790,  upon 
which  a  survey  was  made  on  the  12th  October  1796,  by  Bartram 
Galbraith,  then  deputy  surveyor  of  Dauphin  county,  which  sur- 
vey was  returned  and  accepted  on  the  20th  February  1799. 

Henry  Buehler's  heirs,  the  defendants  below,  claimed  to  hold 
the  said  land  under  the  following  title : — Daniel  Williams,  the 
warrantee,  made  his  last  will  and  testament  on  the  6th  May  1794, 
which  was  proved  before  the  register  of  Philadelphia  county  on 
the  9th  December  1794.  By  this  will  the  testator  appointed  his 
daughter  Sarah,  afterwards  intermarried  with  John  Molson,  his 
son  Daniel  Williams  and  his  daughter  Deborah,  then  intermar- 
ried with  John  Field,  his  executors ;  the  two  former  of  whom 
were  affirmed  as  executors  on  the  9th  December  1794,  and  Debo- 
rah Field  on  the  20th  November  1797. 

The  testator  directed,  inter  alia^  "  that  all  just  accounts  and 
demands  brought  in  against  me  or  my  estate  to  my  executors  in 
due  and  lawful  time  be  paid."  By  a  subsequent  clause  he 
directed  that  his  household  goods  and  effects,  except  his  plate, 
be  appraised  and  sold,  and  the  proceeds  to  go  to  the  payment  of 
his  debts  and  legacies;  providing  further,  "Respecting  the  residue 
and  remainder  of  my  estate  in  possession,  right,  or  expectancy, 
I  order  and  empower  my  executors  hereinafter  named,  and  the 
survivor  of  them,  to  sell  and  dispose  of  the  same  at  public  or 
private  sale,  and  to  make  such  title-deeds  of  conveyance  to  the 
buyers  as  I  could  do,  and  the  moneys  arising  therefrom  to  be 
applied  to  pay  the  debts  and  legacies  as  above.'*  Daniel  Wil- 
liams, one  of  the  executors,  died  some  time  previous  to  the  19th 
September  1801,  and  Deborah  Field  some  time  before  the  28th 
December  1802. 

On  the  1st  December  1806,  John  Molson,  and  Sarah  his  wife, 
the  daughter  and  only  surviving  executrix  of  Daniel  Williams, 
conveyed  by  deed  to  George  Molson,  of  the  county  of  Norfolk, 
Virginia,  the  tract  of  land  in  dispute.  This  deed  was  recorded 
on  the  8th  March  1808,  in  Dauphin  county.  The  consideration 
expressed  in  this  deed  was  $1000  for  this  and  other  tracts  of  wild 
and  unimproved  lands  in  different  counties  of  Pennsylvania. 

On  the  29th  December  1807,  George  Molson  and  wife  con- 
veyed to  John  Hart  and  Aaron  Boker,  of  the  city  of  Philadel- 
phia, the  property  mentioned  in  the  foregoing  deed,  "  to  have 
and  to  hold  all  and  singular  the  aforesaid  tracts,  pieces  or  par- 
cels of  land,  property,  and  estate,  and  all  and  singular  other  the 
premises  herein  and  hereby  bargained  and  sold,  or  intended  to 
be  bargained  and  sold,  with  their  and  every  of  their  appurte- 
nances, unto  the  said  John  Hart  and  Aaron  Boker,  or  the  sur- 
vivor of  thom,  their  heirs,  executors   administrators,  or  assigns 
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for  ever,  tipon  trust,  nevertheless ;  and  this  indenture  is  upon 
this  express  condition,  that  the  said  John  Hart  and  Aaron  Boker, 
or  the  survivor  of  them,  their  heirs,  executors,  and  administra- 
tors shall  permit  the  said  Sarah  Molson,  party  hereto,  to  have, 
hold,  use,  occupy,  and  enjoy  the  several  tracts,  pieces  or  parcels 
of  land  and  other  property  hereinbefore  mentioned,  and  to  re- 
ceive the  rents,  issues,  and  profits  of  the  same,  and  to  appro- 
priate the  said  rents  in  such  manner  as  she  may  think  proper ; 
and  that  they,  the  said  John  Hart  and  Aaron  Boker,  or  the  sur- 
vivor of  them,  their  heirs,  executors,  and  administrators,  shall 
permit  the  said  Sarah  Molson  to  sell  or  otherwise  dispose  of  all 
or  any  part  of  the  aforesaid  tracts,  pieces  or  parcels  of  land  and 
other  property,  and  receive  the  proceeds  thereof  to  her  own  use 
and  benefit ;  and  that  they,  the  said  John  Hart  and  Aaron  Boker, 
or  the  survivor  of  them,  their  heirs,  executors,  and  administra- 
tors, shall  convey,  transfer,  assign,  and  make  over  the  afore- 
mentioned pieces,  parcels  or  tracts  of  land,  property,  and  estate, 
or  any  part  thereof,  to  any  person  or  persons  whom  the  said 
Sarah  Molson  may  name  and  appoint  by  will  or  deed  duly  made 
and  executed.  The  object  of  this  conveyance  being  to  receive 
to  the  said  Sarah  Molson  all  the  aforesaid  property,  and  the  use 
and  benefit  and  advantage  thereof,  for  and  during  her  natural 
life,  with  permission  to  dispose  of  all  or  any  part  thereof  for  her 
own  use  and  benefit ;  and  after  her  death,  that  the  said  property 
shall  pass  and  go  to  such  person  or  persons  and  their  heirs  as 
she  may  by  writing,  duly  executed,  name  and  appoint.** 

This  deed,  conveying  lands  which  were  in  Northumberland 
county,  was  recorded  in  said  county  on  the  19th  February  1824. 

By  her  will,  dated  8th  November  1832,  proved  at  Philadelphia 
on  the  10th  April  1833,  Sarah  Molson  devised  to  her  son  John 
Molson,  and  her  daughter  Deborah,  all  her  right,  title,  and  inte- 
rest in  the  lands  and  property  named  and  specified  in  the  afore- 
said deed  of  George  Molson  and  wife,  to  the  said  Hart  and  Boker. 

On  the  13th  April  1833,  John  Hart  and  Aaron  Boker  con- 
veyed by  deed  to  the  said  John  Molson  and  Deborah  Molson  all 
the  property  named  in  the  aforesaid  deed,  including  the  tract  of 
land  in  dispute,  which  deed  was  recorded  in  Dauphin  county  on 
the  24th  December  1836.  On  the  13th  April  1833,  Deborah 
Molson  executed  a  power  of  attorney  to  John  Molson,  authoriz- 
ing him  to  sell  and  convey  the  lands  conveyed  by  the  next  pre- 
ceding deed,  containing,  inter  alia,  the  land  in  controversy.  This 
power  of  attorney  was  recorded  in  Dauphin  county  30th  No- 
vember 1839.  On  the  26th  September  1835,  John  Molson  and 
wife  and  Deborah  Molson,  by  her  attorney  John  Molson,  conveyed 
to  Henry  Buehler,  in  consideration  of  $300,  the  tract  of  land  in 
dispute — which  deed  was  recorded  in  Dauphin  county  on  30th 
December  1836.     The  defendants  below  then  proved  by  John 
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Snivily  that  he,  as  the  agent  of  Henry  Buehler,  the  grantee,  had 
paid  the  purchase-money  (?300),  mentioned  in  said  deed,  to  the 
grantor. 

On  the  29th  March  1837,  the  Commonwealth  of  Pennsylvania 
granted  to  Henry  Buehler  its  patent  for  the  said  tract  of  land 
as  surveyed  on  the  warrant  to  Daniel  Williams. 

The  books  of  the  commissioners'  oflSce  in  Dauphin  county  were 
given  in  evidence,  showing  that  the  tract  of  land  in  controversy 
was  not  assessed  in  the  name  of  Daniel  Williams,  or  anybody 
else,  until  1837,  and  was  then,  for  the  first  time,  assessed  in  the 
name  of  "Henry  Buehler,  three  hundred  acres  unseated,  in 
Bear  Valley,  Molson's,"  and  that  the  said  tract  was  regularly 
assessed  to  him  and  the  taxes  paid  by  him  from  the  year  1837  to 
1857,  inclusive. 

The  plaintiffs  below  claimed  title  through  Daniel  Williams,  as 
follows  : — Suit  instituted  by  John  Field  against  Sarah  Molson, 
executrix  of  Daniel  Williams,  and  John  Molson  her  husband, 
and  Deborah  Field,  executrix  of  said  Daniel  Williams,  who  sur- 
vived Daniel  Williams  the  younger,  executor  of  the  said  Daniel 
Williams,  in  the  Supreme  Court  of  Pennsylvania,  at  Philadelphia, 
to  December  Term  1801,  No.  205.  .  The  writ  was  tested  19th 
September  1801,  was  made  returnable  the  second  Monday  of 
December  1801,  and  was  returned  "copy  served  on  Deborah 
Field,  and  nihil  hahet  as  to  the  rest."  To  this  suit  the  only' ap- 
pearance was,  "Brinton,  for  Deborah  Field,  executrix."  This 
Deborah  Field  was  the  wife  of  John  Field,  the  plaintiff.  The 
record  of  the  suit  contained  the  following  entry :  "  29th  Decem- 
ber 1801,  by  consent  of  Mr.  Brinton  in  writing,  filed  judgment 
for  the  plaintiff  for  the  sum  of  seven  hundred  and  ninety- three 
pounds,  four  shillings  and  ninepence."  When  this  judgment  was 
taken,  there  was  no  declaration  filed,  nor  anything  to  show  the 
nature  or  character  of  the  debt,  or  the  cause  of  action,  or  that 
the  same  was  a  subsisting  legal  demand  against  the  estate  of 
Daniel  Williams,  as  provided  for  in  the  will. 

No  further  proceedings  were  had  in  this  suit  until  September 
Term  1803,  when  John  Field  issued  a  sci,  fa.  post  annum  et  dieniy 
tested  the  26th  March  1803,  against  "  Sarah  Molson,  executrix 
of  Daniel  Williams,  and  John  Molson  her  husband,  and  Deborah 
Field,  executrix  of  said  Daniel  Williams,  which  said  Sarah  and 
Deborah  survived  Daniel  Williams  the  younger,  executor  of  said 
Daniel  Williams."  This  writ,  returnable  17th  September  1803, 
was  returned  by  the  sheriff,  "  made  known  to  Sarah  Molson  in 
person,  September  15th  1803,"  but  contained  no  return  of  ser- 
vice on  John  Molson,  the  husband  of  Sarah,  nor  on  the  said 
Deborah  Field,  who  died  before  the  9cL  fa,  issued,  her  will  being 
proved  28th  December  1802.  To  this  suit  there  was  a  general 
appearance  for  defendants  by  "  Gibson."  This  scL  fa.  recited 
a  judgment  against  Sarah  Molson,  executrix  of  Daniel  Williams, 
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and  John  Molson  her  husband,  and  Deborah  Field,  executrix  of 
Daniel  Williams,  for  <£798  Us.  9d.  The  record  further  showed, 
"Rule  by  consent  for  a  special  jury,  20th  August  1804,**  and 
that  no  further  steps  were  taken  therein  until  29th  June  1807, 
when  "  Mr.  Dallas  (attorney  of  John  Field),  by  writing  filed,  sug- 
gested the  death  of  Deborah  Field  and  the  renunciation  of  Sarah 
Molson,  two  defendants  in  the  suit,  and  by  writing  endorsed 
thereon  Clayton  Earle  and  Thomas  Mitchell,  administrators  of 
Daniel  Williams,  deceased,  agreed  to  become  defendants  in  this 
suit  in  the  room  of  the  former  defendants,  without  the  necessity 
of  a  set,  fa." 

Previous  to  this  time,  to  wit,  on  the  22d  January  1805,  at  the 
instance  of  John  Field,  the  Orphans*  Court  of  Philadelphia 
awarded  a  citation  directed  to  John  Molson  and  Sarah  his  wife, 
late  Sarah  Williams,  executrix  of  Daniel  Williams  the  elder,  to 
show  cause  on  the  15th  February  next  (1805)  "  why  you  should 
not  give  such  suflScient  bond  with  sureties  as  the  sai<l  court  may 
judge  necessary  for  the  faithful  performance  of  your  trust 
as  executrix  aforesaid.'*  This  Orphans*  Court  record  further 
showed  that  on  the  15th  February  1805,  John  Molson  and  Sarah 
his  wife  appeared  in  obedience  to  the  citation,  and  that  court 
appointed  Thomas  P.  Cope,  Alexander  Ilenry,  and  Samuel 
Meeker  to  audit  the  accounts  and  settle  the  balances  in  the  hands 
of  the  executrixes,  and  settle  and  adjust  the  same  and  make 
report  thereof.  On  the  21st  June  1805,  two  of  the  said  auditors, 
Cope  and  Henry,  made  report,  "  finding  that  there  is  now  due 
from  the  said  John  Molson  and  Sarah  his  wife,  to  the  estate  of 
Samuel  Williams,  deceased,  the  sum  of  1389Z.  6».  2d.  as  by 
account  No.  1,  produced  with  the  report.  The  auditors  have 
not,  however,  stated  any  sum  as  owing  to  the  said  John  and 
Sarah  for  commissions,  but  submit  it  to  the  court  to  make  such 
allowance  as  they  may  deem  proper.  That  there  is  due  to  the 
said  John  and  Sarah  from  the  estate  of  Daniel  Williams,  Jr., 
deceased,  as  per  account  No.  2,  2261.  19«.  9^(i.,  and  due  to  the 
said  John  and  Sarah  from  the  estate  of  Deborah  Field,  deceased, 
the  sum  of  28SI.  16«.  Hi.,  exclusive  of  which  there  are  sundry 
specialties  amounting  to  431 Z.,  to  be  accounted  for  by  the  executor 
of  the  estate  of  the  said  Deborah  (to  wit,  John  Field),  and  now  in 
his  hands  as  per  account  No.  3.*'    This  report  was  confirmed  nisu 

On  13th  March  1807,  in  the  matter  of  John  Field  v.  John 
Molson,  the  Orphans*  Court  dismissed  John  Molson  and  Sarah 
his  wife  from  their  trust  as  executrix  of  Daniel  Williams  the 
elder,  and  appointed  Thomas  Mitchell  and  Clayton  Earle  ad- 
ministrators, with  the  will  annexed  of  Daniel  Williams  the  elder. 

On  the  3d  July  1807,  by  order  of  court  and  consent  of  parties,  to 
wit,  John  Field  plaintiff,  and  Earle  and  Mitchell  administrators  as 
aforesaid,  the  matter  was  referred  to  Pointell,  Price,  and  Vanuxem 
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to  report  to  next  term,  and  by  agreement  report  to  be  made  into 
office  and  judgment  thereon  rendered  forthwith.  13th  July  1807, 
Evans  was  appointed  referee  in  place  of  Pointell;  on  the  6th 
December  1807,  Carson  was  appointed  a  referee  in  place  of  Van- 
uxem.  13th  January  1808,  a  report  was  filed,  "  awarding  the  sum 
of  1080/.  6«.  Ic^.  to  be  due  to  the  plaintiff  from  the  estate  of  Daniel 
Williams  the  elder,  deceased,  but  that  they  do  not  find  that  there 
are  any  assets  in  the  hands  of  the  defendants,  the  present  ad- 
ministrators.'* On  13th  January  1808,  judgment  on  the  report 
sec,  reg,  18th  January  1808,  John  Molson,  as  a  creditor  of  the 
estate  of  Daniel  Williams  the  elder,  filed  exceptions  to  the  report 
that  one  of  the  referees  promised  to  give  him  notice  of  the  times 
on  which  they  met  in  the  business,  but  that  the  said  referees  did 
not  give  him  notice  of  several  of  the  last  meetings  held  by  them 
on  the  business  aforesaid."  April  2d  1808,  the  report  was  con- 
firmed and  judgment  entered  thereon. 

On  this  judgment  a  test,  fi,  fa.  was  issued  to  Dauphin  county, 
of  July  Term  1808,  No.  19;  which  was  endorsed,  '*  Come  to 
hand  May  26th  1808.  F.  Wolfersbekger,  sheriff."  It  was  re- 
turned levied  inter  alia  upon  the  tract  of  land  in  dispute,  with 
inquisition  and  condemnation  annexed.  This  writ  was  returnable 
on  the  last  Monday  of  July  1808;  the  inquisition  and  condemna- 
tion were  taken  on  the  27th  August  1808,  a  month  after  the 
return  day.  The  sheriff  did  not  certify,  as  the  Act  of  20th 
March  1799  required,  a  transcript  of  the  testatum^  together  with 
the  day  and  time  of  its  coming  to  his  hands  in  and  to  the  oflSce 
of  the  clerk  of  the  Circuit  Court  for  Dauphin  county. 

To  December  Term  1808,  No.  13,  a  test.  vend.  ex.  issued  from 
the  Supreme  Court  to  Dauphin  county,  returnable  second  Mon- 
day of  December  1808,  by  virtue  of  which  the  land  in  contro- 
versy inter  alia  was  sold  to  William  Graydon,  agent  for  John 
Field,  for  twelve  and  a  half  cents  per  acre,  and  deed  made  to  the 
plaintiff,  John  Field. 

Upon  the  trial  of  this  case,  the  plaintiffs  offered  and  gave  in 
evidence,  under  objection  by  the  defendants,  "  Sheriff's  Deed 
Book,  No.  1,"  containing  the  entry  of  acknowledgments  of 
sheriff's  deeds  before  the  Court  of  Common  Pleas  of  Dauphin 
county ;  which  entry  was  as  follows : — 
*'  John  Field  ' 

V. 

Clayton  Earle  and  Thos. 
Mitchell,  administrators 
of  Daniel  Williams  de- 
ceased. 

Deed-Poll  to  John  Field,  by 
his  special  agent,  William 
Graydon,  Esquire. 


"  This  first  day  of  June,  A.  D, 
1809,  Frederick  Wolfersberger, 
Esquire,  high  sheriff  of  Dauphin 
county,  acknowledged  in  open 
court  a  deed-poll  under  his  hand 
and  seal,  bearing  even  date  here- 
with, for  conveying  unto  John 
Field,  by  his  special  agent,  Wil- 
liam Graydon,  Esquire,  the  foUow- 
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ing  described  five  tracts  of  land,  situate  in  Upper  Paxton  town- 
ship, Dauphin  county,  that  is  to  say,  one  thereof  on  the  head 
waters  of  the  Wiconisco  creek  adjoining  lands  of  Daiiiel  Miller, 
Joseph  Hiester,  William  Cox,  and  Daniel  Cook,  containing  three 
hundred  and  three  acres  and  allowance,  &c. ;  one  thereof  adjoin- 
ing lands  of  Martin  StrofT  on  the  west,  and  Bear's  Hill  on  the 
north  and  south,  containing  about  three  hundred  and  a  half 
acres  ;  one  other  thereof  adjoining  lands  of  Daniel  Williams,  de- 
ceased, on  the  Blue  Mountain,  containing  about  four  hundred 
acres;  and  the  fifth  and  last  thereof  (lying  partly  in  Dauphin 
county  and  partly  in  Berks  county)  adjoining  lands  of  Sarah 
Williams  and  the  Blue  Mountain,  containing  in  the  whole  about 
four  hundred  acres,  with  the  appurtenances,  as  late  the  estate  of 
the  said  Daniel  Williams,  deceased,  for  the  consideration  sum  of 
J212.93J,  to  have  and  to  hold  the  said  five  tracts  of  land,  with 
their  appurtenances,  unto  the  said  John  Field,  his  heirs  and 
assigns  for  ever,  and  sold  by  the  said  sheriff  on  the  15th  day  of 
October  last  past  to  the  said  John  Field  (by  his  special  agent 
William  Graydon,  Esquire),  by  virtue  of  a  writ  of  testatum  ven- 
ditioni exponas^  issued  out  of  the  Supreme  Court  of  Pennsylvania, 
held  at  Philadelphia,  bearing  test  the  25th  day  of  July  last  past 
(1809),  at  the  suit  of  the  said  John  Field.*' 

Plaintifi"  below  then  offered  and  gave  in  evidence  a  certified 
copy  dated  19th  August  1856,  of  the  record  in  the  recorder's 
oflSce  of  Dauphin  county,  of  the  sheriff's  deed  aforesaid,  which 
had  been  recorded  on  the  7th  August  1817 ;  to  the  admission  of 
which  the  defendants  below  objected,  "  because  the  acknowledg- 
ment of  the  sheriff's  deed  does  not  appear  to  have  been  certified 
by  the  clerk  of  the  Circuit  Court  of  Dauphin  county,  but  was 
certified  by  the  prothonotary  of  the  Court  of  Common  Pleas  of 
said  county,  and  because  it  is  not  a  true  and  correct  copy  of  the 
original  record,  which  has  the  seal  of  the  Court  of  Common  Pleas 
attached  to  it ;"  but  the  objection  was  overruled  and  the  evidence 
admitted. 

The  plaintiffs  below  then  gave  in  evidence  sundry  deeds  from 
the  heirs  of  John  Field  and  their  alienees  to  themselves  for  the 
said  tract  of  land,  and  closed. 

The  defendants'  title,  as  above  stated,  was  then  given  in  evi- 
dence without  objection. 

The  plaintiffs  then  gave  in  evidence  under  exception :  Venire 
for  Circuit  Court  returnable  29th  May  1809,  attested  by  clerk 
of  Circuit  Court,  Jacob  Boas.  Appearance  docket  Circuit  Court, 
page  95,  case  No.  2,  December  Term  1804,  a  cause  tried  at  a 
court  sitting  1st  of  June  1809,  and  also  to  show  by  the  records 
that  the  Common  Pleas  was  not  in  session  on  that  day.  This  was 
offered  for  the  purpose  of  showing  that  the  sheriff's  deed  was 
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acknowledged  in  the  Circuit  Court  and  could  not  have  been  in 
the  Common  Pleas. 

The  plaintiffs  requested  the  court  to  charge  the  jury : — 

1.  That  the  evidence  shows  that  Daniel  Williams,  Sr.,  made 
his  last  will  and  testament  on  the  5th  day  of  May  1794,  and  that 
his  will  was  proved  on  the  9th  day  of  December  1794,  and  there 
being  no  other  evidence  of  the  time  of  his  death,  and  the  pre- 
sumption of  law  being  in  favour  of  life,  the  said  9th  day  of 
December  1794  must  be  taken  as  the  time  of  his  death. 

2.  That  suit  having  been  instituted  by  John  Field  against  the 
executors  of  D.  Williams,  Sr.,  before  the  26th  of  November,  a.  d. 
1801,  within  seven  years  from  the  death  of  said  Daniel  Williams, 
and  having  been  duly  prosecuted,  the  lien  of  said  debt  was 
thereby  extended  for  another  period  of  five  years,  from  the  ex- 
piration of  said  statutory  lien,  and  the  scire  facias  issued  in  1803 
would  continue  said  lien  up  to  the  time  of  the  sale  in  1809. 

3.  That  the  sale  of  the  lands  upon  the  executions  issued  upon 
said  judgment  transferred  to  the  sheriff's  vendee  the  title  of 
Daniel  Williams  in  the  tract  of  land  in  dispute,  unless  such  title 
had  been  previously  divested  in  such  manner  as  to  divest  the 
lien  of  the  debt  under  which  such  sheriff's  sale  was  made. 

4.  That  whether  the  seal  of  the  Court  of  Common  Pleas,  or  of 
the  Circuit  Court,  was  attached  to  the  certificate  of  acknowledg- 
ment on  the  sheriff's  deed  to  John  Field  on  the  1st  day  of  June 
1809,  as  all  such  defects  are  cured  by  the  Acts  of  Assembly  of 
1835,  and  4th  April  1824,  the  said  acknowledgment  being  good 
and  valid  without  any  seal  whatever,  if  the  jury  shall  be  of  opinion 
that  the  deed  was  actually  acknowledged  in  the  Circuit  Court  in 
Dauphin  county. 

5.  That  if  the  jury  believe  that  John  Molson  and  Sarah  Molson 
his  wife,  surviving  executrix  of  Daniel  Williams,  deceased,  while 
proceedings  were  pending  to  dismiss  the  said  Sarah  from  her 
trust  as  such  executrix,  conveyed  all  the  real  estate  of  the  said 
testator  to  a  relative  of  her  husband,  with  a  view  of  defrauding 
the  creditors  of  testator  or  other  devisees  named,  in  the  will,  and 
that  the  consideration  was  never  paid  to  said  executrix,  nor 
accounted  for  by  her  in  any  manner,  and  within  a  few  months 
afterwards,  for  a  nominal  consideration,  procured  the  said  estate 
to  be  transferred  to  trustees  for  her  own  use,  then  such  sale  did 
not  divest  the  title  of  the  testator,  and  left  the  land  subject  to  be 
seized  and  sold  under  the  judgment  recovered  by  John  Field 
against  the  executors  of  said  testator. 

6.  That  the  fraud  appearing  upon  the  face  of,  and  in  the  line 
of  the  defendants*  title,  and  exhibited  by  the  records  of  the 
court,  and  the  registry  of  the  sheriff's  deed  in  the  ofiice  of  the 
Circuit  Court  of  Dauphin  county,  were  notice  of  the  defects  to 
purchasers,  or  at  least  such  notice  as  to  put  them  on  inquiry ; 
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they  therefore  cannot  set  up  that  they  are  bond  fide  purchasers 
for  a  valuable  consideration,  without  notice  of  the  fraud  or 
defects. 

'  7.  That  the  will  of  Daniel  Williams  the  elder  created  a  trust 
in  his  executor,  as  to  his  real  estate,  for  the  payment  of  his 
debts,  and  that  the  lien  of  said  debts  were,  therefore,  not  divested 
by  the  lapse  of  seven  years ;  that  even  if  the  judgment  obtained 
by  John  Field  in  1801  was  void,  by  reason  of  having  been 
obtained  against  his  wife  as  executrix,  yet  the  recovery  of  a 
judgment  on  the  scire  facias  in  1808  continued  the  lien  of  said 
debt,  and  th^  sale  thereon  would  convey  the  title  of  the  testator 
or  his  devisees  in  the  reat  estate  of  which  he  died  seised. 
The  defendant  also  requested  the  court  to  charge : — 

1.  That  the  record  given  in  evidence  by  the  plaintiffs,  contain- 
ing what  purports  to  be  a  judgment  confessed  in  the  Supreme 
Court  of  Pennsylvania  in  favour  of  John  Field  by  his  wife, 
Deborah  Field,  one  of  the  executors  of  Daniel  Williams,  deceased, 
was  covinous,  collusive,  frauduV^nt,  and  void,  and  the  sale  based 
on  such  judgment  conveys  no  title  to  the  purchaser,  the  said 
John  Field. 

2.  If  said  judgment  was  a  good  and  valid  judgment,  it  did  not 
become  a  lien  upon  any  lands  of  Daniel  Williams  in  Dauphin 
county  until  the  receipt  of  the  testatum  fi.  fa.  given  in  evidence 
in  this  case,  by  the  sheriff  of  said  county,  on  the  26th  day  of 
May  1808. 

3.  That  as  no  transcript  of  said  testatum  fi^fa,^  together  with 
the  day  and  time  of  such  testatum  execution  coming  into  the 
hands  of  said  sheriff,  was  certified  by  him  into  the  office  of  the 
clerk  of  the  Circuit  Court  of  Dauphin  county,  there  was  neither 
actual  nor  constructive  notice  of  the  existence  of  any  such  lien 
to  a  bond  fide  purchaser  of  lands,  for  a  valuable  consideration,  in 
said  county.  ^ 

4.  The  will  of  Daniel  Williams  having  been  proved  9th  De- 
cember 1794,  and  Henry  Buehler  having  become  a  purchaser, 
for  a  valuable  consideration,  26th  September  1835,  such  will 
would  be  no  notice  to  him  of  any  debts  or  encumbrances  remain- 
ing on  the  estate  of  Daniel  Williams,  as  the  lapse  of  more  than 
forty  years  would  sustain  the  presumption  of  the  extinguishment 
of  said  debts  and  encumbrances,  particularly  as  the  deed  of  John 
Molson  and  Sarah  his  wife,  of  December  Ist  1806,  was  recorded 
in  Dauphin  county  on  8th  March  1808,  previous  to  the  entering 
of  judgment  on  the  set.  fa.  in  favour  of  John  Field,  on  the  2a 
April  1808,  and  Buehler  would  be  protected  by  such  lapse  of 
time  and  record  of  deed. 

5.  No  title  passed  to  John  Field  by  the  sheriff's  deed  given  in 
evidence  by  the  plaintiffs,  because  there  is  no  legal  evidence  of 
the  confirmation  of  said  sale  by  the  acknowledgment  of  said  deed 
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in  the  Circuit  Court  of  Dauphin  county,  and  no  minute  or  entry 
of  said  confirmation   and  acknowledgment  on  the  minutes   or 
among  the  records  of  said  court. 

6.  There  was  no  authority  to  place  such  deed  upon  record  in 
the  recorder's  office  of  Dauphin  county,  August  2d  1817,  and 
therefore  it  is  not  evidence  of  title  in  John  Field  or  notice  to 
Henry  Buehler. 

Under  the  charge  of  the  court  below  (the  material  points  of 
which  will  be  found  in  the  specifications  of  error),  the  jury  found 
as  follows : — 

*'  In  favour  of  plaintifi*s  for  all  the  land  in  dispute  as  described 
in  the  writ,  except  fifty-eight  acres'  and  forty-three  perches  in 
the  north-east  corner  or  east  end  of  the  tract,  as  cut  off  by  the 
warrant  in  the  name  of  Nicholas  Halter,  and  designated  in  the 
draft  filed  by  green  lines,  and  the  undivided  fifth  part  of  seventy- 
nine  acres  and  one  hundred  and  twenty-two  perches,  cut  off  by 
the  warrant  in  the  name  of  Samuel  Miller,  as  designated  by  the 
black  lines  in  the  draft  filed ;  and  as  to  the  whole  above-named 
reservation,  or  interference  in  the  name  of  Nicholas  Halter,  and 
the  undivided  fifth  part  of  the  interference  of  the  warrant  in  the 
name  of  Samuel  Miller,  we  find  for  the  defendants;  and  we 
further  direct  that  the  draft  made  by  Daniel  Hoffman,  showing 
the  lands  found  in  favour  of  the  plaintiffs,  and  the  interferences 
reserved  in  favour  of  the  defendants  as  above,  shall  be  filed  as 
part  of  our  verdict  to  designate  the  parts  reserved;  and  we 
further  find  for  the  plaintiffs  six  cents  damages  and  six  cents 
costs." 

Judgment  having  been  entered  on  this  verdict,  the  defendants 
.  sued  out  this  writ,  and  assigned  here  the  following  errors,  viz. : — 

1.  The  court  below  erred  in  admitting  in  evidence  Deed-book 
No.  1,  sheriff's  deeds,  containing  the  entry  of  the  acknowledg- 
ment of  deeds  before  the  Court  of  Common  Pleas  of  Dauphin 
county,  and  the  certified  copy  of  sheriff's  deed,  dated  19th 
August  1856. 

2.  In  admitting  as  evidence  the  ^^  venire  from  Circuit  Court, 
returnable  29th  May  1807,  attested  by  clerk  of  Circuit  Court, 
Jacob  Boas.  Appearance  Docket  Circuit  Court,  p.  95,  Case  No. 
2,  December  Term  1804,  a  cause  tried  at  a  court  sitting  1st  of 
June  1809,  and  also  to  show  by  the  records  that  the  Common 
Pleas  was  not  in  session  on  that  day,  offered  for  the  purpose  of 
showing  that  the  sheriff's  deed  was  acknowledged  in  the  Circuit 
Court,  and  could  not  have  been  in  the  Common  Pleas.** 

3.  In  instructing  the  jury  in  relation  to  the  record  and  ac- 
knowledgment of  the  sheriff's  deed,  given  in  evidence  by  the 
plaintiffs  below,  as  follows,  "  it  appears  from  an  inspection  of  the 
entry-book  that  it  was  used  indiscriminately  for  deeds  acknow- 
ledged in  either  court,  and  we  refer  it  to  you  as  a  question  of 
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fact  to  determine  in  which  court  the  deed  was  acknowledged.  If 
in  the  Common  Pleas,  it  was  voi<l  and  confers  no  title.  If  in  the 
Circuit  Court,  it  is  in  conformity  with  law  and  is  valid.  To 
enable  you  to  determine  that  fact  you  have,  in  the  first  place, 
the  presumption  that  the  officer  does  his  duty,  which  may  have 
some  weight  in  showing  that  the  sheriff  acknowledged  the  deed 
in  the  right  court.  The  prothonotary  certifies  that  it  was  done 
in  the  Circuit  Court ;  and,  on  the  other  hand,  from  the  act  of  the 
recorder  of  deeds,  you  may  infer  that  by  possibility  the  wrong 
seal  was  affixed.  It  is  to  be  presumed  that  the  recorder  did  his 
duty  in  copying  the  instrument.  That,  however,  is  not  conclu- 
sive. The  entry-book  gives  us  little  aid,  as  it  was  used  for  the 
deeds  of  both  courts ;  but  there  is  an  important  fact  apparent 
from  the  dockets  and  minute-books  that  the  Circuit  Court  was  in 
session  on  the  1st  day  of  June  1809,  when  this  deed  purports  to 
have  been  acknowledged,  whilst  the  Common  Pleas  had  adjourned 
over  from  the  loth  of  May  till  the  last  Monday  in  July  of  that 
year.  The  title  at  the  end  of  the  officer's  name,  '  Frot,'  may 
have  been  written  in  that  way  erroneously  from  habit ;  or,  truly, 
because  it  was  in  the  Common  Pleas — that  is  a  question  for  you. 
It  is  difficult,  after  so  great  a  lapse  of  time,  to  obtain  any  more 
certain  evidence  on  either  side.  There  was  no  law  in  1817 
authorizing  sheriff's  deeds  to  be  recorded,  but  the  Act  of  the 
14th  of  March  1846,  renders  valid  records  previously  made,  and 
that  of  the  4th  of  April  1844,  cures  the  want  of  a  seal ;  and, 
giving  it  a  fair  and  liberal  interpretation,  would  probably  cure 
the  affixing  of  an  improper  seal.  The  entry  appears  to  have 
been  properly  made  in  the  regular  entry-book,  and  is  evidence 
per  86  on  showing  the  loss  of  the  deed,  and  is  equivalent  to  a 
record  at  length  for  the  purpose  of  notice." 

4.  The  court  below  having  instructed  the  jury  "  that  the  judg- 
ment confessed  by  Deborah  Field  in  favour  of  her  husband,  John 
Field,  was  void;"  that  "it  is  precisely  the  same  as  a  man  con- 
fessing judgment  in  favour  of  himself;"  that  "her  attorney  was 
in  law  his  attorney;**  that  "he  was  himself  a  proper  and  legal 
party  defendant,  and  could  not  be  made  plaintiff;*'  that  "she 
could  not  have  been  sued  by  a  stranger  as  executrix  without 
joining  her  husband  with  her,  still  less  could  she  be  by  her  hus- 
band;** that  "the  Bcire  facias  making  her  a  party  was  entirely 
irregular,  as  it  was  issued  by  her  executor  after  her  death, 
making,  himself  plaintiff  and  her  defendant;"  that  "there  was 
no  judgment  against  Sarah  Molson,  so  far  as  the  record  shows, 
and  therefore  there  was  nothing  to  revive  as  to  her'* — erred  in 
further  instructing  them  that  "  the  first  regular  or  legal  judg- 
ment that  we  have  in  the  case  is  that  entered  against  the  admin- 
istrators de  bonis  non  on  the  award  of  arbitrators,  on  the  2d 
April  1808 ;  and  although  the  proceeding  contains  some  irregu- 
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larities,  yet  from  the  time  the  administrators  de  bonis  non  were 
substituted  all  is  sufficiently  regular ;  but  if  otherwise,  we  could 
not  correct  or  treat  it  as  a  nullity." 

5.  The  court  having  instructed  the  jury  that  "  it  is  contended 
further  by  the  defendants  that  the  sale  of  the  land  is  in  this  case 
invalid,  because  the  judgment  was  not  entered  in  the  Circuit 
Court,  and  was  therefore  no  lien,  and  a  transcript  of  the  testatum 
was  not  certified  by  the  sheriff  into  the  office  of  the  clerk  of  the 
Circuit  Court  of  this  county,  as  required  by  the  Act  of  March 
20th  1799'' — erred  in  saying  that  "the  certified  copy  of  the 
record  from  the  Supreme  Court  shows  that  the  sheriff  endorsed 
the  time  of  receiving  the  writ  as  required,  but  whether  he  certi- 
fied a  transcript  as  directed  does  not  appear.  It  is  in  evidence 
that  many  of  the  Circuit  Court  papers,  and  even  some  of  the 
dockets  and  minute-books  cannot  be  found,  and  after  so  great  a 
length  of  time  we  consider  that  all  should  be  presumed  to  be 
rightly  done.  We  are  further  of  the  opinion  that  the  Act  of 
Assembly  is  only  directory,  and  a  sale  without  its  performance 
would  not  for  that  reason  be  invalid.  The  acknowledgment  of 
the  deed,  if  done  in  the  proper  court,  would  cure  the  defect.  If 
the  objection  now  urged  existed,  it  should  have  been  there  taken, 
it  is  too  late  on  this  trial.  The  Act  of  20th  March  1799  has  no 
relation  to  such  cases,  but  applies  to  ordinary  judgments  inter 
vivos.  Even  the  commencement  of  an  action  against  the  estate 
of  a  decedent  would  continue  the  lien  throughout  the  state  if 
duly  prosecuted." 

6.  In  instructing  the  jury  that  the  bare  power  to  sell  contained  ' 
in  the  will  constituted  the  executors  trustees  for  creditors,  hold- 
ing the  lands  for  that  purpose,  and  that  the  lands  are  the  same 
as  chattels ;  and  that  '*  under  such  circumstances  there  can  be 
no  bar  by  lapse  of  time  until  the  law  presumes  the  debt  paid." 

7.  The  court  having  instructed  the  jury  that  "  the  testator 
directs  that  all  just  accounts  and  demands  brought  in  against  me 
or  my  estate  to  my  executors,  in  due  and  lawful  time  be  paid," 
erred  in  saying :  "  Did  he  intend  that  those  not  presented  in  the 
time  fixed  by  the  then  recent  statute  should  be  barred  ?  After 
full  reflection,  I  am  of  the  opinion  that  it  would  be  too  narrow  a 
construction  of  the  will  to  say  that  such  was  the  intention  of  the 
testator,  but  that  he  intended  his  debts  to  be  paid,  and  gave  his 
executors,  or  the  survivor  of  them,  power  to  sell  his  land  for 
that  purpose ;  and  this,  by  law,  made  the  lands  mere  chattels  in 
the  hands  of  the  executors  for  the  payment  of  debts,  and,  like 
personal  assets,  they  are  liable  at  any  length  of  time.  It  fol- 
lows, as  a  consequence,  that  when  judgment  was  obtained  against 
the  estate  of  Daniel  Williams,  it  was  a  lien  on  all  his  lands 
throughout  the  Commonwealth,  in  the  same  manner  that  debts 
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ordinarily  are  when  sued  within  the  period  of  seven  years  after 
the  death  of  the  decedent/' 

8.  In  instructing  the  jury  as  follows :  "  Was  the  deed  from 
Sarah  Molson,  as  executrix  of  Daniel  Williams,  a  fair  and  honest 
conveyance  of  land,  bond  fide  sold,  or  was  it  fraudulent,  and  for 
her  own  benefit?  That  is  an  important  question  to  be  deter- 
mined by  the  jury  on  all  of  the  evidence. 

*'  On  the  23d  of  January  180.3,  Sarah  Molson,  as  executrix  of 
Daniel  Williams,  with  her  husband  John  Molson,  was  cited  by 
the  Orphans'  Court  of  Philadelphia  county,  at  the  instance  of 
John  Field,  to  give  security  to  perform  her  trust,  or  show  cause 
why  she  should  not  be  dismissed.  On  the  13th  of  March  1807, 
she  was  dismissed,  and  administrators  de  bonis  non  appointed. 
Pending  this  proceeding,  to  wit,  on  the  1st  day  of  December 
1806,  John  Molson  and  wife,  the  wife  as  executrix  of  Daniel 
Williams,  sold  all  of  his  lands  in  the  state  of  Pennsylvania  to 
George  Molson,  of  Norfolk,  Virginia,  for  the  sum  of  $1000. 
The  lands  are  described  as  over  fifteen  thousand  acres.  On  the 
21)th  of  September  1807,  George  Molson  and  wife  conveyed  thcj^e 
same  la'nds  to  Sarah  Molson,  and  John  Hart  and  Aaron  Boker 
as  her  trustees,  for  the  consideration  of  $10.  This  is  the  same 
in  law  as  a  reconveyance  to  herself.  If  you  are  satisfied  that 
the  sale  by  Sarah  Molson  to  George  Molson  was  under  the  under- 
standing and  arrangement  that  he  was  to  receive  the  land  for  her 
use,  and  reconvey  the  same  to  her,  or  to  trustees  for  her  benefit, 
it  was  fraudulent  and  void  as  to  the  creditors  of  Daniel  Williams, 
and  the  legatees  of  his  will.  She  could  not  be  both  buyer  and 
seller.  In  determining  this  question,  you  have  a  right  to  take 
into  consideration  the  proceedings  pending  to  remove  her,  and 
also  those  of  John  Field  to  recover  his  debt,  the  price  at  which 
the  property  was  sold  by  her,  and  the  manner  of  its  reconvey- 
ance. 

'*  If  this  sale  of  Sarah  Molson  was  in  trust  for  her  own  benefit, 
it  might  be  treated  as  a  nullity  by  John  Field.  lie  could  levy 
on  the  land  the  same  as  though  it  had  never  taken  place,  and  it 
would  be  to  all  legal  purposes  the  property  of  Williams,  as  be- 
fore." 

9.  In  charging  the  jury :  "  The  deed  of  Mrs.  Molson  to  George 
Molson  was  recorded  in  this  county  in  March  1^<08,  but  Field 
could  still  levy  on  and  sell  it,  taking  on  himself  the  risk  of 
proving  her  sale  void.  We  are  asked  to  say  to  you  that  after  so 
great  a  lapse  of  time  this  proceeding  should  not  be  impeached  ; 
that  it  has  been  long  aciiuiesced  in,  and  cannot  now  be  disturbed. 
We  must  treat  these  titles  as  they  existed  in  1809.  The  plain- 
tiffs and  those  under  whom  they  claim,  purchased  with  full  know- 
ledge that  Mrs.  Molson's  deed  to  George  Molson  was  on  record, 
and  Mr.  Buehler  bought  with  like  notice  that  the  land  had  been 
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sold  by  the  sheriff,  and  bought  in  by  Field,  whose  deed  was  duly 
entered  in  the  entry-book,  which  is  equivalent  to  recording.  If, 
then,  you  find  that  the  sheriff's  deed  to  John  Field  was  acknow- 
ledged in  the  Circuit  Court,  and  also  find  that  Sarah  Molson's 
deed  was  fraudulent,  under  principles  we  have  stated,  your  ver- 
dict must  be  in  favour  of  the  plaintiffs.  If  you  find  either  of 
these  facts  against  them,  your  verdict  must  be  in  favour  of  the 
defendants." 

10,  11,  12.  In  their  answer  to  plaintiffs*  5th,  6th,  and  7th 
points. 

18,  14,  15, 16.  In  their  answer  to  defendants*  2d,  8d,  4th,  5th, 
and  6th  points. 

t 

The  case  was  elaborately  argued  in  this  court  by  John  A. 
Fisher^  John  Roberts^  and  R.  A.  Lamherton^  for  plaintiffs  in  error, 
and  by  Hamilton  Alricks^  John  H,  Briggs,  and  B,  F,  Ftler^  with 
whom  was  Joseph  Casey ^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  October  30th  1862,  by 
LowRiE,  C.  J. — Whenever  it  is  reasonably  possible,  the  law 
ought  to  be  so  administered  that  rights  which  depend  on  the  acts 
of  public  officers  should  not  fail  because  of  official  default  in 
recording  those  acts.  Usually  such  defects  may  be  cured  by 
amending  the  record,  and  while  this  remedy  exists  no  other  can 
well  be  admitted.  But  when  the  court  in  which  the  error  oc- 
curred is  finally  abolished,  leaving  no  authority  that  can  act  for 
it  in  making  amendments,  then  that  remedy  is  gone.  And  surely 
the  party  has  a  right  to  the  fact  that  the  official  act  did  take 
place.  How  shall  he  obtain  it,  the  legal  evidence  and  the  autho- 
rity to  supply  it  being  wanting?  Equity  would  supply  it.  And 
with  us  the  judge  trying  the  cause  in  which  the  fact  is  needed 
may  ascertain  the  official  default  on  sufficient  evidence,  and  treat 
the  fact  as  if  it  had  been  duly  recorded.  The  verdict  of  a  jury 
on  such  a  fact  of  special  legal  practice  would  not  be  very  con- 
vincing to  anybody.  It  does  no  harm,  however,  that  the  judge 
has  added  the  jury's  opinion  to  his  own  in  this  case.  The  entries 
produced  satisfy  us  that  the  sheriff's  deed  was  regularly  acknow- 
ledged in  the  Circuit  Court,  and  that  it  was  proper  to  treat  the 
case  as  if  the  record  of  that  fact  had  been  complete  and  regular. 
But  the  parties  claiming  under  this  official  act  might  have  had 
the  record  of  it  amended  fifty  years  ago ;  and  it  would  not  be 
just  to  allow  an  equivalent  for  an  amendment  now,  if  thereby 
we  take  away  the  rights  of  subsequent  bond  fide  purchasers  who 
have  had  no  actual  or  constructive  notice  of  the  fact.  They 
have  constructive  notice  of  it  if  on  inquiry  of  the  proper  custo- 
dians of  the  records  this  fact  would  have  been  made  known  to 
theui.     We  cannot  doubt  that  it  would.     The  record  shows  very 
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regularly  the  judgment,  testfi.fa.y  vend,  ez,^  and  return  of  sale, 
and  of  course  the  next  thing  that  a  keeper  of  the  records  would 
seek  for  would  be  the  entry  of  the  acknowledgment  of  the 
sheriff's  deed,  and  for  that  he  goes  to  a  special  docket  devoted 
to  such  entries.  The  records  of  the  Circuit  Court  and  of  the 
Common  Pleas  were  kept  in  the  same  oflBce,  and  by  the  same 
officer ;  and  hence  the  entries  of  sheriffs'  deeds  acknowledged  in 
both  courts  were  made  in  the  same  docket,  and  any  one  knowing 
anything  about  the  practice  of  the  office  would  know  this,  and 
would  readily  find  the  entry.  Then  we  must  treat  it  as  found ; 
and  the  fact  that  it  does  not  state  in  which  court  the  acknow- 
ledgment took  place,  is  supplied  by  the  fact  appearing  in  the 
entry  that  it  is  a  continuation  of  the  record  of  the  same  suit ;  by 
the  presumption  in  favour  of  the  regularity  of  the  proceeding ; 
and  by  the  additional  fact  that  none  but  the  Circuit  Court  wasi 
in  session  on  that  day.  There  is,  therefore,  no  such  irregularity 
or  defect  as  prevents  the  record  from  being  constructive  notice 
of  the  sale  made  under  the  judgment. 

Nor  can  we  regard  the  judgment  as  invalid,  though  it  was 
entered  on  a  sci.fa.  post  annum  et  diem  on  a  previous  judgment 
that  was  void.  If  we  could  find  no  previous  record  at  all,  still 
the  new  judgment  would  not  be  void  on  that  account,  though  it 
might  be  reversible  for  irregularity  in  its  own  process.  Having 
no  valid  judgment  to  rest  on,  it  must  be  treated  as  a  new  judg- 
ment, and  the  parties  having  submitted  to  it,  strangers  cannot 
object.  And  the  proceeding  turning  out  the  executors  and  sub- 
stituting administrators,  could  be  questioned  only  by  the  execu- 
tors, and  is  not  to  be  reviewed  in  this  collateral  way.  We  cannot 
now  treat  it  as  void. 

The  original  action  was  in  time  to  have  saved  the  debt  from 
the  bar  of  the  statute  if  it  had  been  properly  pursued,  but  it 
was  not.  No  alias  writ  was  issued  against  Mrs.  Molson ;  and 
therefore,  by  the  acceptance  of  judgment  against  the  other 
defendant,  the  suit  against  her  was  abandoned,  as  the  law  then 
stood.  The  sci.  fa,  on  that  judgment  was,  therefore,  not  a 
proper  pursuit  of  the  original  action  as  against  Mrs.  Molson,  It 
professed  to  be  a  proceeding  to  have  execution  of  a  judgment  to 
which  she  was  no  party ;  and  though  at  this  stage  of  the  process 
she  became  a  party  and  afterwards  had  a  judgment  rendered 
against  her,  which  cannot  now  be  disputed,  yet  the  Act  of  1794 
compels  us  to  look  at  the  fact  that  the  process  did  not  efficiently 
commence  as  against  her  until  she  appeared  to  the  set,  fa. 

No  doubt  the  judgment  on  this  sci,  fa.  was  too  late,  under  the 
Act  of  1794,  to  continue  of  itself  the  charge  of  the  debt  against 
the  lands  of  the  decedent.  It  is  not  as  a  judgment  that  it  is  a 
lien  at  all ;  but  as  a  debt  established  by  judgment,  it  claimed  a 
right  to  resort  to  any  land  of  the  decedent  for  payment.     The 
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Act  of  1794  forbids  this  in  ordinary  cases,  and  therefore  the  will 
is  resorted  to,  as  giving  the  law  of  the  case  by  making  the  land 
a  trust  fund,  without  limitation  of  time,  for  the  payment  of  all 
the  debts.     Is  this  so? 

It  is  true  that  it  was  decided  in  Alexander  v,  McMorray,  8 
Watts  504,  that  where  executors  are  directed  by  will  to  sell  land 
for  the  payment  of  debts,  this  creates  a  trust  of  the  land  for 
that  purpose,  and  the  limitation  in  the  Act  of  1794  does  not 
apply ;  and  this  case  is  followed  by  others :  9  Watts  522 ;  3 
Harris  111.  But  these  cases  were  qualified  in  Fetterman  r. 
Agnew,  4  Barr  63,  where  it  is  said  that  "  these  were  not  cases 
of  trust,  but  of  charge,  in  which  the  temporary  charge  imposed 
by  the  law  was  supplanted  by  the  permanent  charge  imposed  by 
the  testator."  And  it  is  there  shown  that  such  a  devise  adds 
nothing  to  the  power  of  the  executors. 

By  the  English  common  law,  general  creditors  could  not  reach 
the  land,  even  though  so  devised ;  but,  for  the  purpose  of  formu- 
lating his  jurisdiction,  a  chancellor  would  treat  the  devise  as 
creating  a  trust  for  creditors,  and  would  compel  a  sale  in  order 
to  pay  them.  I  rather  think,  however,  that  he  would  respect  a 
statute  that  fixed  a  time  for  the  presentation  and  pursuit  of  such 
debts,  and  would  not  entertain  a  bill  coming  after  that  period. 
He  usually  judges  thus,  and  perhaps  he  would  thus  treat  a  clause 
60  purely  formal  as  this,  which  can  hardly  be  supposed  to  bo 
intended  to  keep  open  the  settlement  of  a  testator's  estate,  and 
the  sale  of  his  land,  or  its  safe  enjoyment,  by  his  devisees  or 
heirs  for  an  indefinite  period  :  6  Barr  268.  In  Agnew  v.  Fetter- 
man,  it  is  said  that  such  a  clause  as  this  has  no  other  effect 
than  to  save  the  necessity  of  applying  to  the  Orphans'  Court  for 
an  order  of  sale.  If  this  be  so,  the  power  of  sale  would  be  gone 
when  the  statute  bars  the  debts  as  against  the  land,  unless  the 
will  expressly  excludes  the  bar  of  the  statute. 

But,  however  this  may  be,  there  is  another  element  in  this 
case.  This  is  not  simply  a  devise  to  sell  for  the  payment  of 
debts,  but  it  says  of  the  sale,  "  the  moneys  arising  therefrom  to 
be  applied  to  pay  debts  and  legacies  above  ;**  and  above  the  tes- 
tator had  said  that  all  just  demands  brought  to  his  executors 
"  in  due  and  lawful  time,"  should  be  paid.  This  clause  relating 
to  time  may  possibly  be  regarded  as  merely  formal ;  but  certainly 
it  is  no  more  so  than  the  trust  clause,  so  called ;  and  if  this  may 
be  valid  to  create  a  charge  which  the  law  created  without  it,  that 
ought  to  be  valid  to  limit  the  charge,  as  it  was  limited  by  the 
law. 

Surely,  this  clause  is  sufficient  to  show  that  the  testator  did 
not  intend  to  supplant  the  temporary  charge  of  the  law  by  a 
permanent  one  of  his  own  creation,  for  he  refers  to  the  "  lawful 
time;"  and  moreover,  that  is  not  mere  formal  language.     He 
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may  not  have  known  or  thought  of  any  special  legal  limitation ; 
but  his  language  shows  that  he  was  willing  to  trust  to  the  law 
for  a  proper  one.  He  dedicated  his  land  for  his  debts  just  as  the 
law  dedicated  it. 

We  think,  therefore,  that  the  devise  does  not  reject  but  retains 
the  limitation  in  the  Act  of  1794  (repeated  in  1797),  and  that 
this  debt  had  ceased  to  be  a  lien  or  charge  on  the  land  at  the 
time  of  the  first  effective  process  for  its  recovery,  and  conse- 
quently that  the  sale  under  the  judgment  passed  no  title  to  the 
purchaser. 

This  shows  that  the  plaintiffs  below  have  no  title  under  that 
proceeding,  and  are  therefore  not  entitled  to  present  a  charge  of 
fraud  against  any  link  in  the  title  now  held  by  the  defendants, 
and  we  need  not  discuss  that  point  in  the  case.  We  do  not  find 
any  others  that  need  any  correction  or  discussion  here. 

Judgment  reversed,  and  a  new  trial  awarded. 


The  Commonwealth  versus  The  Delaware  and  Hud- 
son Canal  Company  and  Pennsylvania  Coal 
Company. 

Potter  of  Supreme  Court  to  control  the  improper  exercise  of  Corporate 
Fowerf. — Statutory  Remedy  and  Proceedings  under  it,  when  invalid. — 
Validity  of  Contract  between  Delaware  and  Hudson  Canal  Company 
and  the  Pennsylvania  Coal  Company,  examined, 

1.  The  Btate  has  power  to  inquire,  and  the  Supreme  Court  authority  to  try, 
by  writs  of  mandamus  or  quo  warranto^  whether  or  not  a  contract  entered  into 
between  two  corporations  is  in  excess  of  the  legitimate  power  of  either :  and 
if  either  corporation  is  exercising  powers  or  franchises  not  granted  to  it,  to 
oust  it  from  the  exercise  thereof,  whether  the  authority  be  exercised  in  the 
common  law  or  equity  form,  provided  the  right  of  trial  by  jury  is  not  interfered 
with. 

2.  By  Act  of  Assembly  6th  May  18G2,  the  Attorney-General  was  directed 
by  process  in  law  or  equity  to  bring  before  the  Supreme  Court  the  Delaware 
and  Hudson  Canal  Co.  and  the  Pennnylvania  Coal  Co.,  to  show  by  what  au- 
thority they  executed  a  certain  agreement  between  them,  and  if  upon  investi- 
gation the  agreement  should  appear  to  be  in  excess  of  their  corporate  powers, 
and  they  or  either  of  them  should  refuse  to  annul  it,  the  party  refusing  shall 
be  proceeded  against  for  the  purpose  of  annulling  their  charter :  on  informatitm 
by  the  Attorney-General,  it  was  Held,  that  though  the  proceedings  to  investi- 
gate directed  by  the  act  were  proper,  the  remedy  provided  was  not  in  due 
course  of  law:  and  that  all  the  proceedings  directed  by  the  at^t  after  the 
direction  therein  for  their  institution,  were  invalid. 

3.  Where  the  agreement  granted  to  the  coal  company  all  the  facilities  of 
navigation  which  the  canal  would  afford,  not  exceeding  one-half  of  its  whole 
capacity,  it  is  not  invalid  because  a  mcmopoly  of  that  half  to  the  exclusion  of 
the  public,  as  against  other  carriers  of  coal,  unless  it  appear  that  the  public 
18  injured,  or  that  either  company  has  thereby  exercised  some  function  that  is 
exclusive  of  the  public  right. 
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4.  Though  instead  of  fixed  tolls  to  be  collected  at  the  locks  according  to  the 
charter,  the  agreement  provides  for  a  rate  of  toll  to  be  ascertained  by  the 
market  price  of  coal  in  every  year,  the  objection  involves  no  public  grievance, 
for  the  canal  company  has  the  right  to  commute  its  tolls. 

5.  Nor  is  it  a  valid  objection  that  on  account  of  the  uncertainty  of  the  toll, 
the  Canal  Company  cannot  always  know  how  much  to  demand  of  others,  and 
cannot  thus  do  equal  justice  to  all,  where  there  is  no  evidence  that  the  public 

.  or  any  private  person  has  suffered  wrong  thereby,  or  that  the  canal  company 
has  been  compelled  to  exercise  functions  not  belonging  to  it. 

6.  Measuring  tolls  by  the  profits  on  the  coal  carried,  when  sold,  does  not 
constitute  the  canal  company  a  speculative  dealer  in  coal:  there  is  no  public 
wrong  in  such  a  contract  for  the  commutation  of  tolls. 

7.  To  authorize  interference  with  the  contract  because  it  affects  the  interest 
and  income  of  the  state,  evidence  must  be  produced  that  such  acts  have  been 
done  as  affect  the  state  and  contrary  to  the  charter. 

8.  If  the  coal  company  sacrifice  the  regular  profits  or  a  part,  to  control  the 
coal  market,  the  remedy  is  compensation  under  the  equity  of  the  agreement, 
rather  than  its  cancellation :  for  the  objection  is  founded  on  the  abuse  of  the 
agreement  rather  than  the  nature  of  it. 

In  the  Supreme  Court  of  Pennsylvania.     Sitting  in  Equity. 

This  was  an  information  filed  May  17th  1862,  by  the  Attorney- 
General  of  the  Commonwealth,  in  pursuance  of  an  Act  of  Assem- 
bly approved  May  6th  1862,  in  these  words : — 

And  now,  17th  May  1862,  comes  William  M.  Meredith,  Attor- 
ney-General of  the  Commonwealth,  and  gives  the  court  here  to 
understand  and  be  informed :  That  the  Delaware  and  Hudson 
Canal  Company  is  a  corporation  established  by  Acts  of  Assembly 
of  the  state  of  New  York,  and  to  which  have  been  granted  certain 
franchises  by  Acts  of  Assembly  of  this  Commonwealth,  as  by  the 
several  Acts  of  Assembly  of  the  state  of  New  York  and  of  this 
Commonwealth,  copies  of  which  are  hereto  annexed,  reference 
being  had  thereto,  will  more  fully  appear.  That  the  Pennsyl- 
vania Coal  Company  is  a  corporation  established  by  Acts  of 
Assembly  of  this  Commonwealth,  as  by  the  said  several  acts, 
copies  of  which  are  hereto  annexed,  reference  being  thereto  had, 
will  more  fully  appear.  That  the  said  companies  have  respect- 
ively made  and  constructed  the  canal  and  railroad,  which  by  the 
said  several  acts  they  were  respectively  authorized  to  make  and 
construct,  and  that  the  said  Pennsylvania  Coal  Company  hold 
certain  coal  lands  in  this  Commonwealth,  in  which  they  mine 
coal  and  transport  the  same  to  market  for  sale,  by  way  of  their 
said  railroad  and  the  said  canal.  That  on  the  31st  day  of 
August,  in  the  year  1847,  a  certain  agreement  was  made  between 
the  Delaware  and  Hudson  Canal  Company  and  the  Wyoming 
Coal  Association,  who  afterwards  assigned  the  same  to  the  Penn- 
sylvania Coal  Company,  of  which  a  copy  is  hereto  annexed,  and 
which  is  the  same  agreement  referred  to  in  the  Act  of  Assembly, 
approved  on  the  6th  day  of  May  instant,  hereinafter  recited. 

That,  on  the  29th  of  July  1851,  a  certain  agreement  was  made 
between  the  said  canal  company  and  the  Pennsylvania  Coal  Com- 
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pany,  of  which  a  copy  is  hereto  annexed.  That  it  is  alleged  that 
the  above-mentioned  agreements  were,  and  are,  in  excess  of  the 
legitimate  power  of  the  said  Delaware  and  Hudson  Canal  Com- 
pany and  the  said  Pennsylvania  Coal  Company  respectively. 

That,  on  the  6th  day  of  May  instant,  an  Act  of  Assembly  was 
duly  approved,  entitled  "  An  Act  authorizing  proceedings  against 
the  Pennsylvania  Coal  Company  and  the  Delaware  and  Hudson 
Canal  Company,"  of  which  the  following  is  a  copy,  viz.  : — 

*'  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  Commonwealth  of  Pennsylvania,  in  General 
Assembly  met,  and  it  is  hereby  enacted  by  the  authority  of  the 
same.  That  the  attorney-general  of  this  Commonwealth  is  hereby 
directed,  within  sixty  days  after  the  passage  of  this  act,  by  such 
process  in  either  law  or  equity,  to  bring  before  the  Supreme 
Court  the  Delaware  and  Hudson  Canal  Company  and  the  Penn- 
sylvania Coal  Company,  to  show  by  what  authority  they  executed 
a  certain  agreement  between  said  companies,  bearing  date  the 
thirty-first  day  of  August,  Anno  Domini  one  thousand  eight  hun- 
dred and  forty-seven,  by  which  said  Delaware  and  Hudson  Canal 
Company  leased  to  said  railroad  company  one-half  of  the  capacity 
of  their  canal,  and  if  upon  such  investigation  it  shall  appear  that 
said  agreement  was  or  is  in  excess  of  the  legitimate  power  of 
said  corporators,  and  they  or  either  of  them  shall  refuse  to  annul 
the  same,  the  party  so  refusing  shall  be  proceeded  against  for 
the  purpose  of  annulling  their  charter,  and  in  case  the  attorney- 
general  shall  not  be  satisfied  that  he  can  carry  out  the  object  of 
the  foregoing  provisions  under  existing  laws,  he  shall  report  to 
the  next  legislature  what  further  enactments  may  be  necessary 
for  that  purpose." 

Whereupon  the  said  attorney-general,  in  behalf  of  the  Com- 
monwealth, prays  that  writs  of  subpoena  may  be  awarded,  directed 
to  the  said  Delaware  and  Hudson  Canal  Company  and  Pennsyl- 
vania Coal  Company,  commanding  them  to  appear  at  a  day  cer- 
tain, and  answer  touching  and  concerning  the  premises  aforesaid, 
and  especially  to  state  whether  the  Acts  of  Assembly  of  the  state 
of  New  York  and  of  this  Commonwealth,  herein  above  referred 
to,  are  fully  and  correctly  set  forth,  and  whether  they,  or  either 
of  them,  did  execute  the  several  agreements  herein  above  referred 
to,  and  whether  the  copies  of  said  Acts  of  Assembly  and  agree- 
ments hereto  annexed  are  true  and  correct  copies  of  the  same 
respectively,  and  to  show  by  what  authority  they  executed  the 
said  several  agreements ;  and  that  the  court  will,  after  full  in- 
vestigation of  the  several  matters  herein  set  forth,  if  it  shall 
appear  that  the  said  agreements  were  and  are  in  excess  of  the 
legitimate  power  of  the  said  corporations,  or  either  of  them, 
decree  the  same  to  be  so,  and  make  such  further  order  and  decree 
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in  the  premises  as  may  be  agreeable  to  equity,  and  in  accordance 
with  the  provisions  of  the  last-recited  Act  of  Assembly. 

Signed,  W.  M.  Meredith, 

May  17th  1862.  Attorney-General. 

The  agreement  referred  to  in  the  information,  after  reciting 
amongst  other  things,  in  substance  and  eflfect,  that  it  was  not  for 
the  interest  of  the  canal  company  that  the  surplus  capacity  of  its 
canal  for  transportation  •  should  remain  unemployed;  that  no 
company  would  prudently  undertake  to  construct  a  "railway 
connecting  with  it  without  a  certainty  of  being  allowed  to  trans- 
port thereon  at  a  permanent  rate  of  tolls ;  that  with  a  view  to 
induce  capitalists  to  invest  their  funds  in  the  construction  of  a 
railroad  to  be  connected  with  the  canal,  the  company  had  offered 
a  permanent  tariff  of  tolls  on  all  coal  entering  the  canal  on  any 
such  railroad ;  provides  that  the  canal  company  will  at  all  times 
hereafter  furnish  to  any  and  all  boats  owned  or  used  by  the 
Wyoming  Coal  Association  for  the  time  being,  or  its  assigns,  for 
the  purpose  of  transporting  coal  entering  the  canal  by  railroads 
connecting  with  the  canal,  &c.,  &c.,  all  the  facilities  of  navigation 
and  transportation  which  the  canal  shall  afford,  when  in  good 
and  navigable  condition  and  repair,  to  boats  owned  or  used  by 
any  other  company  or  persons,  or  belonging  to  or  used  by  or 
containing  coal  transported  for  the  canal  company,  charging  and 
collecting  a  toll  on  the  coal  at  a  rate  per  ton  to  be  established  in 
the  manner  following,  viz. :  On  the  1st  day  of  May  in  each  and 
every  calendar  year  the  quantity  of  lump  coal  of  the  said  Dela- 
ware and  Hudson  Canal  Company,  which  shall  at  that  time  have 
been  sold  to  be  delivered  at  Rondout,  and  to  arrive  by  the  said 
canal  during  the  said  calendar  year,  shall  be  ascertained,  and 
the  average  price  at  which  such  sales  have  been  contracted,  shall 
also  be  ascertained,  and  from  the  average  price  thus  ascertained, 
$2.50  shall  be  subtracted,  and  one-half  of  the  remainder  shall  be 
the  toll  per  ton  during  such  calendar  year,  except  that  if  any 
discount  or  deduction,  contingent  or  otherwise,  shall  be  agreed 
upon  or  contemplated  in  the  contracts  for  such  sales,  the  said  toll 
shall  be  reduced  correspondingly  to  such  discount  or  deduction 
as  shall  be  actually  made.  But  provided,  nevertheless,  that  if 
on  the  1st  day  of  May,  in  any  calendar  year,  the  quantity  of 
lump  coal  of  the  said  Delaware  and  Hudson  Canal  Company, 
which  shall  at  that  time  have  been  sold  as  aforesaid,  shall  be  less 
than  one-half  the  estimated  sales  for  such  year,  the  toll  during 
such  year  shall  be  calculated  in  the  manner  hereinbefore  pro- 
vided on  the  average  price  at  which  the  sales  of  lump  coal  for 
such  year  shall  be  actually  made ;  and  if  in  any  calendar  year 
no  sales  of  the  coal  of  the  Delaware  and  Hudson  Canal  Company 
shall  be  made,  then  and  in  that  case  the  toll  during  such  year 
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shall  be  calculated  on  the  sales  for  such  year  of  the  lump  coal 
of  the  Wyoming  Coal  Association  for  the  time  being,  or  its 
assigns,  in  the  manner  hereinbefore  provided  for,  calculating  the 
toll  on  the  sales  of  the  said  Delaware  and  Hudson  Canal  Com- 
pany. And  in  case  of  an  enlargement  of  the  said  canal,  the 
said  president,  managers,  and  company,  and  their  successors  and 
assigns,  may  also  charge  and  collect  an  additional  toll  on  the 
coal  transported  in  pursuance  of  this  agreement,  at  a  rate  per 
ton  of  2240  pounds,  to  be  established  after  the  completion  of  the 
said  enlargement,  in  the  manner  following,  viz. :  The  cost  of 
transportation  per  ton  on  the  said  canal,  between  the  point  at 
which  such  coal  shall  enter  the  said  canal  and  the  point  on  the 
Rondout  creek,  at  which  the  said  canal  meets  tidewater,  after 
the  full  effect  of  all  the  improvements  previous  to  the  said  en- 
largement shall  have  been  experienced,  shall  be  fairly  ascertained 
or  established ;  the  cost  of  transportation  per  ton  on  the  said 
canal  between  those  points  after  the  said  enlargement  shall  have 
been  completed  shall  also  be  fairly  ascertained  or  estimated,  and 
one-half  of  such  portion  of  the  reduction  in  the  cost  of  trans- 
portation per  ton  on  the  said  canal  between  those  points  as  shall 
be  estimated  to  have  been  produced  by  the  said  enlargement, 
and  by  no  other  cause,  shall  be  the  additional  toll  per  ton  to  be 
thereafter  permanently  charged." 

The  contract  then  provides  that  until  such  enlargement  the 
canal  company  shall  not  be  bound  to  allow  over  400, OOQ  tons  to 
be  transported  over  the  canal  in  any  one  season,  and  that  after 
such  enlargement  it  shall  not  be  bound  to  allow  such  quantity  to 
be  increased  so  as  to  exceed  in  any  one  season  "one-half  of  the 
whole  capacity  for  transportation  of  the  said  canal,  exclusive  of 
the  tonnage  employed  in  the  transportation  of  articles  other  than 
coal,"  and  the  main  question  was,  whether  this  agreement,  made 
on  the  31st  day  of  August  1847,  between  the  canal  company  and 
the  Wyoming  Coal  Association,  and  renewed  with  the  Pennsyl- 
vania Coal  Company,  was  in  excess  of  the  legitimate  power  of 
said  parties. 

The  defendants  were  not  agreed  as  to  the  validity  of  the  con- 
tract, the  Hudson  Canal  Company  insisting  that  it  was  and  is 
contrary  to  law,  while  the  coal  company  claimed  that  it  is  a  valid 
and  binding  agreement  as  between  the  parties.  Separate  an- 
swers to  the. information  were  filed  by  the  defendants,  but  as  the 
objections  to  the  agreement  are  all  contained  in  the  answers  of 
the  canal  company,  and  are  sufficiently  stated  in  the  opinion  of 
this  court,  it  is  unnecessary  to  repeat  them  here. 

The  case  was  elaborately  argued  in  this  court  by  Wm.  M, 
Meredith^  Attorney-General  for  the  Commonwealth,  by  Stanley 
Woodward,  St.  4.  T.  Campbell,  (?.  M.  Wharton,  and  IF.  L. 
Hir9ty  for  the  Delaware  and  Hudson  Canal  Company,  and  by 
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David  Webster^  John  0.  Knox^  and  Jeremiah  S.  Blacky  for  the 
Pennsylvania  Coal  Company. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 

LowRiB,  C.  J. — We  cannot  doubt  that  in  the  case  of  The 
Delaware  and  Hudson  Canal  Company  r.  The  Pennsylvania  Coal 
Company,  pleaded  in  this  case  and  reported  in  9  Harris  131,  and 
as  between  the  parties  thereto,  it  was  conclusively  decided  that 
the  contract  had  been  legally  made  and  that  the  then  plaintiflF 
had  no  valid  ground  for  claiming  its  cancellation.  The  purpose 
of  the  bill  in  that  case  was  to  obtain  cancellation,  and  asked  for 
nothing  more  except  the  natural  consequences  of  cancellation ; 
that  is,  the  staying  of  a  suit  of  the  defend'ant  founded  on  the 
contract,  and  his  prevention  from  using  the  plaintiff's  canal 
under  il.  The  prayer  for  general  relief  could  embrace  no  more, 
because  there  Were  no  averments  that  aimed  at  or  would  support 
any  other  purpose. 

But  now  the  state,  in  the  exercise  of  its  visitorial  authority, 
interferes  to  try  whether  or  not  that  contract  is  "  in  excess  of 
the  legitimate  power"  of  either  of  these  corporations.  No  doubt 
the  state  has  this  authority.  It  usually  asserts  it  through  the 
^  /instrumentality  of  writs  of  mandamus  and  quo  warranto,  or  of 
(inforraation  in  law  or  equity  in  the  nature  of  the  quo  warranto'. 
It  might  be  doubted  whether  an  information  in  the  equity  form 
would  be  recognised  as  generally  proper  in  a  case  of  this  kind  ; 
but  there  can  be  no  objection  to  it  in  this  case,  since  it  is  here 
specially  authorized,  and  no  right  can  be  injured  by  it.  (^This 
court  has  authority  to  try  whether  any  corporation  is  exercising  ^ 
franchises  or  functions  not  granted  to  it,  and  oust  it  from  the 
exercise  of  such  :>  Quo  Warranto  Act  of  1836,  §§  1,  5,  and  11 ; 
1  Palmer  82;  1  Ld.  Raym.  426;  1  Stra.  627;  2  Rolle  115;  4 
Mod.  158 ;  1  Show.  278 ;  and  it  is  a  matter  of  no  importance  to 
the  parties  whether  this  authority  is  exercised  in  the  common  ,.i  jjO 
law  or  in  the  equity  form,  provided  the  right  of  trial  by  jury  is  e^o^^^jj- 
not  interfered  with,  as  it  cannot  be  in  this  case,  ^v/r**  "^  ^^"^^'^^^-r*/^^ 

The  state  never  interferes  in  order  to  assert  the  rights  of  either 
of  the  parties  as  against  the  other,  except  by  the  trial  of  a  suit 
of  one  against  the  other :  and  therefore,  in  this  case,  it  asks  for 
no  retrial  of  the  old  issues  between  the  parties  that  were  decided 
in  the  former  case.  It  simply  asserts  a  usurpation  of  franchises 
or  functions  not  granted  by  the  state:  15  S.  &  R.  132;  and  this 
it  may  do  even  though  one  of  the  parties  may  have  taken  the 
same  ground  in  the  former  action :  because  the  state  was  not  a 
party  to  that  proceeding,  and  because  a  party  may  be  sometimes 
estopped  from  making  his  own  wrongful  act  a  ground  of  defence  : 
and  thus  the  question  is  rather  excluded  than  tried. 

This  case  is  instituted  in  pursuance  of  an  Act  of  Assembly 
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which  directs  the  attorney-general,  by  process  in  law  or  equity, 
to  bring  these  defendants  before  this  court,  that  it  may  be  investi- 
gated whether  or  not  this  agreement  is  in  excess  of  their  legiti- 
mate power  as  corporations.  Thus  far  we  interpret  the  act  with- 
out any  trouble,  by  supposing  it  to  mean  what  is  usual  in  judicial 
proceedings ;  and  if  nothing  else  had  been  said,  we  should  have 
inferred  that  an  action  properly  commenced  under  this  direction 
must  go  on  in  the  usual  course  of  the  law  to  final  judgment  and 
execution. 

But  the  act,  instead  of  stopping  here,  provides  further,  that, 
in  case  the  contract  be  found  to  be  in  excess  of  the  legitimate  *^ 
power  of  the  said  corporations,  and  in  case  either  of  them  shall 
refuse  to  annul  it,  then  process  shall  be  instituted  for  the  purpose 
of  annulling  the  charter  of  the  one  so  refusing.     Such  a  form 
of  remedy  is  strange  and  unaccountable,  and  quite  out  of  the 
due  course  of  law.     Possibly  the  framer  of  the  law  supposed  that 
a  quo  warranto  could  not  be  used  against  such  a  fault  without  a 
judgment  that  would  declare  all  the  corporate  franchises  forfeited, 
and  framed  the  bill  so  as  to  avoid  so  extreme  a  result.    We  have 
found  this  opinion  prevalent,  but  it  is  a  mistake :  for  a  leading 
purpose  of  the  remedy  is  to  prevent  corporations  and  officers  , 
from  usurping  an  ungranted  franchise  or  function  at  which  it  is     , 
aimed,  and  then  the  judgment  always  is  that  they  be  excluded  or    -^ 
ousted  of  that,  without  affecting  the  corporations  or  officers  ii|l' 
regard  to  any  of  their  proper  franchises  or  functions.     The  Act 
of  Assembly  and  the  cases  already  referred  to  show  this,  and 
most  cases  against  corporations  are  of  this  sort. 

Surely,  if  the  legislature  had  known  that  on  an  information 
in  the  nature  of  quo  warranto,  the  judgment  that  follows  a  find- 
ing of  a  usurpation  of  functions  is,  that  the  defendants  be  here- 
after excluded  from  the  exercise  of  them,  it  would  not  have 
required  us  to  ask  the  defendant  to  consent  to  an  exclusion,  and 
then  have  subjected  them  to  a  forfeiture  of  their  charters,  by 
another  process,  in  case  of  their  refusal.  Such  legislation  would 
be  plainly  chargeable  with  the  vice  of  being  ex  po9t  facto,  whether 

the  penalty  is  for  the  usurpation  or  for  the'  refusal  to  repent  of . 

it.  The  penalty  annexed  by  due  course  of  law  to  the  usurpation 
of  functions  is  ouster  to  the  extent  of  the  usurpation  and  costs.^^ 
We  must  therefore  treat  all  the  provisions  that  follow  the  order 
for  the  institution  of  the  proceeding  as  invalid  and  supererogatory ; 
and  having  jurisdiction  of  the  case  by  the  information,  we  must 
proceed  to  the  final  adjudication  of  it  in  due  course  of  law 
according  to  the  nature  of  the  process. 

The  information  alleges  that  the  agreement  in  controversy  is  in 
excess  of  the  legitimate  power  of  these  corporations,  and  prays    u- 
that  it  may  be  so  declared  by  this  court,  and  that  the  defendant 
may  be  enjoined  from  acting  under  it,  and  also  that  they  may 
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be  required  to  appear  and  consent  to  or  refuse  its  cancellation, 
and  for  such  other  decree  as  may  be  agreeable  to  equity.  The 
information  would  have  been  formally  and  substantially  improved 
if  it  had  specially  suggested  wherein  the  agreement  is  in  viola- 
tion of  the  corporate  rights  of  the  defendants.  But  we  may 
treat  this  defect  as  supplied  by  the  answers  of  the  defendants. 

The  defendants  have  got  into  a  quarrel  among  themselves 
about  the  agreement,  and  the  canal  company  confesses  and 
claims  that  the  agreement  is  contrary  to  law,  while  the  coal  com- 
pany insists  that  it  is  not,  and  claims  that  it  shall  stand  as  the 
bond  and  law  of  the  relations  between  the  parties.  It  is  there- 
fore in  the  answer  of  the  canal  company  that  we  find  the  ob- 
jections to  the  contract  specified,  and  we  proceed  to  consider 
them. 

1.  It  is  objected  that  the  agreement  grants  to  the  coal  com- 
pany a  monopoly  of  the  one-half  of  the  capacity  of  the  canal 
of  the  other  party,  to  the  exclusion  of  the  public,  because  it 
contracts  to  furnish  to  the  coal  company  all  the  facilities  of  navi- 
gation which  the  canal  will  afford,  not  exceeding  one-half  of  its 
whole  capacity,  inclusive  of  the  tonnage  employed  in  the  trans- 
portation of  articles  other  than  coal. 

This  leaves  to  all  property  other  than  coal  its  full  right  of 
transportation  on  the  canal ;  but  it  does  profess  to  give  the  coal 
company  a  right,  as  against  other  carriers  of  coal,  to  a  prefer- 
ence to  the  extent  of  one-half  the  capacity  of  the  canal.  And 
this  may  be  wrong  if  it  interferes  with  the  claims  of  others  to 
have  their  coal  carried  as  cheaply  and  speedily  as  that  of  the 
coal  company.  But  there  is  no  complaint  that  anybody  has  been 
wronged  by  this,  or  that  either  company  has  by  this  actually 
exercised  any  function  that  is  exclusive  of  the  public  right. 
When  the  defendants  do  in  fact  transgress  the  limits  of  their  legiti- 
mate functions  and  interfere  with  the  public  rights,  then  will  be 
the  time  to  bring  a  charge  against  them.  A  mere  intention  or 
contract  to  allow  an  act  that  may  be  wrong,  is  no  ground  for  an 
information  in  law  or  equity  in  the  nature  of  the  quo  warranto. 

2.  It  is  objected  that  the  agreement,  instead  of  fixed  tolls  to 
be  collected  at  the  locks  according  to  the  charter  of  the  caqal 
company,  provides  for  a  rate  of  toll  to  be  ascertained  by  the 
market  price  of  coal  in  every  year,  and  thus  the  rate  of  toll 
remains  uncertain  until  this  price  is  ascertained,  and  it  cannot 
therefore  be  demanded  at  the  locks,  and  may,  in  certain  states 
of  the  coal  market,  exceed  the  toll  allowed  by  the  charter. 

We  do  not  see  that  this  objection  involves  any  public  griev- 
ance. The  canal  company  has  a  right  to  commute  its  tolls ;  and 
we  cannot  see  that  the  public  has  any  interest  in  objecting  that 
it  may  get  too  much,  under  the  contract  of  commutation,  in  a 
certain  contingency,  or  that  it  has  contracted  away  part  of  its 
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means  of  obtaining  the  little  that  it  agrees  to  accept  under  the 
contract.  At  all  events,  the  agreement  is,  by  itself,  no  actual 
transgression  of  proper  functions. 

3.  But  the  above  objection  is  repeated  on  behalf  of  the  pub- 
lic ;  that,  on  account  of  the  uncertainty  of  the  toll,  the  canal 
company  cannot  always  know  how  much  to  demand  of  others, 
and  therefore  cannot  do  equal  justice  to  all  according  to  its  pub- 
lic duty  as  a  canal  company :  12  Harris  138 ;  10  M.  &  W.  398. 

But  we  find  no  averment  or  pretence  that  the  public  or  any 
private  person  has  suffered  any  wrong  by  reason  of  this,  or  that 
the  canal  company  has  been  compelled,  in  obeying  this  part  of 
the  contract,  to  exercise  any  functions  that  do  not'  properly 
belong  to  it  as  a  canal  company.  If  it  really  means  to  be  honest 
towards  the  public,  we  doubt  not  that  it  will  be  able  to  discover 
some  such  reasonable  rule  of  equality  in  dealing  with  other  car- 
riers that  the  public  will  have  no  reasonable  ground  of  com- 
plaint. Exact  equality  is  not  demanded,  but  such  a  reasonable 
approximation  to  it  as  can  be  secured  by  reasonable  general 
rules,  free  from  mere  arbitrariness. 

4.  It  is  objected  that  because  the  tolls  are  fixed  at  half  the 
proceeds  of  the  coal  after  deducting  the  estimated  costs  of  the 
production,  therefore  the  canal  company  is  a  speculative  dealer 
in  coal,  which  is  a  departure  from  the  purposes  of  its  creation. 

We  do  not  perceive  that  the  conclusion  follows  from  the  pre- 
mises. Measuring  toll  by  the  profits  on  the  article  when  sold,  is 
not  becoming  a  dealer  in  coal,  else  government  would  be  a  dealer 
in  articles  that  are  subjected  to  an  ad  valorem  tariff.  It  is  very 
common  for  the  state  to  measure  taxes  according  to  supposed 
profits,  and  we  find  no  public  wrong  in  the  canal  company  doing 
so  in  its  contract  of  commutation  of  tolls. 

5.  It  is  objected  that  such  a  contract,  to  be  valid,  ought  to 
have  the  sanction  of  the  legislature,  because  it  afi*ects  the  interest 
and  income  of  the  state. 

But  it  is  not  any  way  shown  to  us  that  it  does  so.  Nothing 
like  this  is  averred  in  the  information,  and  of  course  we  cannot 
assume  it.  If  either  of  these  corporations  do  anything  under 
the  contract  to  the  interest  and  income  of  the  state,  and  contrary 
to  its  charter,  and  this  be  shown  to  us  in  any  regular  manner, 
we  shall  probably  interfere  and  correct  it.  But  we  can  do  no- 
thing arbitrarily.  We  must  have  some  definite  allegation  and 
proof  of  usurpation  before  we  can  do  anything.  The  allegation 
of  mere  probabilities  of  wrong  raises  no  question  for  our  inter- 
ference. 

6.  It  is  objected  that,  since,  under  the  contract,  the  tolls  are 
measured  by  the  profits,  the  coal  company  has  the  power  by 
sacrificing  the  regular  profits  Or  a  portion  of  them,  to  control 
the  coal  market,  and  may  at  its  pleasure  so  depress  the  price  as 
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to  ruin  many  of  those  engaged  in  the  trade,  and  greatly  disturb 
the  public  interest  without  any  serious  injury  to  itself,  and  that 
it  did  so  last  spring. 

If  this  had  been  averred  in  the  information,  and  proved  as 
one  of  the  grounds  of  the  complaint  against  the  agreement,  we 
should  have  regarded  it  as  the  most  serious  one  of  all  those  that 
have  been  urged ;  but  it  is  neither  alleged  nor  proved  by  the 
Commonwealth.  And  we  incline  to  think  that  it  is  properly  so, 
for  it  seems  to  us  that  this  objection  is  founded  rather  on  the 
abuse  of  the  agreement  than  on  the  nature  of  it,  and  that  the 
remedy  ought  to  be  compensation  under  the  equity,  if  not  the 
letter,  of  the  agreement,  rather  than  cancellation  of  it. 

Nothing  can  be  more  obvious  than  that  the  parties  intended 
to  adopt  a  standard  by  which  the  tolls  were  to  be  indirectly 
measured.  But  that  can  be  no  standard  that  may  be  controlled 
entirely  by  the  will  of  either  party,  and  neither  can  be  supposed 
to  have  intended  such  a  measure  of  value.  They  both  meant  to 
fix  a  standard  independent  of  themselves,  and  in  the  public  mar- 
ket where  we  look  for  the  natural  standard  of  value.  Both  of 
them,  as  dealers  in  the  market,  would  have  an  influence  in  fix- 
ing the  market  price,  and  therefore  the  standard ;  but  neither 
of  them,  dealing  according  to  the  fair  laws  of  the  trade  and  of 
competition  in  it,  could  control  this  standard  or  would  attempt 
to  do  it.  That  is  a  standard  that  may  well  be  appealed  to, 
because  it  is  never  merely  arbitrary,  and  in  trade  and  in  law  it 
is  constantly  appealed  to. 

These  parties  are  large  dealers  in  coal,  and  therefore  their 
Bales  are,  by  the  agreement,  to  be  taken  as  a  means  of  ascer- 
taining the  market  price,  and  not  for  the  purpose  of  giving  either 
of  them  the  power  to  fix  that  price,  or  with  the  thought  that 
either  of  them  might  do  so.  If  they  arbitrarily  use  their  power 
to  change  the  standard,  they  necessarily  destroy  its  authority 
as  a  standard  as  in  their  favour ;  for  it  is  not  their  will,  but  the 
fair  market  price  that  is  appealed  to. 

We  are  not  entitled  in  this  case  to  inquire  how  far  a  trading 
corporation  is  liable  to  control  or  punishment  for  recklessly 
raising  or  depressing  prices,  for  our  sole  inquiry  is  concerning 
the  legality  of  this  agreement.  We  cannot  discover  any  such 
illegality  in  it  as  would  justify  us  in  directing  its  cancellation. 
Some  of  the  allegations  of  the  canal  company  seem  to  show  a 
great  abuse  of  the  agreement  by  the  coal  company,  but  the 
information  is  in  no  degree  grounded  on  that,  and  we  cannot 
inquire  of  it,  and  we  must  volunteer  no  opinion  as  to  the  fact  or 
its  consequences  or  remedy. 

Information  dismissed. 
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NORTHERN  DISTRICT— SUNBURY  1862. 


University  of  Lewisburg  verms  Reber  and  Musser. 

Mechanics^  Lien,  hoto  affected  by  general  Exemption  from  Encumbrances. 

A  proviso  in  a  stetuto  establishing  a  university,  prohibiting  the  trustees 
•*  for  any  cause,  or  under  any  pretext  whatever,  from  encumbering  by  mort- 
gage or  otherwise,  the  real  estate  or  any  other  property  of  said  institution : 
or  involving  it  in  any  debt  which  they  have  not  the  means  of  paying," 
will  not  exempt  a  building  erected  by  the  university  corporation  from  the 
remedies  provided  by  the  Mechanics'  Lien  Laws,  but  a  lien  may  be  filed  and 
enforced  against  it  for  materials  furnished  for  its  erection. 

Error  to  the  Common  Pleas  of  Union  counts/. 

This  was  a  scire  facias  sur  mechanic* s  lien  entered  against  the 
Female  Institute  building  connected  with  the  University  at 
Lewisburg,  in  which  David  Reber  and  John  D.  Musser  were 
plaintiffs,  and  The  Corporation  of  the  University  at  Lewisburg, 
by  the  name,  style,  and  title  of  "The  Trustees  of  the  University 
at  Lewisburg,"  as  owners  or  reputed  owners,  and  L.  B.  Root  & 
Co.,  as  contractors,  were  defendants. 

The  defendants  pleaded  non  assumpsit^  payment  with  leave, 
and  set-off,  and  subsequently  filed  the  following  special  plea : — 

"And  for  a  further  plea  in  this  behalf,  the  said  the  trustees 
of  the  University  at  Lewisburg,  by  leave  of  court  here  for  this 
purpose  first  had  and  obtained  according  to  law,  say  that  the 
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said  plaintiffs  ought  not  to  have  or  maintain  their  aforesaid 
action,  because  they  say  that  the  lien  filed  by  plaintiffs  in  this 
case  is  against  the  Female  Institute  building  belonging  to  the 
University  at  Lewisburg,  and  in  the  5th  section  of  the  Act  of 
General  Assembly  of  the  Commonwealth  of  Pennsylvania,  en- 
titled *  An  act  to  establish  the  University  at  Lewisburg,*  approved 
the  5th  day  of  February,  A.  D.  1846,  it  is  {inter  alia)  provided, 
*  that  said  trustees  shall  not  for  any  purpose,  or  under  any  pre- 
text whatever,  encumber  by  mortgage  or  otherwise  the  real 
estate  or  any  other  property  of  said  institution ;'  wherefore  they 
pray  judgment  if  the  said  plaintiffs  ought  to  have  and  maintain 
their  aforesaid  action  against  their  said  alleged  lien. 

"  And  the  said  trustees  of  the  University  at  Lewisburg,  by 
leave  of  court  further  say  that,  before  the  filing  of  alleged  lien, 
L.  B.  Root  &  Co.,  the  contractors,  were  paid  off  in  full  the  con- 
tract price  for  the  erection  of  the  Female  Institute  building 
belonging  to  the  University  at  Lewisburg ;  whereupon  they  pray 
judgment  if  said  plaintiffs  ought  to  have  their  aforesaid  action 
thereof  against  them." 

To  which  plaintiffs'  counsel  filed  the  following  replication  : — 

"And  the  said  plaintiffs,  as  to  the  said  plea  lastly  above 
pleaded,  say  that  by  reason  of  anything  above  pleaded  by  the 
said  defendants  in  that  respect  they  ought  not  to  be  varied  from, 
having  their  said  action  against  the  said  defendants,  because 
they  say  that  the  act  entitled  'An  act  relating  to  the  lien  of 
mechanics  and  others  upon  buildings,  passed  the  16th  day  of 
June  1836,'  is  a  statutory  remedy  giving  a  lien  for  work  and 
materials  on  buildings,  and  is  not  affected  in  any  manner  by  the 
Act  of  the  5th  of  February  1846,  entitled  *  An  act  to  establish 
the  University  at  Lewisburg,*  providing  that  the  trustees  shall 
not  for  any  cause  or  any  pretext  whatever  encumber  by  mort- 
gage, &c.,  the  real  estate  or  any  other  property,  &c.,  and  that 
the  statutory  remedy  given  by  said  Act  of  Assembly  to  mechanics 
and  material-men  is  in  no  manner  affected  by  the  fact  that  the 
contract  price  was  fully  paid  by  the  owner  to  the  contractors.** 

The  jury  rendered  the  following  special  verdict  in  favour  of 
plaintiffs : — 

"They  find  for  the  plaintiffs  as  per  special  verdict  filed  in 
the  words  and  figures  following,  to  wit :  We  find  that  the  lien  in 
this  case  was  filed  for  material  furnished  for  and  used  in  the 
construction  of  the  building  against  which  the  lien  was  filed, 
under  a  contract  the  plaintiffs  had  with  Root  &  Co.  for  the  con- 
struction of  the  building ;  that  the  contract  the  plaintiffs  had  for 
the  furnishing  of  the  materials  with  Root  &  Co.  was  made  on  the 
14th  day  of  February  1857 ;  that  the  contract  Root  &  Co.  had 
for  the  construction  of  the  building  was  entered  into  by  them  with 
the  defendants,  owners  of  the  building,  on  the  1st  day  of  November 
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1856,  and  the  material  for  which  they  filed  the  lien  were  fur- 
nished between  the  9th  December  1856  and  11th  February  1857, 
and  the  claim  of  the  plaintiffs  filed  their  claim  as  a  lien  against 
the  building  on  the  9th  February  1858;  and  that  there  is  due 
the  plaintiffs  for  the  brick  so  furnished  and  used  in  the  construc- 
tion of  the  building,  the  sum  of  $481.25;  that  the  Act  of  Assem- 
bly under  which  the  said  university  was  incorporated  was  passed 
the  5th  day  of  February  1846,  which  Act  of  Assembly  and 
agreement  referred  to  and  the  facts  admitted  by  the  parties  are 
made  a  part  of  this  finding,  and  that  Root  &  Co.  were  paid  their 
full  contract  price.  If  in  this  state  of  facts  the  plaintiffs  in  point 
of  law  are  not  entitled  to  recover,  then  we  find  for  the  defend- 
ants." 

March  14th  1860,  on  motion  of  G.  F.  Miller,  Esq.,  a  rule 
was  granted  to  show  cause  why  judgment  shall  not  he  en- 
tered in  favour  of  defendants,  non  obstante  veredicto.  Same  day, 
on  motion  of  J.  F.  ^  J.  M,  Linn,  Esqs.,  rule  to  show  cause  why 
judgment  shall  not  be  entered  in  favour  of  the  plaintiffs  for  the 
amount  agreed  upon  in  the  special  verdict. 

May  19th  1860,  judgment  was  entered  on  the  special  verdict  in 
favour  of  plaintiffs  for  $481.25,  with  interest  from  February  18th 
1860 ;  which  was  the  error  assigned  here. 

6?.  F.  Miller,  for  the  plaintiffs  in  error. 

J.  F.  ^  J,  M.  Lmn,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  March  3d  1862,  by 

LowRiE,  C.  J. — The  5th  section  of  the  act  establishing  this 
university  provides  that  the  trustees  may  raise  $100,000  by  sub- 
scription, and  expend  and  invest  the  same  in  land,  buildings,  and 
apparatus  for  the  use  of  the  university,  and  secure  one-fourth 
of  it,  so  that  the  interest  shall  be  applied  to  the  support  of  in- 
struction ;  and  it  concludes  by  declaring  that  the  trustees  "  shall 
not,  for  any  cause  or  under  any  pretext  whatever,  encumber  by 
mortgage  or  otherwise  the  real  estate  or  any  other  property  of 
said  institution ;  and  they  shall  not  involve  it  in  any  debt  which 
they  have  not  the  means  of  paying  consistently  with  the  restric- 
tions above  mentioned.*' 

Our  question  is,  does  the  clause  just  quoted  exempt  the  univer- 
sity from  the  remedies  provided  by  the  mechanics'  lien  law?  By 
those  laws  this  remedy  is  allowed,  and  this  action  may  be  sus- 
tained :  is  the  university  released  from  those  laws  by  the  clause 
quoted  ?     We  think  not. 

If  we  adopt  the  view  urged  by  the  counsel  of  the  university, 
it  seems  to  us  that  we  must  declare  that  all  remedies  against  it, 
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therein  the  judgment  is  for  money,  are  repealed ;  for  all  such 
judgments  are  encumbrances ;  and  especially  that  all  remedies 
for  debt  against  it  are  so  altered  that  not  only  must  the  debt  be 
proved,  but  also  the  ability  of  the  corporation  to  pay  it  without 
prejudice  to  its  own  successful  operation.  Surely  this  interpre- 
tation would  be  unreasonable.  No  such  alterations  of  the  reme- 
dies of  the  law  are  intended  by  this  clause. 

It  is  not  the  administration  of  the  law,  but  the  mode  in  which 
the  trustees  may  contract,  that  is  restricted ;  not  the  legal  reme- 
dies for  debts,  but  the  securities  which  the  trustees  may  give ;  not 
the  action  of  the  law,  but  that  of  the  trustees.  They  are  not 
prevented  from  contracting  debts,  but  from  doing  it  in  a  certain 
form.  They  must  contract  debts  in  erecting  the  university 
buildings,  for  they  cannot  be  supposed  to  pay  in  advance ;  and 
so  they  must  contract  debts  to  their  professors.  Each  of  such 
debts  must  be  enforced  according  to  its  appropriate  legal 
remedy. 

We  cannot,  with  any  sort  of  propriety,  presume  that  the 
general  remedies  of  the  law  are  repealed  by  such  a  restriction 
on  the  functions  of  the  trustees.  General  laws  are  not  set  aside 
by  a  grant  of  a  special  privilege  that  can  have  any  force  without 
it.     The  rule  of  equality  before  the  law  forbids  it. 

For  the  benefit  of  the  corporation,  the  trustees  are  forbidden 
to  pledge  any  of  its  property,  and  thus  caution  in  contracting 
debts  is  enjoined ;  but  contracting  debts  is  not  itself  forbidden, 
and  therefore  the  usual  remedies  for  debt  are  not.  All  sorts  of 
agents  may  have  authority  to  contract  debts  for  their  principals, 
without  having  authority  to  pledge  their  property,  and  even 
where  this  is  forbidden. 

There  is  nothing  else  in  the  case  that  needs  any  discussion 
by  us. 

Judgment  aflSrmed. 


Johnson  et  al.  versus  Mehafiey. 

Jiachmeri/y  when  realj  and  when  personal  Property. 

Rolls  cast  for  a  rolling-mill,  paid  for  and  delivered  at  the  mill,  where  they 
remained  for  more  than  two  years  without  being  turned  or  finished  off  or  put 
into  the  mill,  do  not,  on  sheriff's  sale  of  the  mill,  pass  to  the  purchasers  as 
realty. 

Error  to  the  Common  Pleas  of  Lycoming  county. 
This  was  an  action  of  replevin,  by  Johnson,  Moore,  Armstrong  & 
Fulmer  against  Lindsey  Mehaffey,  for  two  rolls,  valued  at  $247.50, 
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which  had  been  made  by  J.  B.  Hall,  of  Williamsport,  for  William 
McKinney,  delivered  at  McKinney's  rolling-mill  some  time  in 
1854,  and  paid  for  by  him. 

The  rolls  remained  near  the  mill  for  about  three  years  unused, 
and  in  a  rough  unfinished  state.  In  1857  McKinney  failed,  and 
the  rolling-mill  was  sold  to  the  plaintiffs.  Subsequently  these 
rolls  were  taken  in  execution  as  the  personal  property  of  Mc- 
Kinney, and  sold  by  the  sheriff  to  Mehaffey,  by  whom  they  were 
taken  away. 

This  suit  was  then  brought  as  above  stated,  and  the  question 
in  the  court  below  and  in  this  court  was,  whether  these  rolls, 
under  the  above  facts,  were  real  or  personal  property,  and  by 
which  sale  did  the  title  to  them  pass*? 

The  names  of  the  counsel,  by  whom  the  case  was  argued  in 
this  court,  do  not  appear  in  the  paper-books  furnished  to  the 
reporter. 

The  opinion  of  the  court  was  delivered,  October  7th  1862,  by 
LowRiB,  C.  J. — These  rolls  were  cast  for  this  rolling-mill,  and 
paid  for  and  delivered  beside  it,  and  lay  there  two  or  three  years 
without  being  turned  or  finished  off,  or  put  into  the  mill,  and 
then  the  mill  was  sold  by  the  sheriff.  Do  the  rolls  go  with  the 
mill  to  the  purchaser  ?  The  test  question  is,  were  they  elementary 
parts  of  the  mill  at  the  time  of  the  sale  ?  And,  as  matter  of 
facty  it  is  quite  plain  that  they  were  not ;  for  the  mill  had  always 
run  without  them.  No  doubt  they  were  intended  to  be  made 
part  of  the  mill,  but  we  do  not  see  how  we  can  take  the  intention, 
without  fact,  in  order  to  declare  what  constitutes  the  mill.  If 
we  do,  then  the  sale  of  a  half-built  or  half-ruined  house  would 
include  all  the  materials  provided  for  its  completion  or  repair. 

A  very  provident  man  is  quite  sure  to  have  on  hand  materials 
which  he  sees  will  some  time  be  necessary  for  the  repair  of  his 
works,  or  for  supplying  deficiencies  in  them;  but  his  having 
them  with  this  intention  does  not  make  them  constituent  parts 
of  his  works.  Thus  he  will  provide  extra  saws  for  a  saw-mill, 
or  bolting  cloth  for  a  flour-mill,  or  extra  castings  for  the  running 
gear,  or  lumber,  nails,  screws,  and  other  materials,  to  make  im- 
provements or  repairs ;  but  this  prudence  does  not  convert  per- 
sonal into  real  property,  so  long  as  the  fact  remains  that  they 
are  not  yet  made  constituent  elements  of  the  mill,  or  other 
structure.  That  fact  we  can  ascertain  and  define  with  reason- 
able certainty,  but  we  can  have  no  measure  for  the  ever-varying 
degrees  of  prudent  forethought.  And  if  mere  intention  could 
afiix  such  articles  to  the  realty,  then  a  mere  change  of  intention 
would  unfix  them,  or  prevent  their  becoming  aflBxed,  and  we 
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should  tlius  be  without  any  rule  at  all  to  guide  us.  Besides,  it 
is  rather  a  contradiction  in  terms  to  say,  at  the  same  time,  that 
they  are  parts  of  the  structure,  and  are  intended  to  he  made  so. 

That  these  rolls  will  fit  no  other  mill  does  not  make  them  part 
of  this  one,  or  prove  them  so.  Furniture  for  a  dwelling-house, 
shelving  and  drawers  for  a  store,  boilers  and  fly-wheel  for  an  en- 
gine, the  frame  for  an  addition  to  a  house,  have  often  this  very 
peculiarity,  and  great  loss  would  arise  if  they  should  not  be 
applied  according  to  the  intention  with  which  they  were  made ; 
yet  they  cannot  be  a  part  of  the  real  estate  without  a  purpose 
of  annexation  actually  efiectuated,  though  this  peculiarity  of 
adaptation  may,  by  inference  or  corroboration,  supply  the  want 
or  the  weakness  of  direct  evidence  of  annexation,  whenever  this 
fact  can  be  reasonably  said  to  be  left  in  doubt  by  the  other  evi- 
dence. 

The  rolling-mill,  consisting  of  all  its  constituent  parts,  as  it 
was  actually  constructed  and  used  at  the  time  of  the  sale,  is  all 
that  passed  by  the  sale,  and  therefore  these  rolls  were  not  in- 
cluded. 

We  have  expressed  similar  views  to  these  in  the  case  of  Wright 
v.  Pyne,  from  Lancaster  county,  decided  in  1860,  and  not  reported. 

Judgment  affirmed. 


Hopper  and  White  vei^sus  Childs  &  Parker. 

Improvement  Lease,  Buildings  erected  under,  subject  to  Mechanics*  Lien. 

A  contract  whereby  a  building  for  a  shingle  machine  was  to  be  erected  by 
a  lessee  and  employee  of  a  firm  upon  their  land,  they  furnishing  the  lumber 
and  water-power,  and  leasing  the  machine  and  fiztui;es,  both  building  and 
machine  to  be  restored  to  them  in  good  order  when  a  specified  number  of 
shingles  had  been  manufactured  and  paid  for  by  him  at  a  rate  mentioned  ;  is 
an  improvement'  lease :  and  the  building  is  subject  to  a  mechanics'  lien  for 
work  and  labor  done  by  the  peraons  employed  by  the  lessee  to*buiid  it. 

Error  to  the  Common  Pleas  of  Lycoming  county. 
This  was  a  scire  facias  sur  mechanic's  lien^  by  Childs  &  Parker, 
filed  against  a  shingle-mill  in  Cogan  House  township,  of  which 
John  and  Henry  White  were  the  owners  or  reputed  owners,  and 
John  D.  Hopper  contractor. 

The  case  was  this: — Previous  to  the  year  1859,  John  White 
and  Henry  White  were  the  owners  of  a  tract  of  timber  land  in 
Cogan  House  township,  Lycoming  county,  upon  which  they  had 
erected  a  steam  saw-mill.  For  several  years  John  D.  Hopper 
had  taken  charge  of  their  property,  and  sawed  their  lumber  at  a 
fixed  price  per  thousand  feet,  he  paying  the  employees  at  the 
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mill.  The  Messrs.  White  were  also  the  owners  of  a  shingle 
machine  and  necessary  fixtures  for  the  manufacture  of  sawed 
shingles.  On  the  7th  day  of  July  1859,  they  leased  to  Hopper 
the  shingle  machine  and  fixtures,  with  the  privilege  of  erecting, 
at  his  own  expense,  a  building  suitable  to  contain  them.  The 
agreement  was  in  these  words : — 

"  Agreement  made  this  7th  day  of  July,  A.  D.  1859,  between 
J.  and  H.  White,  of  Williamsport,  of  the  one  part,  and  J.  D. 
Hopper,  of  Cogan  House  township,  of  the  other  part,  witnesseth. 
That  the  said  J.  and  H.  White  agree  to  let  the  said  J.  D.  Hop- 
per erect,  at  his  own  expense,  a  building,  suitable  to  place 
therein  the  shingle  machine  and  fixtures  connected  therewith, 
belonging  to  the  said  J.  and  H.  White,  for  the  purpose  of  manu- 
facturing sawed  shingles ;  said  machine  to  be  driven  by  the  water- 
power  taken  from  the  dam  on  the  premises. 

"  The  said  J.  and  H.  White  agree  to  allow  the  said  J.  D. 
Hopper  to  use  all  such  timber  on  the  mill  tract  and  tract  adjoin- 
ing as  will  not  be  suitable  to  make  into  saw-logs — such  as  the 
butts  and  pieces  of  woods  now  cut  in  the  woods  on  said  tracts. 
The  said  Hopper  agrees  to  manufacture  from  the  same  two  mil- 
lions of  shingles,  and  for  the  right  to  do  so  the  said  Hopper 
agrees  to  pay  the  said  J.  and  H.  White  the  sum  of  one  dollar 
for  each  and  every  thousand  of  No.  1  and  No.  2  shingles  so 
manufactured ;  said  Hopper  to  have  the  right  to  use  said  mill  in 
manufacturing  the  two  millions  until  April  1,  A.  d.  1861,  or,  if 
he,  the  said  Hopper,  should  finish  the  job  previous  to  that  time, 
then  this  lease  to  cease  with  the  completion  of  the  job ;  the  said 
Hopper  to  leave  the  whole  in  good  order  at  the  completion  of  the 
contract." 

Signed,  "  J.  and  H.  White, 

"  John  D.  Hopper." 

Hopper  employed  Childs  &  Parker  to  erect  the  building,  and 
they  proceeded  to  do  so  under  his  superintendence  and  according 
to  his  directions.  It  was  in  evidence  that  Childs  &  Parker  had 
settled  with  Hopper,  and,  on  the  24th  day  of  November  1859, 
had  taken  his  note  for  $70. 

In  answer  to  points  presented  by  the  defendants,  the  court 
below  (Jordan,  P.  J.)  charged : —       • 

"  The  first  question  presented  is  one  of  law.  We  are  requested 
by  defendants*  counsel  to  instruct  you,  that  the  shingle-mill 
having  been  built  upon  leased  ground,  the  plaintiffs  are  not  enti- 
tled to  recover.     The  court  negative  this  point. 

"  2.  If  the  Whites  are  not  bound  to  pay,  is  Hopper  bound  ? 
He  is  not.  Defendants  allege  the  work  was  defective.  The 
plaintiffs  rely  on  the  testimony  of  the  witnesses  to  show  that  the 
work  was  done  by  plaintiffs  under  the  direction  of  Hopper ;  that 
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the  Tvhole  was  made  as  he  directed,  and  that  he  was  satisfied  with 
it ;  that  he  gave  an  order  and  also  a  note,  for  what  he  said  he 
owed  them  ;  and  that  Parker  had  built  him  a  good  mill.  If  the 
mill  was  built  by  the  day,  under  the  direction  of  Hopper,  the 
plaintiffs  cannot  be  charged  with  defect. 

"  Hopper  is  not  privileged  to  take  the  building  away.  It  is 
not  strictly  a  lease.  It  is  a  permission  to  Hopper  to  erect  a  mill, 
and  use  it  for  a  certain  length  of  time." 

Under  these  instructions,  there  was  a  verdict  and  judgment 
for  plaintiffs ;  whereupon  defendants  sued  out  this  writ,  averring 
that  the  court  below  erred, 

1.  In  answering  the  plaintiffs*  point  in  the  negative. 

2.  In  instructing  the  jury  that  if  the  Whites  were  not  bound 
to  pay.  Hopper  was  also  not  bound  to  pay  the  balance  of  indebt- 
edness; and 

3.  In  instructing  the  jury  that  the  agreement  between  Hop- 
per and  Whites  was  not  a  lease. 

The  case  was  argued  in  this  court  by  (7.  2).  Emery ^  for  plain- 
tiffs in  error,  who  insisted  that  as  the  building  was  erected  on 
ground  leased  for  a  term  of  years,  it  was  to  be  treated  as  a 
chattel,  and  was  not  therefore  the  subject  of  a  mechanic's  lien : 
citing  Church  v.  Griffiths,  9  Barr  117 ;  White's  Appeal,  10  Id. 
252;  Haworth  v.  Wallace  &  Lyon,  2  Harris  118.  That  the 
agreement  was  a  lease  in  substance,  under  the  ruling  in  Moore 
r.  Miller,  8  Barr  272 ;  and  that  Woodward  v.  Leiby,  12  Casey 
437,  relied  on  by  defendant  in  error,  was  not  in  point. 

The  opinion  of  the  court  was  delivered,  October  7th  1862,  by 
Woodward,  J. — We  cannot  doubt  that  the  agreement  of  7th 
July  1859,  if  regarded  as  a  lease  at  all,  was  an  improvement 
lease;  a  circumstance  which  distinguishes  the  case  from  the 
authorities  cited  on  the  part  of  the  plaintiffs' in  error,  and  brings 
it  within  the  principle  of  the  ruling  in  Woodward  v.  Leiby,  12 
Casey  437.  The  building  erected  for  the  shingle  machine  was 
located  on  land  of  the  Whites,  which  they  had  not  leased,  but 
which  was  in  their  exclusive  possession ;  the  machine  belonged 
to  them,  and  was  to  be  driven  by  the  water-power  of  their  dam ; 
the  castings  for  gearing  the  machine,  and  the  lumber  for  the 
erection  of  the  building,  were  furnished  by  them,  and  both 
building  and  machine  were  to  be  restored  to  them  in  good  order, 
whenever  Hopper  had  manufactured  two  millions  of  shingles  out 
of  their  timber,  for  which  he  was  to  pay  them  at  the  rate  of  one 
dollar  per  thousand  of  the  shingles  manufactured.  And  his 
rights  to  use  the  mill  for  this  purpose  were  to  terminate  on  the 
1st  April  1861,  or  sooner,  if  sooner  than  that  date  he  should 
complete  the  manufacture  of  his  two  millions  of  shingles.     Hop- 
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per  was,  at  the  time,  carrying  on  the  saw-mill  of  the  Whites,  not 
as  their  lessee,  but  as  their  hired  sawyer. 

Who  can  fail  to  see  that  the  erection  of  the  building  was  to 
be  paid  for  by  the  use  of  the  machine  to  make  two  millions  of 
shingles,  and  that  this  was  the  whole  scope  and  intent  of  the 
agreement  ?  It  was  as  if  they  had  said  to  Hopper,  "  erect  a 
house  for  our  shingle  machine,  and  you  shall  have  the  use  of  it 
to  make  two  millions  of  shingles."  That  was  the  mode  of  com- 
pensation agreed  on  by  the  parties  for  a  specific  work.  But  the 
building  was  as  exclusively  the  property  of  the  Whites  as  if  any 
other  mode  of  compensating  their  architect  had  been  agreed 
upon.  It  was  therefore  exposed  to  the  ordinary  liability  of 
mechanics'  liens. 

The  judgment  is  affirmed. 


Fessler  versus  Love  &  Powell. 

Entire  Contract,  effect  of  Accepting  part  Performance  of, 

1.  If  in  an  entire  contract  for  the  delivery  of  lumber  in  logs,  the  party  entitled 
thereto,  accept  a  part  performance  and  make  payment  therefor  in  money  and 
notes,  the  contractors  nave  a  right  of  action  for  the  logs  delivered,  and  can 
recover  on  the  notes  given  therefor. 

2.  But  the  defendant  may  set  off  his  damages  for  the  non-delivery  of  the 
amount  contracted  for. 

Error  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  of  aMumpsit^  brought  December  8th  1860, 
by  Benjamin  D.  Love  and  Samuel  Powell,  doing  business  as  Love 
&;  Powell,  against  P.  G*.  Fessler. 

The  plaintiffs  declared  on  two  promissory  notes  of  defendant, 
dated  May  16th  and  17th  1860,  for  ?456.60,  at  six  months, 
to  which  defendant  pleaded  non  Oisumpsit  and  payment  with 
leave,  &c. 

The  special  matter  relied  on  as  a  defence  was  as  follows : — 

That  the  notes  or  writings  on  which  plaintiffs  claim  were  given 
in  pursuance  of  an  agreement  in  writing  between  the  parties, 
dated  the  10th  day  of  October,  A.  J>.  1859,  for  the  delivery  of 
two  millions  of  feet  or  more  of  white  pine  logs,  at  the  mouth  of 
Little  Clearfield  creek,  in  the  spring  of  1860,  in  time  for  the 
drives  as  they  pass  the  mouth  of  the  creek  for  the  Susquehanna 
boom,  as  therein  specified  pro  ut  Said  agreement,  that  said  Love 
&  Powell  failed  to  deliver  said  two  millions  of  feet  of  lumber,  in 
logs,  at  the  mouth  of  the  Little  Clearfield  creek,  as  covenanted 
in  said  agreement,  on  their  part,  whereby  the  said  defendant 
became  greatly  damnified,  and  suffered  loss,  and  in  consequence 
of  said  non-performance  of  the  contract  on  the  part  of  the  plain- 
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tiff,  the  defendant  lost  the  profit  or  difference  inihe  price  agreed 
upon  to  be  paid  for  the  logs,  and  the  price  for  which  they  could 
have  been  sold  at  that  time,  if  they  had  been  so  delivered,  and 
also  the  amount  of  profit  and  manufacturing  the  same  upon  his 
mill  near  Jaysburg,  at  the  Susquehanna  boom ;  also,  that  for  the 
want  of  said  stock  defendant's  saw-mill  was  compelled  to  stand 
idle  at  great  expense. 

The  contract  was  as  follows : — 

"  Article  of  agreement  made  between  B.  D.  Love  and  S.  Poy- 
ell,  of  Clearfield  county,  in  the  state  of  Pennsylvania,  of  the  one 
part,  and  P.  G.  Fessler,  of  Williamsport,  in  the  county  of  Ly- 
coming and  state  of  Pennsylvania,  of  the  other  part,  as  follows, 
to  wit : 

"  The  said  Love  &  Powell  agree  to  deliver  two  millions  of  feet 
or  more  of  white  pine  logs,  at  the  mouth  of  Little  Clearfield 
creek,  in  the  spring  of  1860,  in  time  for  the  drives  as  they  pass 
the  mouth  of  the  creek  for  the  Susquehanna  boom.  The  party 
of  the  first  part  also  agrees  to  get  a  merchantable  quality  of 
logs,  which  logs  are  to  be  got  out  in  a  workmanlike  manner,  and 
the  said  logs  to  be  measured  straight,  sound,  and  clear  of  shakes, 
no  logs  to  be  measured  less  than  twelve  inches  at  the  small  end ; 
all  logs  to  be  peeled  above  fifteen  inches,  which  logs  are  to  be 
measured  by  a  competent  man,  on  the  banks  of  the  little  creek, 
and  calculated  by  the  rule.  The  scaling  is  to  be  paid  by  the 
parties  at  equal  rates. 

"  The  said  P.  G.  Fessler,  of  the  second  part,  agrees  to  pay  to 
Love  &  Powell  three  dollars  and  seventy  cents  per  M.  for  each 
thousand  feet  delivered  at  the  mouth  of  the  said  creek,  which 
payments  are  to  be  as  follows : — One  dollar  and  twenty-five  cents 
per  M.  on  or  before  the  10th  day  of  March  1860,  and  seventy- 
five  cents  per  M.  when  said  logs  are  delivered  in  said  boom,  and 
the  residue  in  two  equal  payments  of  three  and  six  months, 
which  two  last  payments  are  to  take  effect  immediately  after  the 
delivery  of  the  said  logs  in  the  said  boom.  The  two  last  pay- 
ments are  to  be  put  in  notes  of  three  and  six  months.  The  said 
P.  Fessler  also  agrees  to  furnish  supplies,  at  cost  and  freight,  at 
Milesburg.  No  logs  to  be  cut  less  than  sixteen  feet  unless  it 
cannot  be  avoided  on  the  account  of  the  waste  of  timber. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this  10th  day  of  October,  A.  D.  1859. 

"  Signed,  "  P.  G.  Fessler.    [l.  s.] 

*^  Love  &  Powell,  [l.  s.J 

"  In  presence  of  Z.  H.  Lambert. 

"  Received,  Williamsport,  October  10th  1859,  J5  on  the  within 
agreement. 

"  Signed,  "  Love  &  Powell, 

"  Per  Powell. 
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"  May  17th  I860.     Receipt  for  $3974.34,  including  the  two 
notes  in  suit  on  account  of  contract. 

"  Signed,  "  Love  k  Powell." 

The  offer  to  prove  this  as  an  equitable  defence  to  the  plain- 
tiffs* claim  was  rejected  by  the  court  below,  and  the  jury  were 
instructed  to  find  for  the  plaintiffs  the  amount  of  the  notes  and 
interest,  which  was  done. 

The  case  was  thereupon  removed  into  this  court  by  the  de- 
fendant, by  whom  the  ruling  of  the  Common  Pleas  was  assigned 
for  error. 

For  the  plaintiff  in  error  it  was  contended  that  as  it  was  ad- 
mitted that  the  notes  were  given  in  part  consideration  of  the 
covenant  or  agreement  in  writing  to  *•  deliver  at  the  mouth  of 
Little  Clearfield  creek  the  quantity  of  two  millions  of  feet  and 
upwards  of  white  pine  logs,  in  the  spring  of  18G0,  in  time  for 
the  drives  as  they  pass  the  mouth  of  the  creek  for  the  Susque- 
hanna boom,"  which  drives  passed  at  said  point  about  the  12th 
day  of  April  1860,  and  the  whole  amount  then  and  there  deli- 
vered did  not  exceed  the  one-half  the  amount  agreed  to  be  deli- 
vered by  the  plaintiffs  to  the  defendant,  the  latter  should  have 
been  allowed  to  set  off  his  loss  or  damage  sustained  in  conse- 
quence of  the  non-fulfilment  of  contract  on  the  part  of  plaintiffs 
below.  Arising  from  the  same  contract,  the  notes  on  which  suit 
was  brought  given  to  secure  the  payment  on  the  part  of  Fessler, 
were  no  better  in  the  hands  of  Love  &  Powell  than  the  contract 
itself.  The  claim  of  set-off  is  in  the  same  right,  and  that  it  was 
evidence  of  loss  or  damage  to  show  the  value  of  the  logs  at  the 
point  or  place  designated  in  the  contract :  citing  Chambers  v. 
Jaynes,  4  Barr  43 ;  Boon  v.  Eyre,  1  H.  Black.  273 ;  Ligget  r. 
Smith,  3  Watts  331 ;  Preston  v.  Finaey,  2  W.  &  S.  53 ;  Wilhelm 
V.  Caul,  2  Id.  26.  The  pleadings  and  the  notice  of  special 
matter  in  this  case  present  the  parties  before  the  court  and  jury 
as  if  suit  had  been  brought  upon  the  contract,  and  was  so  treated 
by  the  plaintiffs  below.  The  court  below  seemed  to  think  that 
where  a  contract  is  entire  the  plaintiff  could  recover  not  only 
without  showing  a  performance  of  all  that  was  stipulated  on  his 
part  to  be  performed,  but  that  the  defendant  had  no  right  to 
show  the  damages  he  sustained  in  consequence  of  non-fulfilment 
on  part  of  plaintiff,  which  was  error :  Holler  v.  Heiner,  3  Harris 
242 ;  Eshel  v.  Murphy,  3  Id.  488 ;  Hubbard  v.  Wheeler,  6  Id. 
425 ;  Falcon  v.  Smith,  6  Id.  132 ;  Harris  v.  Legget,  1  W.  &  S. 
806;  Klett  v.  Claridgee^  aZ.,  7  Casey  106. 

Time  and  quantity  were  the  essence  of  this  contract,  and  were 
all  important  to  the  defendant,  whose  mill  was  below  the  boom 
mentioned  in  the  contract. 
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C,  2).  Emery  and  J.  TF".  Heylman^  for  defendants  in  error. — 
Under  the  pleadings  and  notice  of  special  matter,  the  defendant 
below  stood  before  the  court  asking  to  set  oJF  unliquidated  and 
speculative  damages  against  the  notes  which  he  had  given  in  pay- 
ment for  that  part  of  the  lumber  which  had  been  delivered  by 
plaintiflfs.  When  the  $3974  82  in  money  and  notes  were  paid  by 
Fessler,  Love  &  Powell  had  delivered  to  him  about  one  million  one 
hundred  thousand  feet  at  the  mouth  of  Little  Clearfield  creek. 
This  sum  would  be  the  contract  price  of  the  lumber,  and  shows  that 
it  was  to  be  paid  for  as  delivered,  and  that  the  contract  was  not 
entire.  Can  he  now  be  allowed  to  set  off  his  unliquidated  dam- 
ages arising  from  the  non-performance  of  the  whole  contract, 
against  notes  given  in  payment  for  so  much  of  the  contract  as 
had  been  fulfilled  ? 

The  defendant  proposed  to  prove  a  loss  of  supposed  profits, 
which  is  too  remote  to  form  a  basis  for  the  calculation  of  dam- 
ages :  Masterton  v.  Mayor  of  Brooklyn,  7  Hill  62 ;  Blanchard 
V.  Eby,  21  Wend.  342 ;  Bell  v.  Cunningham,  3  Peters  85 ;  Gil- 
pins  V.  Consequa,  Pet.  C.  C.  85 ;  Farmers'  Bank  v.  McKee,  2 
Barr  318. 

There  is  no  evidence  that  Fessler  ever  made  any  demand  on 
Love  &  Powell  to  furnish  the  balance  of  the  lumber,  or  that 
either  party  considered  the  contract  as  otherwise  than  as  rescind- 
ed at  the  time  of  giving  the  notes. 

The  Pennsylvania  Defalcation  Act  of  1705  appears  to  embody 
the  same  principle  as  the  geueral  English  statutes  of  set-off,  2 
Geo.  2,  c.  22,  §  13,  and  8  Geo.  2,  c.  24,  §  4,  which  only  give  a 
set-off  in  case  of  mutual  debts,  that  is,  of  ascertained  money  de- 
mands.   ' 

In  the  cases  cited  by  the  plaintiff  in  error,  the  facts  were 
entirely  different  from  these^now  under  consideration. 

In  Falconer  v.  Smith,  6  Harris  132,  the  notes  were  given  upon 
a  contract  for  machinery  previously  to  the  machinery  being  de- 
livered, and  the  defence  was,  a  previous  warranty,  defective 
manufacture,  and  consequent  failure  of  consideration. 

In  Hubbard  v.  Wheeler,  5  Harris  425,  suit  was  brought  to 
recover  one-half  the  profits  of  a  certain  commission  business, 
and  Hubbard's  defence  was  that  Wheeler  had  not  given  his  per- 
sonal attention  to  the  business,  or  endeavoured  to  influence  con- 
signments as  agreed  upon  by  the  contract. 

In  Liggett  v.  Smith,  suit  was  brought  to  recover  compensation 
for  building  a  warehouse,  and  the  defence  was  that  the  work  was 
defectively  done. 

In  Wilhelm  v.  Caul,  2  W.  &  S.  26,  defendant  dispensed  with 
the  performance  of  part  of  the  contract  (as  is  claimed  in  this 
case),  and  it  was  ruled  that  plaintiffs  might  recover  for  the  work 
actually  done. 
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The  opinion  of  the  court  was  delivered,  October  8th  1862,  by 

Woodward,  J. — If  the  agreement  of  10th  October  1859  be 
regarded  as  an  entire  contract,  which  is  perhaps  the  sound  view 
to  take  of  it,  the  defendant  destroyed  its  entirety  by  accepting 
the  plaintiffs*  part  performance,  and  making  payment  therefor 
in  the  money  and  notes  of  17th  May  1860.  The  consequence  of 
this  was  to  give  the  plaintiffs  a  right  of  action  for  the  logs 
delivered.  Fessler  might  have  stood  upon  the  agreement  and 
demanded  full  performance,  and  then  nothing  less  than  substan- 
tial performance  on  the  part  of  the  plaintiffs  could  have  given 
them  a  right  of  action,  but  having  severed  it  he  is  bound  to  pay, 
according  to  the  agreement,  for  what  he  accepted. 

But  if  he  was  damnified  by  the  non-feasance  of  the  plaintiffs, 
why  may  he  not  set  off  his  damages  against  their  cause  of  action  ? 
The  severance  of  the  entirety  of  the  contract  did  not  release 
them  from  its  obligation.  They  were  bound  to  furnish  two 
million  feet  of  logs,  and,  failing  in  whole  or  in  part,  Fessler 
had  a  right  of  action  for  his  damages ;  and  as  set-off  is  in  the 
nature  of  a  cross-action,  and  is  favoured  as  preventing  circuity, 
it  would  seem  that  the  defence  which  was  offered  ought  to  have 
been  received. 

The  reasons  of  the  learned  judge  for  rejecting  it  are  not  given 
upon  the  record,  and  so  far  as  we  can  gather  them  from  the 
argument,  they  do  not  strike  us  as  satisfactory.  It  cannot  be 
said  that  the  settlement  of  17th  May  1860  estops  the  defendant. 
The  payments  of  that  date  were  not  a  release  of  the  contract, 
but  were  made  on  account  of  it,  and  the  effect  of  them,  as  already 
intimated,  was  to  give  the  plaintiffs  what,  else,  they  would  not 
have  had,  a  right  to  sue  for  partial  performance  of  an  entire 
contract,  but  they  cannot  be  treated  as  defeating  the  defendant's 
cause  of  action  tor  the  non-performance  of  the  plaintiffs. 

Nor  is  the  defence  excluded  by  the  circumstance  that  the  suit 
is  upon  the  notes  instead  of  the  contract  itself.  The  notes,  like 
the  cause  of  action  attempted  to  be  set  off,  grew  out  of  the  con- 
tract, and  are  inseparably  connected  with  it.  In  the  leading 
case  under  our  statutes  of  set-off,  Steiglman  v.  Jeffries,  1  S.  &  B. 
478,  the  action  was  upon  a  promissory  note  given  for  burr-stones, 
and  the  defendant  was  permitted  to  set  off  his  damages  resulting 
from  a  special  contract  of  warranty.  The  rule  laid  down  there 
was  that  when  the  cause  of  action  which  the  defendant  wishes  to 
set  off  arises  from  the  same  transaction  as  that  on  which  the 
plaintiff  founds  his  action,  he  may  have  the  latter  decided  by  the 
same  jury.  And  see  Gogel  v.  Jacoby,  5  S.  &  R.  122 ;  Shaw  v. 
Badger,  12  Id.  276 ;  Bayne  v.  Gaylord,  3  Watts  801 ;  McFadden 
V.  Irwin,  2  Wh.  87 ;  Preston  v.  Finney,  2  W.  &  S.  53.  But  this 
court  has  gone  so  far  as  to  declare  that  an  unliquidated  cross- 
demand,  arising  from  a  distinct  and  independent  contract  from 
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that  on  which  suit  is  brought,  is  the  subject  of  set-oflF:  Cannon 
V.  Franklin  Fire  Insurance  Company,  6  W.  &  S.  155,  and  Ell- 
maker  V.  Same  Company,  6  W.  &  S.  439. 

Whichever  source  the  rule  be  derived  from,  whether  from 
those  cases  that  require  the  set-off  to  arise  out  of  the  same  trans- 
action, or  from  those  adjudications  that  impose  no  such  limita- 
tions, it  is  evident  the  defence  offered  in  this  case  was  improperly 
rejected. 

And  the  suggestion  that  the  damages  claimed  by  the  defend- 
ant are  too  remote  to  be  set  off,  is  answered  by  these  authorities. 
They  cannot  be  too  remote  if  they  grow  out  of  the  same  trans- 
action as  the  plaintiffs'  claim.  The  transaction  which  was  the 
common  source  of  both  causes  of  action  was  the  contract  for  the 
sale  and  purchase  of  the  timber  logs,  and  it  is  allied  equally  near 
to  both. 

Another  suggestion  is  that  Fessler  made  no  demand  on  Love 
&  Powell  to  furnish  the  balance  of  the  lumber.  The  contract 
was  the  demand.  No  other  was  necessary.  Again  it  is  said  the 
defendant  did  not  offer  to  show  that  the  balance  of  the  logs  had 
never  been  delivered.  If  the  plaintiffs'  can  show  that  they  were 
delivered,  it  will  be  an  excellent  answer  to  the  defendant's  claim 
of  damages. 

We  say  nothing  about  the  measure  of  damages,  because  that 
question  is  not  upon  the  record. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
1,2  ^1  is  awarded. 


Cascade  School  District  versus  Lewis  School  District. 

Contracts  between  School  Boards,  when  valid. 

1.  In  order  to  create  a  liability  under  a  contract  provided  for  by  the  Common 
School  Law,  the  statutory  requisitions  must  be  complied  with. 

2.  To  recover  payment  for  instruction  given  to  children  of  one  school  district 
in  the  schools  of  another  district,  there  must  have  been  a  previous  arrangement 
between  the  directors  of  the  respective  districts,  bv  resolution  or  agreement, 
which  must  have  been  entered  on  the  minutes  of  the  respective  boards,  as 
directed  by  the  School  Law  of  1854 :  regular  official  action,  evidenced  by  official 
minutes,  is  required  by  the  statute,  in  order  to  sustain  an  action  for  such  ser- 
vice. 

Error  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  brought  before  a  justice  of  the  peace  by 
"  The  School  District  of  Cascade  township"  against  "  The  School 
District  of  Lewis  township,"  to  compel  the  latter  to  pay  for  the 
tuition  of  certain  children  living  within  the  lines  of  Lewis  town- 
ship, but  who  were  taken  into  the  free  schools  of  Cascade  town- 
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ship  under  an  arrangement  which  is  fully  stated  in  the  opinion 
of  this  court.  The  case  came  into  the  Common  Pleas  by  appeal 
on  the  part  of  the  defendant,  where  there  was  a  verdict  and 
judgment  in  favour  of  the  plaintiff. 

On  the  trial  in  the  court  below,  the  plaintiff  offered  in  evidence 
the  following  paper : — 

"  This  certifies  that  the  school  directors  of  Lewis  township  will 
pay,  or  cause  to  be  paid,  to  the  directors  of  Cascade,  for  the 
tuition  of  Joseph  Conden's,  Gessler's,  and  Patrick  Cummings's 
children,  if  sent  to  school  in  Cascade ;  we  will  pay  in  proportion 
to  the  cost  of  tuition  of  the  whole  school. 

"Attest:  C.  P.  Fields.  John  Griggs,  President.'* 

This  was  objected  to  on  the  ground  that  "  there  was  no  evi- 
dence to  show  that  it  was  the  act  of  the  board  or  adopted  by 
them,  nor  that  it  was  ever  entered  on  the  records  of  the  school 
boards  of  the  two  districts  ;**  but  the  court  overruled  the  objection 
and  admitted  the  paper. 

The  defendant  requested  the  court  to  instruct  the  jury : — 

1.  That  there  can  be  no  implied  contract  on  the  part  of  the 
school  district  of  Lewis  township  to  pay  for  the  instruction  of 
her  children  in  Cascade  township. 

2.  That  the  school  directors  of  Lewis  township  have  no  power 
to  make  contracts  to  bind  said  districts,  unless  such  contract 
shall  be  agreed  upon  at  a  meeting  of  the  school  board,  at  which 
meeting  a  majority  of  the  directors  shall  be  present. 

3.  That  where  an  agreement  is  made  by  the  school  district  of 
one  township  for  the  instruction  of  her  children  at  the  schools  of 
an  adjoining  district,  under  the  provisions  of  the  Act  of  8th  May 
1854,  the  "resolution  or  agreement"  to  that  effect  must  be 
entered  upon  the  minutes  of  the  respective  boards  of  school 
directors,  or  otherwise  such  agreement  is  not  binding. 

4.  That  if  the  jury  believe  the  testimony  of  Patrick  Cummings, 
Charles  Weiss,  and  J.  W.  Keys,  the  plaintiff  cannot  recover. 

5.  That  if  the  jury  believe  from  the  evidence  that  there  was 
no  action  of  the  board  of  school  directors  of  Lewis  township 
authorizing  the  agreement  offered  in  evidence  in  this  case,  the 
plaintiff  cannot  recover. 

The  court  charged : — 

"  1.  That  an  agreement  for  the  instruction  of  the  Lewis  child- 
ren in  Cascade  might  be  proved  by  parol,  in  the  absence  of  any 
entry  upon  the  minutes  of  the  respective  boards  of  directors,  and 
that  Lewis  township  would  be  bound  by  such  agreement. 

"2.  That  if  the  directors  of  *Lewis  knew  that  her  children 
were  going  to  school  in  Cascade,  and  did  not  disown  it,  but  per- 
mitted the  children  to  be  schooled  there,  that  Lewis  should  pay 
for  their  instruction."     The  first  point  was  aflSrmed,  and  the  fifth 
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answered  by  affirming  it;  adding:  "  Unless  the  jury  believe 
the  directors  of  Lewis  had  a  knowledge  that  the  children  for 
which  tuition  compensation  is  claimed  were  going  to  school 
under  an  arrangement  with  the  president  of  Cascade  district  and 
failed  to  disown  the  act.y  All  which,  together  with  the  admis- 
sion in  evidence  of  the  certificate  above  mentioned,  were  assigned 
here  for  error. 

0.  D.  Emery  and  J.  W.  Eef/lman^  for  plaintiff  in  error. 

The  defendant  in  error  furnished  no  written  argument. 

The  opinion  of  the  court  was  delivered,  October  30th  1862,  by 
Woodward,  J. — This  was  an  action  to  compel  Lewis  township 
to  pay  for  the  tuition  of  certain  of  her  children  in  the  schools 
of  Cascade  township.  It  often  happens  that  it  is  more  conve- 
nient for  the  children  of  a  school  district  to  attend  the  schools 
of  an  adjoining  district,  than  it  is  to  repair  to  their  own  appro- 
priate school-houses ;  and  the  Common  School  Law  of  1849,  in 
the  11th  article  of  section  16  (Purd.  270),  provided  for  this  con- 
tingency by  making  it  the  duty  of  the  directors  of  such  two 
adjoining  districts  "  to  make  an  arrangement"  by  which  pupils 
so  situated  might  be  instructed  in  the  most  convenient  school  of 
the  adjoining  district,  the  expense  of  such  instruction  to  be  paid 
by  the  directors  of  such  adjoining  district.  In  the  amended 
School  Law  of  1854,  sec.  23,  art.  9  (Purdon  1064),  the  section 
above  referred  to  was  re-enacted,  with  the  qualification  added  that 
the  expense  of  such  instruction  shall  be  agreed  upon  "  by  reso- 
lution or  agreement  entered  upon  the  minutes  of  the  respective 
boards.'*  It  was  under  these  provisions  that  the  present  action 
was  brought,  but  no  resolution  or  agreement  of  the  respective 
boards  of  Lewis  and  Cascade  was  shown,  and  no  minute  was 
made  respecting  the  service  for  which  Lewis  was  sued.  At  the 
instance  of  certain  citizens  of  Lewis  township,  John  Griggs,  the 
president  of  the  board  of  directors  of  that  district,  signed  a 
paper  promising  to  pay  Cascade  for  the  tuition  of  the  children 
of  those  citizens ;  but  this  paper  was  never  authorized  by  the 
directors  of  Lewis,  was  never  reported  to  them,  and  was  never 
entered  upon  the  minutes  of  either  district.  Upon  this  state  of 
facts,  the  court  decided,  in  answer  to  the  defendants*  points,  that 
the  law  would  imply  no  contract  on  the  part  of  Lewis  to  pay 
Cascade  for  the  tuition  in  question,  and  that  the  paper  signed 
by  Griggs  was  not  the  "  resolution  or  agreement"  contemplated 
by  the  Acts  of  Assembly;  biit  that  if  the  directors  of  Lewis 
knew  that  these  children  were  going  to  school  in  Cascade,  and 
did  not  disown  it,  but  permitted  the  children  to  be  schooled 
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there,  "  equity  would  not  demand  that  Lewis  school  district  should 
pay.*^     This  gave  Cascade  the  verdict. 

It  is  apparent  that  whilst  the  learned  judge  admitted  that  a 
promise  to  pay  for  the  schooling  was  not  to  be  implied  from 'cir- 
cumstances, he  still  permitted  the  jury  t<^  imply  it.  His  answers 
to  the  first  and  fifth  points,  on  the  part  of  the  defendant,  appear 
to  us  inconsistent  with  each  other.  What,  but  implying  a  cause 
of  action,  was  it  to  refer  all  the  circumstances  to  the  jury,  and 
inviting  them  to  deduce  an  equity  which  would  hold  the  defend- 
ant ?  All  implied  assumpsits  rest  on  equities.  This  cause  was 
put  on  that  ground. 

In  this  there  was  error.  The  whole  system  of  common  schools 
is  special  and  statutory.  If  one  district  is  to  be  charged  with 
the  expense  of  educating  the  children  of  an  adjoining  district, 
it  must  be  done  in  the  manner  the  statute  prescribes.  It  must 
be  done  in  pursuance  of  an  "  arrangement*'  between  the  directors 
of  the  respective  districts,  and  that  arrangement  must  be  by 
"resolution  or  agreement,**  and  the  resolution  or  agreement 
must  be  entered  upon  the  "minutes  of  the  respective  boards.*' 
Out  of  nothing  less  than  this  can  pecuniary  liability  for  such 
service  result.  Regular  official  action,  evidenced  by  official  min- 
utes, is  what  the  statute  requires  to  ground  such  an  action  as  the 
present,  and  because  it  is  a  statutory  requisition,  all  equities  and 
implied  liabilities  are  excluded. 

Experience  no  doubt  suggested  the  necessity  of  provision  in 
regard  to  the  minutes  of  the  arrangement  which  the  Act  of  1854 
prescribes.  It  was  calculated  to  prevent  irregular  and  partial 
arrangements,  such  as  was  tnade  in  this  case.  Both  boards 
being  required  to  deliberate,  and  to  record  the  result  of  their 
deliberations  for  the  information  of  all  concerned,  the  interest 
of  both  districts  would  be  guarded,  and  frequently  the  service 
demanded  would  be  compensated  by  similar  service  rendered  to 
the  adjoining  district.  If  it  was  convenient  for  some  of  the 
children  of  Lewis  district  to  resort  to  the  school-houses  of  Cas- 
cade, it  might  have  been  found  equally  convenient  and  necessary 
for  children  of  Cascade  to  resort  to  the  school-houses  of  Lewis ; 
and  thus,  had  the  statute  been  followed,  a  neighbourly  exchange 
of  services  might  have  compensated  each  district  without  money 
and  without  lawsuits.  If  such  reciprocal  service  had  not  resulted 
out  of  the  arrangement  contemplated  by  the  statute,  the  terms  of 
tuition  would  certainly  have  been  fixed  by  it,  and  thus  the  tax- 
payers of  Lewis  protected  from  practices  which  might  lead  to 
great  abuse.  These  seem  to  us  to  be  reasons  for  adhering  to  the 
provisions  of  the  statute,  but  if  they  are  not  good  reasons,  the 
imperative  rule  of  the  statute  remains,  and  must  be  obeyed. 
Because  it  was  utterly  disregarded  in  the  instance  before  us, 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
is  awarded. 

7  Wr.— 21 
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Harman  versus  Cummings  and  Wife. 

Buildings  and  Erections  within  the  Mechanics*  Lien  Law. — Claim  not 
admitted  hy  being  read  hif  Defendant. — Form  of  Claim  for  the  erection 
of  Additions  to  old  Buildings. 

1.  A  new  wing  or  addition  to  a  building  is  an  erection  within  the  meaning 
of  the  Mechanics'  Lien  Law. 

2.  The  claim  should  aver  that  the  work  was  done  in  the  erection  of  the  new 
part,  and  not  of  the  whole  house. 

3.  The  defendants  by  giving  in  evidence  on  the  trial,  the  claim  as  filed, 
did  not  thereby  admit  it,  nor  were  they  estopped  from  alleging  that  it  was 
defective. 

Error  to  the  Common  Pleas  of  Snyder  county. 

This  was  a  scire  facias  sur  mechanic  s  lien  by  Christian  Har- 
man against  A.  S.  Cummings  and  wife,  owners  or  reputed  owners 
of  a  two-storied  brick  dwelling,  forty-three  feet  in  front  by  sixty- 
two  feet  in  depth,  in  Penn  township. 

The  evidence  showed  these  material  facts  : — Before  the  work 
for  which  the  claim  was  filed  had  been  commenced,  there  was  on 
the  premises  a  building  twenty-five  or  more  feet  in  front  and 
about  thirty-two  feet  deep,  to  which  was  attached  a  large  brick 
back  building. 

The  defendants  wished  to  enlarge  their  house  and  make  some 
alterations  in  the  old  one,  and  there  was  accordingly  an  addition 
put  up  at  the  side  of  the  main  building  seventeen  feet  in  front 
and  running  back  thirty -two  feet,  the  depth  of  the  main  or  front 
building  of  the  old  house.  The  new  part  had  only  three  walls, 
the  wall  of  the  old  ho.use  forming  the  fourth  wall  of  the  new 
part. 

There  were  some  alterations  also  made  in  the  old  house.  The 
windows  in  the  front  of  the  old  building  were  taken  out  and 
enlarged  by  putting  in  new  ones ;  the  same  was  done  in  the  north 
side  of  the  front  building,  and  some  two  or  three  doors  cut  from 
the  old  main  or  front  building  into  the  new  part. 

A  new  cornice  was  also  put  around  both  the  old  and  new  parts. 
In  respect  to  the  back  building  alterations,  the  porch  was  raised 
from  one  story  to  two  stories ;  a  pair  of  stairs  were  put  up  and  a 
partition  at  the  head  of  them  ;  a  door  was  moved  in  a  partition, 
and  a  cupboard  made  where  the  door  was,  &c.  The  floor  and 
partitions,  the  plastering,  and  the  whole  internal  arrangement 
of  the  building  remained  the  same.  It  was  further  proved  that 
the  house  was  occupied  while  all  these  repairs,  alterations,  and 
additions  were  being  made. 

The  defence  was  that  these  additions,  alterations,  and  repairs 
were  not  suflScient  to  bring  the  building  within  ijie  operation  of 
the  Lien  Law. 
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The  claim  as  filed  was  for  lumber  furnished  and  work  done 
"  about  the  erection  and  construction  of  said  building,"  describing 
it  as  it  was  after  the  work  had  been  completed. 

The  court  below  instructed  the  jury  that  the  lien  could  not  be 
sustained,  and  directed  a  verdict  acconlingly ;  which  was  the 
error  assigned  here  by  the  plaintiff. 

G.  F.  Miller  and  Charles  Hower,  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered,  October  8th  1862,  by 

LoWRiB,  C.  J. — The  court  below  decided  that  the  new  wing 
added  to  the  defendants'  house  was  not  a  building  within  the 
meaning  of  the  Mechanics*  Lien  Laws ;  and  we  think  that  several 
cases  (2  Barr  79 ;  4  Casey  156 ;  11  Id.  348,  349),  which  we  need 
not  repeat  here,  require  us  to  reverse  the  judgment. 

In  strict  propriety,  the  claim  ought  not  to  have  averred  that 
the  work  was  done  in  the  erection  of  the  whole  house,  but  only 
of  the  new  part ;  but  we  do  not  now  see  that  this  is  material,  for 
only  the  work  pertaining  to  the  new  wing,  and  that  which  con- 
nects it  with  the  old  building,  can  be  allowed  a  lien,  though  the 
lien,  when  established,  will  extend  to  the  whole.  The  repairs 
of  the  old  house,  and  improvements  of  its  parts,  are  not  a  sub- 
ject of  lien. 

It  ought  not  to  be  considered  of  any  importance,  that  one  wall  of 
the  new  wing  was  old ;  for  many  new  houses  are  erected  in  towns 
where  both  side-walls  are  old,  erected  by  the  adjoining  lot-owners. 

It  is  strange  that  the  plaintiff  should  suppose  that  the  defend- 
ants admitted  his  claim  by  reading  it  to  the  jury.  The  business 
which  the  jury  had  before  them  was  to  decide  upon  the  truth  of 
that  claim,  which  they  could  not  do  without  having  it  read  to 
them.  The  plaintiff  ought  himself  to  have  presented  it  to  them, 
that  they  might  know  what  they  were  trying.  The  defendants 
can  suffer  no  prejudice  by  doing  this  for  him. 

Judgment  reversed,  and  a  new  trial  awarded. 


Hottenstine  versus  Auten. 

Service  of  Rules  under  Compulsory  Arbitration  Law, 

The  notice  of  the  entry  of  a  rule  of  reference  for  arbitration,  or  of  the  time 
and  place  of  the  meeting  of  the  arbitrators  chosen,  must  be  served  in  the 
manner  prescribed  by  the  Acts  of  Assembly  to  prevent  a  recovery  of  the 
)>enalty  imposed  upon  the  party  taking  the  rule  for  not  serving  it  as  directed 
by  law :  it  is  not  enough  that  the  party  intended  to  be  served  had  received 
actual  notice  of  the  time  of  choosing  the  arbitrators  and  the  time  of  meeting. 

Error  to  the  Common  Pleas  of  Montour  county. 
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This  was  an  action  brought  before  a  justice  of  the  peace,  by 
Charles  Hottenstine,  for  himself  and  for  the  county  of  Montour, 
against  Robert  E.  Auten,  to  recover  the  penalty  imposed  by  the 
thirty-sixth  section  of  the  Act  of  June  16th  1836,  for  not  serv- 
ing the  rules  of  reference  as  directed  by  the  Compulsory  Arbitra- 
tion Law;  and  came  into  the  Common  Pleas  by  appeal.       , 

The  case  was  this : — Robert  E.  Auten  had  brought  an  action 
against  Charles  Hottenstine,  in  the  Common  Pleas  of  Montour 
county,  to  No.  71  September  Term  1857.  On  the  15th  of  Feb- 
ruary 1858,  Lawson  &  Brown  appeared  on  the  record  as  attor- 
neys for  Hottenstine.  October  28th  1858,  plaintiff  entered  a 
rule  to  arbitrate  under  the  Compulsory  Arbitration  Act  of  16th 
June  1836,  which  was  returned  served  upon  thewife  of  the  de- 
fendant. On  the  13th  November  1858,  he  proceeded  to  choose 
arbitrators  in  the  absence  of  Hottenstine,  and  served  notice  of 
the  time  and  place  of  meeting  of  the  arbitrators  upon  the  wife 
of  the  defendant.  The  arbitrators  met  on  the  27th  Novem- 
ber 1858,  and  made  an  award  in  favour  of  plaintiff,  which  award, 
on  the  21st  December  1858,  was  set  aside  by  the  court,  on  the 
ground  that  the  notices  for  choosing  arbitrators,  and  of  the  time 
and  place  of  their  meeting,  had  not  been  given  by  plaintiff  to 
defendant  as  required  by  the  12th  and  16th  sections  of  the  Act 
of  Assembly  of  16th  June  1836,  entitled  the  Compulsory  Arbi- 
tration Act.  Hottenstine  then  instituted  this  suit  for  the  penalty 
of  forfeiture  prescribed  by  the  act.  The  court,  on  the  trial  of 
the  cause,  instead  of  instructing  the  jury  that  the  notices  had 
not  been  served  as  required  by  the  act,  and  that  the  plaintiff  was 
therefore  entitled  to  recover,  instructed  the  jury  that  if  the  de- 
fendant Hottenstine  had  obtained  notice  of  the  arbitration  in 
some  other  way  not  prescribed  by  the  act,  Auten  was  relieved 
from  the  forfeiture.  There  was  evidence  in  the  case  under  excep- 
tion, that  Hottenstine  knew  beforehand  of  the  time  and  place  of 
choosing  the  arbitrators. 

Under  this  instruction,  there  was  a  verdict  and  judgment  for 
defendant;  whereupon  the  plaintiff  sued  out  this  writ,  and  assigned" 
for  error  the  admission  of  the  declarations  of  Hottenstine  as  to 
his  knowledge  of  the  time  and  place  of  choosing  the  arbitrators, 
and  the  instruction  of  the  court  above  stated. 

The  case  was  argued  by  Lawson  and  Brown,  for  plaintiff  in 
error,  who  cited  and  relied  on  the  Act  of  Assembly  above  men- 
tioned and  the  case  of  Jackson  v.  Wilson,  7  W.  &  S.  249. 

The  opinion  of  the  court  was  delivered,  November  8th  1862,  by 
Read,  J. — The  error  of  the  court  in  this  case  consists  in  sup- 
posing that  notice  of  a  rule  of  reference  brought  home  in  any 
way  to  a  party,  prevents  a  recovery  of  the  penalty  imposed  upon 
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the  party  taking  the  rule,  for  not  serving  it  in  the  manner  pre- 
scribed by  the  Acts  of  Assembly. 

The  policy  of  the  law  was  to  provide  for  actual  and  not  con- 
structive notice  of  the  rule,  and  we  therefore  think  the  only  safe 
course  is  to  hold  the  party  to  the  service  specifically  pointed  out 
by  the  Arbitration  Law.  The  failure  to  serve  the  rule  as  required 
by  law  was  a  default  by  which  the  penalty  or  forfeiture  was 
incurred,  and  the  court  should  have  so  instructed  the  jury. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Dewart's  Appeal. 

Legacy^  when  not  payable  out  of  jtroceeds  of  Sheriff* s  Sale  o/  Lands  on 
which  it  is  charged, 

A  legacy  by  a  testator  to  a  son  as  trustee  for  a  minor  j^randson,  charged 
upon  lands  devised  to  the  son,  to  he  paid  to  him  between  the  ages  of  twenty- 
one  and  twenty-five  years  at  the  discretion  of  the  trustee,  hut  to  lapse  on  tlie 
death  of  the  cestui  que  trust  before  arriving  at  the  age  of  twenty-five,  is  not, 
on  the  insolvency  of  the  son  and  a  sheriff's  sale  of  his  land,  payable  out  of 
the  proceeds  thereof,  but  remains  a  lien  on  the  land. 

Appeal  from  the  Common  Pleas  of  Snyder  county. 

This  was  an  appeal  by  William  L.  Dewart,  executor  of  the 
last  will  of  Lewis  Dewart,  deceased,  and  trustee  of  Lewis  De- 
wart, Jr.,  from  the  decree  of  the  Common  Pleas  confirming  the 
report  of  the  auditor  appointed  to  distribute  the  fund  arising 
from  the  sale  of  the  real  estate  of  William  L.  Dewart. 

The  material  facts  of  the  case  were  these :  The  Hon.  Lewis 
Dewart  died  April  26th  1852,  and  by  his  last  will  devised  a  large 
real  estate  to  his  son  William  L.  Dewart,  charged  with  certain 
legacies,  among  which  was  the  following: — 

"  Fourthly,  I  give  and  bequeath  to  my  son  William,  in  trust 
for  my  grandson  Lewis  Dewart,  Jr.,  the  sum  of  $2000,  to  be 
paid  to  him  between  the  ages  of  twenty-one  and  twenty-five,  at 
the  discretion  of  my  son  William,  and  I  hereby  charge  my  farms 
in  Penn  township.  Union  county,  with  the  payment  of  the  same. 
In  case  of  the  death  of  my  grandson  before  the  age  of  twenty- 
five,  this  legacy  to  lapse.'* 

William  L.  Dewart's  real  estate  was  sold  by  the  sherifi*  on  an 
execution  against  him  for  his  own  debt,  the  proceeds  paid  into 
court,  and  an  auditor  appointed  to  make  distribution.  Mr.  De- 
wart appeared  before  the  auditor,  and  claimed  that,  as  trustee 
of  Lewis  Dewart,  Jr.,  who  was  then  about  thirteen  years  of  age, 
he  was  entitled  to  the  sum  of  J2000  out  of  the  fund  in  court. 

The  auditor  decided  that  the  legacy  was  and  remained  a  lien 
on  the  lands  in  the  hands  of  the  sheriff's  vendees,  and  was  there- 
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fore  not  payable  out  of  the  proceeds  of  sale.  On  exception,  the 
Common  Pleas  confirmed  this  decision,  which  was  here  assigned 
for  error. 

Dewartf  for  appellant. 

C.  n.  Fleasants,  for  appellee. 

The  opinion  of  the  court  was  delivered,  November  3d  1862,  by 
Woodward,  J. — Whether  the  legacy  to  Lewis  Dewart,  Jr., 
in  his  grandfather's  will,  was  vested  or  contingent,  is  not  neces- 
sary to  be  decided,  for  the  intention  of  the  testator  is  unmis- 
takably expressed  that  the  payment  of  the  legacy  shall  be  post- 
poned till  a  period  subsequent  to  the  legatee's  attaining  twenty- 
one  years  of  age,  and  that  meanwhile  the  testator's  farms  in 
Penn  township  shall  stand  charged  "with  the  payment  of  the 
same." 

This  is  the  only  point  necessary  to  be  decided  now.  If  the 
legatee  should  die  before  the  time  appointed  for  payment,  the 
will  provides  that  the  legacy  is  to  lapse  into  the  residuary  estate, 
all  of  which  is  given  to  the  present  appellant.  As  his  interest 
in  the  farms  has  been  sold  at  sheriff's  sale,  it  may  become,  in 
the  event  of  the  legatee's  dying  before  twenty-one  years  of  age, 
a  question  of  some  nicety  whether  he  shall  then  be  permitted  to 
take  the  legacy  out  of  the  land.  But  that  question  cannot  arise 
at  present.  Though  trustee  of  the  legacy,  the  appellant  is  not 
entitled  to  receive  it  out  of  the  moneys  in  court.  It  is  rather  his 
duty  to  maintain  it  as  a  fixed  lien  on  the  land.  The  purchasers 
had  constructive  notice  of  the  charge,  and  they  were  bound  to 
know  that  it  was  a  lien  of  such  indeterminate  value  that  it  would 
not  be  divested  by  the  sheriff's  sale.  They  will  have  to  pay  it, 
therefore,  when  it  becomes  due. 

Appeal  dismissed  at  the  costs  of  the  appellant. 


Beddow  versus  Dewitt. 

Contribution  between  sitccessive  Grantees  of  Land  bound  by  a  common 
Lien. — Equities  of  earlier  Grantee. — Defence  to  an  Action  for  Con- 
tribution. 

1.  Where  there  have  been  successive  conveyances  of  lands,  boand  by  a 
common  Hen,  they  are  chargeable  in  the  hands  of  the  grantees  in  the  inverse 
order  of  the  conveyances  :  but  the  equity  of  the  earlier  grantee  is  for  his  own 
protection  solely,  and  arises  from  his  payment  of  the  purchase-money. 

2.  But  if  he  has  not  paid  all  the  purchase-money,  he  has  no  such  equity, 
and  must  contribute  to  the  extent  of  his  unpaid  purchase-money  to  a  subse- 
quent grantee  whose  land  has  been  sold  to  pay  the  common  lien. 
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3.  ThuB,  where  there  were  two  grantees  of  two  tracts  of  land,  subject  to 
mortgage  liens,  and  the  land  of  one  was  sold  to  pay  the  liens,  he  may  recover 
from  the  other,  contribution  for  the  payment  ot  the  debt  so  far  as  the  latter 
may  have  unpaid  purchase-money  in  his  hands. 

4.  It  is  not  a  valid  defence  to  the  action  for  contribution,  that  the  bond  and 
mortgage  of  the  first  grantee  for  the  payment  of  the  balance  of  purchase-money 
had  I  een  assigned  to  a  third  party  :  for  the  assignee  stands  in  the  same 
position  as  the  assignor,  especially  where  the  assignment  was  in  trust  for 
certain  creditors  named  therein  but  was  not  recorded,  and  the  assignee  had 
received  it  only  as  a  collateral  security,  so  that  he  was  not  a  holder  for  a  valuable 
consideration. 

5.  Where  D.,  a  subsequent  grantee,  whose  land  had  been  sold  to  pay  the 
common  lien,  had  at  the  time  of  his  purchase  agreed  with  the  grantor  W.  to 
pay  that  lien,  and  defalk  the  amount  from  his  mortgage  for  purchase-money, 
but  it  afterwards  appeared  that  the  property  bound  by  the  common  lien  was 
at  the  tim®  of  the  agreement  encumbered  beyond  that  lien  and  what  was 
represented  by  the  grantor,  the  agreement  of  the  subsequent  grantee  to  pay 
the  common  .lien  cannot  be  enforced  against  him,  and  is  not  a  defence  to  an 
action  against  a  prior  grantee  for  contribution  to  the  extent  of  the  unpaid 
purchase-money  tnen  in  his  hands. 

Error  to  the  Common  Pleas  of  Montour  county. 

This  was  an  action  of  trespass  on  the  case,  brought  July  18th 
1860,  by  Jacob  V.  L.  Dewitt  against  William  Beddow,  for  con- 
tribution. 

On  the  application  of  the  defendant,  Robert  Moore  was  made 
co-defendant,  and  required  to  appear  and  plead  to  the  action. 

The  following  facts  were,  by  agreement  of  counsel,  considered 
as  a  case  stated  for  the  opinion  of  the  court: — 

On  the  16th  of  May  1854,  George  Boudman  executed  to  the 
children  of  Isaac  Boudman,  deceased,  a  mortgage  on  a  tract  of 
land  in  Valley  township,  containing  one  hundred  and  fifty-seven 
acres  and  allowance,  to  secure  the  payment  of  $1178. 50J.  On 
the  18th  of  May  1854,  George  Boudman  and  wife  conveyed  this 
tract  of  land  to  Samuel  R.  Wood.  On  the  8th  of  June  1854, 
Samuel  R.  Wood  executed  and  delivered  to  George  Boudman  a 
mortgage  on  the  same  land,  to  secure  the  payment  of  $3528.07. 
On  the  19th  of  September  1857,  Samuel  R.  Wood  conveyed  to 
William  Beddow  fifty-eight  acres  and  fifty  perches  of  this  land, 
and  on  the  10th  of  October  1857  he  conveyed  the  remainder  of 
this  land,  to  wit,  one  hundred  and  six  acres  and  one  hundred  and 
five  perches,  with  other  lands,  to  Jacob  V.  L.  Dewitt  and  Samuel 
G.  Wheeler. 

When  Wood  conveyed  to  Dewitt  and  Wheeler,  as  above  stated, 
they  executed  to  him  three  mortgages  on  the  lands  conveyed 
to  them,  viz.,  one  for  $50,000,  one  for  $20,000,  and  one  for 
$100,000,  which  sums  were  the  consideration-money  for  the 
lands  mentioned  in  the  deed  and  mortgages.  The  prior  mort- 
gages on  the  Boudman  tract  remained  unpaid,  viz. :  the  mortgage 
George  Boudman  to  Isaac  Boudman's  children,  and  Samuel  R. 
Wood  to  George  Boudman. 
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On  the  same  day,  Dewitt  entered  into  an  agreement  with 
Wood,  by  which  it  was  stipulated  that  Dewitt  and  Wheeler 
should  pay  the  Boudman  mortgage,  and  whatever  might  be  owing 
on  a  mortgage  held  by  Samuel  Colwell,  if  Colwell  obtained  judg- 
ment for  any  amount,  and  the  amount  of  such  payments  was  to 
be  deducted  from  the  $100,000  mortgage  given  by  them  to 
Samuel  R.  Wood. 

July  15th  1857,  Coleman,  Ketler  &  Co.  obtained  judgment 
against  Samuel  R.  Wood  for  $1054.37. 

October  5th  1857,  Peter  Baldy  obtained  judgment  against 
Wood  for  $3000. 

December  22d  1859,  the  heirs  of  Isaac  Boudman,  deceased, 
obtained  judgment  on  the  mortgage  given  to  them  by  George 
Boudman  for  the  amount  due  on  their  mortgage. 

On  the  24th  March  1860,  the  one  hundred  and  six  acres  and 
one  hundred  and  five  perches  of  the  Boudman  tract,  conveyed 
by  Wood  to  Dewitt,  were  sold  by  the  sheriff  of  Montour  county, 
for  $3750. 

This  money,  except  the  costs,  was  paid  into  court  and  dis- 
tributed by  an  auditor  as  follows :  To  the  mortgage  in  favour  of 
Isaac  Boudman*s  heirs,  $1535.81 ;  to  George  Boudman,  on  the 
mortgage  given  by  Samuel  R.  Wood  to  him,  $2011.78 ;  to  the 
judgment  in  favour  of  Coleman,  Ketler  &  Co.,  $120.18 ;  and 
balance  to  costs.  This  distribution  was  confirmed  by  the  court 
in  June  1860. 

Dewitt  was  to  pay  the  last-mentioned  mortgage,  and  receive 
credit  on  the  $100,000  mortgage  to  Wood. 

All  the  property  conveyed  by  Wood  to  Dewitt  and  Wheeler,  in 
Northumberland  county,  was  sold  on  the  10th  of  November  1858, 
by  the  sheriff  of  Northumberland  county,  on  a  levari  facias 
issued  on  judgment  in  favour  of  Colwell  for  Reeves,  against 
Samuel  R.  Wood,  and  purchased  by  Mr.  Reeves.  Dewitt  and 
Reeves  both  attended  the  sale,  when  Reeves  said  to  Dewitt,  no 
one  could  buy  the  property  for  less  than  $101,000. 

Dewitt  and  Wheeler  went  into  possession  of  all  the  property 
mentioned  in  the  deed  from  Wood,  on  the  day  of  the  delivery 
of  the  deed,  occupied  the  furnace,  and  ran  it  up  to  the  time  of 
sale  by  the  sheriff.  On  the  3d  of  November  1857,  Samuel  R. 
Wood  assigned  under  his  hand  and  seal  to  Robert  Moore,  and  to 
his  heirs  and  assigns,  for  a  valuable  consideration,  an  obligation, 
dated  September  19th  1857,  given  by  William  Beddow  to  said 
Wood,  conditioned  for  the  payment  of  $1389.50  on  or  before  the 
13th  October  1859,  with  interest  from  October  13th  1857,  and 
mortgage  executed  same  date,  on  the  fifty-eight  acres  and  fifty 
perches  of  land  in  Valley  township,  recorded  in  Montour  county 
October  13th  1857. 
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Robert  Moore,  by  receipt  without  date,  acknowledged  the 
receipt  of  the  assignment  of  the  obligation,  mortgage,  and  tract 
of  land,  and  that  he  received  the  same  in  trust  to  collect  the 
money  secured  by  the  same,  and  to  apply  it  to  the  payment  of 
three  notes,  given  by  Samuel  R.  Wood,  dated  April  11th  1864, 
viz. :  one  note  to  Susan  Bondman,  for  $200 ;  one  note  to  Jane 
Boudman,  for  $298 ;  and  one  note  to  Sarah  Boudman,  for  $600 ; 
interest  on  all  said  notes,  and  the  balance  to  be  paid  to  said 
Wood.  The  said  bond  and  mortgage  being  held  by  the  said 
Robert  Moore  as  collateral  security  for  the  payment  of  said 
three  notes.     Neither  the  assignment  nor  receipt  was  recorded. 

Dewitt  paid  $32,000  on  the  $50,000  mortgage,  and,  by  his 
agreement  of  10th  October  1857,  was  to  pay  the  two  Boudman 
mortgages,  or  the  amount  due  upon  them,  and  the  payments 
were  to  be  deducted  from  the  $100,000  mortgage,  and  not  out  of 
any  other  debt  due  from  them  to  Wood. 

To  May  Term  1860,  a  icire  facias  was  issued  at  the  suit  of 
John  Boudman  et  al.  against  George  Boudman,  with  notice  to 
William  Beddow  and  Jacob  V.  L.  Dewitt,  under  which  the  tract 
of  land  containing  one  hundred  and  six  acres  and  one  hundred 
and  five  perches  was  levied  upon  and  sold  by  the  sheriff  for  $3750, 
of  which  $53.16  were  applied  to  the  costs,  and  $3576.66  applied 
by  the  court  to  the  payment  of  certain  judgments,  with  interest 
and  costs,  which  were  also  liens  on  the  tract  of  fifty-eight  acres 
and  fifty  perches. 

The  plaintiff  in  this  suit  claimed  contribution  for  the  payment 
of  the  sum  of  $3629.82,  and  asked  to  recover  of  the  defendant 
$1389.50,  with  interest  from  October  13th  1857,  that  being  the 
amount  of  the  mortgage  from  Beddow  to  Wood,  dated  September 
19th  1857,  and  assigned  by  Wood  to  Moore. 

Beddow  made  no  defence,  other  than  to  see  that  the  amount 
due  was  properly  applied.  Robert  Moore  defended  against 
Dewitt,  and  claimed  the  money  due  on  the  bond  and  mortgage 
of  September  19th  1857,  by  virtue  of  the  assignment  to  him  by 
Samuel  R.  Wood,  dated  November  3d  1837 ;  to  which  it  was 
replied  that  he  (Moore)  had  no  interest  in  the  notes  to  the  pay- 
ment of  which  he  was  to  apply  the  money  due  on  the  bond  and 
mortgage ;  that  he  paid  valuable  consideration  for  them,  and  was 
a  mere  trustee  for  some  of  the  creditors  of  Samuel  Wood ;  that 
to  make  the  assignment  valid  it  should  have  been  recorded  in 
Northumberland  county ;  and  that  on  the  13th  of  October  1857 
the  rights  of  Beddow  and  of  Wood  had  become  fixed. 

The  right  of  Dewitt  to  recover  was  further  resisted  on  the 
grounds, 

Ist.  That  the  relation  of  Wood  and  Dewitt  is  that  of  grantor 
and  grantee. 
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2d.  That  Dewitt  has  not  shown  a  legal  right  to  maintain  this 
action. 

3d.  That  unless  he  has  been  compelled  to  pay  more  than  thd 
consideration-money,  $165,000,  he  has  no  status  in  court. 

4th.  Tliat  his  defence  is  on  his  warranty  in  his  deed. 

6th.  That  he  is  not  a  creditor  of  Wood,  unless  he  has  paid  all 
he  promised  to  pay,  and  beyond  it,  and  cannot  object  to  the 
validity  of  the  assignment. 

The  court  below  (Jordan,  P.  J.)  entered  judgment  on  the  case 
in  favour  of  Dewitt,  for  the  amount  of  the  mortgage  from  Bed- 
dow to  Wood,  viz.,  for  $1389.60,  with  interest  from  October  13th 
1867 ;  which  was  assigned  here  for  error. 

John  W.  Maynard  and  Paul  Leidy^  for  plaintiff  in  error. 

Joshua  W.  Comly^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  November  12th  1862,  by 
Strong,  J. — The  argument  of  the  plaintiff  in  error  assumes 
that  the  plaintiff  below  is  asking  to  be  subrogated  to  the  place 
of  Samuel  R.  Wood  as  a  mortgagee.  This  is  a  misapprehension 
of  the  case.  The  question  is  not  whether  Dewitt  is  entitled  to 
a  cession  of  Beddow's  mortgage  to  Wood,  nor  even  whether  he 
may  claim  to  stand  in  the  shoes  of  the  Boudmans,  the  other 
mortgagees.  The  plaintiff  demands  contribution,  not  subroga- 
tion. The  two  Boudman  mortgages  were  liens  upon  a  tract  of 
land  of  which  the  plaintiff  owned  a  part,  and  the  defendant  the 
remainder.  Primd  facle^  therefore,  when  they  were  paid  out  of 
that  portion  of  the  land  which  belonged  to  Dewitt,  he  became 
entitled  to  contribution  from  the  owner  of  the  unsold  part.  The 
fundamental  question  then  is,  whether  there  is  anything  in  the 
case  that  destroys  this  apparent  right  ? 

Both  Dewitt  and  Beddow  are  grantees  of  Samuel  R.  Wood, 
and  before  the  conveyances  to  them  the  Boudman  mortgages  had 
been  created,  and  were  liens  upon  the  property  conveyed.  The 
deed  to  Beddow  was  first  made,  though  the  case  stated  leaves  us 
in  doubt  whether  it  was  first  delivered.  Conceding,  for  the  sake 
of  the  argument,  that  it  was,  what  was  the  effect  of  the  prior 
delivery  ?  Undoubtedly  it  is  a  principle  of  equity,  where  there 
have  been  successive  conveyances  of  land  encumbered  by  a  com- 
mon lien,  that  the  lands  are  chargeable  in  the  hands  of  the 
grantees  in  the  inverse  order  of  the  conveyances.  The  right  to 
enforce  this  order  of  payment  is,  however,  an  equity,  belonging 
not  to  the  grantor,  but  the  earlier  grantee  exclusively,  and  he 
can  use  it  only  to  protect  himself,  not  to  protect  his  grantor 
against  either  a  creditor  or  a  subsequent  grantee.  The  equity 
grows  out  of  the  fact  that  he  has  paid  the  purchase-money,  and 
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the  consequent  obligation  of  the  grantor,  or  whomsoever  may 
have  assumed  the  place  of  the  grantor  to  protect  him  in  the  en- 
joyment of  the  land  for  which  he  has  paid.  If  the  earlier 
grantee  has  not  paid  the  purchase-money,  he  has  acquired  no 
such  equity.  To  the  extent  to  which  that  remains  unpaid,  he  is 
liable  to  contribute  to  the  discharge  of  the  paramount  lien,  for 
the  purchase-money  which  remains  unpaid  in  his  hands  is  not 
his,  but  the  grantor's.  When  he  is  called  upon  by  one  who  has 
a  legal  right,  for  no  more  than  the  sum  which  is  due  from  him, 
he  is  not  injured,  and  he  has  no  case  for  equitable  interference 
in  his  behalf.  A  chancellor  looks  to  the  consideration  of  the 
purchase  more  than  to  the  form  of  the  title.  In  equity  he  is  the 
owner  who  has  paid  the  purchase-money.  Had  Beddow  asked 
for  an  injunction  against  collecting  the  Boudman  mortgages  from 
the  land  which  Wood  conveyed  to  him,  until  that  sold  to  J>ewitt 
should  be  exhausted,  he  would  have  been  required  to  do  equity 
by  paying  his  unpaid  purchase-money  in  discharge  of  the  para- 
mount mortgages.  That  would  have  been  essential  to  perfect 
his  equity.  Were  it  not  so,  this  equity,  which  exists  only  for 
the  protection  of  the  first  grantee,  would  be  a  weapon  of  offence 
in  the  hands  of  the  grantor.  There  is  nothing  in  this  which 
conflicts  with  the  doctrine  of  Ebenhart*s  Appeal,  8  W.  &  S.  328, 
or  Lloyd  v.  Galbraith,  8  Casey  203.  Those  were  cases  of  sub- 
rogation in  which  junior  creditors  attempted  to  use  the  securities 
of  their  debtor.  This  is  a  case  of  contribution,  in  which  the 
plaintiff  asserts  no  claim  to  the  Wood  mortgage.  Thus  far, 
then,  nothing  appears  to  relieve  Beddow  as  owner  of  a  part  of 
the  land  bound  by  the  Boudman  mortgages,  from  contributing 
to  the  payment  of  them,  so  far  as  he  has  unpaid  purchase-money 
in  his  hands.  And  as  Dewitt  has  been  compelled  to  pay  them  in 
full,  out  of  that  part  of  the  land  which  was  conveyed  to  him, 
and  has  thus  relieved  the  lands  of  Beddow,  he  has  a  right  of 
action  for  compensation. 

Failing  to  establish  any  equity  in  himself  to  resist  the  claim 
of  the  plaintiff,  the  defendant  next  interposes  some  supposed 
rights  of  Wood,  the  common  grantor,  and  argues  that  Dewitt  is 
precluded  from  demanding  contribution  by  his  bargain  with 
Wood,  and  by  his  express  contracts.  The  case  stated  finds  that 
on  the  10th  of  October  1857,  Samuel  R.  Wood  sold  and  con- 
veyed to  Dewitt  and  Samuel  G.  Wheeler  (who  subsequently  trans- 
ferred his  interest  to  Dewitt),  several  tracts  of  land  in  Northum- 
land  and  Montour  counties,  and  among  them  a  part  of  the  tract 
which  had  previously  been  encumbered  by  the  Boudman  mort- 
gages ;  ^hat  the  purchase-money  was  secured  by  three  mortgages 
given  by  Dewitt  and  Wheeler,  one  for  $50,000,  protecting  fifty 
promissory  notes,  each  for  JIOOO,  payable  in  twelve,  eighteen, 
and  twenty-four  months;  a  second  for  $20,000,  payable  on  the 
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10th  of  October  1862,  with  interest,  payable  yearly,  and  a  third 
for  $100,000,  payable  on  the  10th  of  October  1867,  with  inter- 
est, payable  yearly.  At  the  time  when  this  sale  was  made,  and 
these  mortgages  were  taken,  there  were  other  liens  on  the  lands 
sold,  to  a  very  large  amount,  beside  the  two  Boudman  mortgages. 
These  liens  consisted  of  mortgages  given  by  Wood  the  grantor, 
and  of  judgments  obtained  against  him.  Of  the  notes  protected 
by  the  $50,000  mortgage,  thirty-two  were  paid  by  Dewitt.  In 
whose  hands  the  remaining  eighteen  are,  does  not  appear.  On 
the  24th  of  March  1860,  when  the  tract  conveyed  to  Dewitt  and 
bound  by  the  Boudman  mortgages,  in  common  with  that  con- 
veyed to  Beddow,  was  sold  to  satisfy  those  mortgages,  there  was 
nothing  in  the  hands  of  Dewitt  with  which  to  pay  them,  that  he 
was  bound  thus  to  apply.  Neither  the  $20,000  mortgage  nor 
that  for  $100,000  was  then  due,  and,  what  is  more,  nearly  the 
whole  of  the  property  which  Wood  had  conveyed  to  Dewitt  and 
Wheeler,  and  which  was  the  consideration  of  the  mortgages,  had 
been  sold  away  from  them  under  judgments  obtained  against 
Wood,  and  mortgages  given  by  Wood  to  Stephen  Caldwell,  in 
•  the  years  1845,  1846,  and  1847.  These  paramount  judgments 
and  mortgages  amounted  to  more  than  $120,000  on  the  24th  of 
March  1860,  the  time  when  payment  of  the  Boudman  mortgages 
was  enforced.  How,  then,  could  Wood  the  grantor  insist  that 
Dewitt  alone  should  pay  those  mortgages  ?  And  even  if  Beddow 
could  appropriate  Wood's  rights  to  himself,  where  are  there  any 
such  rights  as  will  exempt  the  land  sold  to  him  from  liability  to 
contribution  ?  We  are  not  shown,  and  unless  they  spring  out  of 
an  agreement  to  which  we  shall  presently  refer,  we  are  unable 
to  discover  any.  The  debts  due  to  the  Boudmans  were  not  De- 
witt's  debts,  and  he  was,  at  the  time  when  payment  was  demanded, 
under  no  exclusive  obligation  to  pay  them. 

It  is  insisted,  however,  that  he  had  expressly  contracted  with 
Wood  to  pay  those  debts,  and  had  thus  made  them  his  own. 
Hence,  it  is  inferred  that  there  was  no  right  to  call  upon  Beddow 
for  contribution  toward  their  payment.  On  the  10th  of  October 
1857,  the  day  when  Wood  made  his  deeds  to  Dewitt  and  Wheeler, 
and  when  the  mortgages  foi*  $20,000  and  $100,000  were  taken, 
payable  in  1862  and  1867,  an  agreement  was  made  between  the 
parties  that  Dewitt  and  Wheeler  should  pay  the  George  Boud- 
man mortgage,  a  dower  to  the  widow  of  Isaac  Boudman,  and 
whatever  might  be  recovered  upon  a  mortgage  said  to  have  been 
given  to  Caldwell  for  $50,000,  but  which  Wood  alleged  to  have 
been  fully  paid  and  satisfied,  and  that  he  should  defalk  his  pay- 
ment from  his  $100,000  mortgage,  and  from  no  other.  This 
was  in  effect  an  agreement  to  anticipate  partially  the  time  stipu- 
lated for  the  payment  of  the  large  mortgage.  Without  pausing 
to  inquire  whether  this  was  an  engagement  to  pay  more  than  one 
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of  the  Boudman  mortgages,  it  is  too  plain  to  be  denied  that  De- 
witt was  not  bound  to  comply  with  its  terms.  The  consideration 
for  his  promise  failed.  That  was,  that  he  should  hold  the  lands 
conveyed,  encumbered  only  by  the  George  Boudman  mortgage, 
the  dower,  and  a  sum  not  exceeding  $50,000,  secured  by  the  mort- 
gage to  Caldwell,  which  his  grantor  at  the  time  declared  had 
been  fully  paid  and  satisfied.  But  there  were  judgments  against 
Wood  not  mentioned  in  the  agreement,  and  which  Dewitt  did 
not  agree  to  pay.  They  amounted  to  much  more  than  both  the 
Boudman  mortgages,  and  they  were  presently  payable.  The. 
existence  of  these  was  a  sufficient  defence  against  his  assump- 
tion to  pay  the  mortgages.  Instead  also  of  one  Caldwell  mortgage 
for  S50,000,  as  the  grantor  represented,  and  which  he  asserted 
to  have  been  paid,  there  were  in  fact  three,  amounting,  with  in- 
terest, to  nearly  $100,000,  the  whole  of  which  was  demanded  by 
the  mortgagee,  before  the  Boudmans  insisted  on  payment.  In 
the  face  of  such  a  state  of  facts  it  is  vain  to  contend  that  Wood 
could  have  enforced  the  payment  of  the  Boudman  claims  (if  at 
any  time)  before  the  10th  of  October  1867,  when  the  large  mort- 
gage will  become  payable.  There  is,  therefore,  nothing  in  the 
relation  which  Dewitt  sustained  to  Wood,  or  in  their  written 
contract,  which  stands  in  the  way  of  holding  Beddow*s  land  liable 
to  contribution.  And  Moore,  to  whom  Samuel  R.  Wood  assigned 
the  mortgage  given  to  him  by  Beddow,  can  have  no  greater  rights 
against  Dewitt  than  his  assignor  had.  He  took  the  mortgage, 
with  all  its  imperfections  on  its  head,  among  which  was  the  right 
of  Beddow  to  defend  against  it  until  the  Boudman  claims  were 
satisfied.  He  took  it  subordinate  to  those  claims,  as  his  assignor 
had  held  it.  Certainly  he  cannot  enforce  its  payment  if  Wood 
could  not.  It  may  be  doubted  whether  the  assignment  was  not 
void  as  against  Dewitt.  In  a  most  legitimate  sense  Dewitt  was 
a  creditor  of  Wood,  and  not  the  less  because  he  had  undertaken 
to  pay  money  at  a  future  day.  He  had  a  right  to  insist  that 
Wood  should  protect  the  lands  purchased  from  all  liens  superior 
to  the  conveyance,  and  especially  from  all  mortgages  and  judg- 
ments created  or  suffered  by  Wood  before  the  title  was  made. 
Against  a  creditor  an  assignment  in  trust  for  the  benefit  of  cre- 
ditors, and  unrecorded,  as  this  was,  is  void.  This  was  an  assign- 
ment expressly  in  trust.  The  trust  was  to  pay  debts  of  the 
assignor,  which,  as  described  in  the  instrument,  were  not  due  to 
the  assignee,  and  it  was  stipulated  that  the  surplus  should  be 
returned  to  the  assignor.  Even  if  the  assignment  was  not  void, 
in  default  of  having  been  recorded,  it  was  a  transfer  only  as  a 
collateral  security.  The  accompanying  receipt  of  the  assignee 
proves  this,  and  shows  that,  notwithstanding  the  presumption 
which  without  it  would  arise  from  the  use  of  a  seal,  he  is  not  a 
holder  for  a  valuable  consideration.     This,  however,  is  of  little 
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importance.  The  plaintiff,  in  this  case,  is  not  contesting  the 
ownership  of  the  Beddow  mortgage.  He  is  claiming  contribu- 
tion towards  the  payment  of  claims  which  were  liens  paramount 
to  that  mortgage.  To  that  claim  Beddow,  as  we  have  seen,  has 
no  defence,  and  neither  Wood  nor  Wood's  assignee  is  in  a  situa- 
tion to  interfere. 

The  judgment  is  aflSrmed. 


Dunne  vei^sus  Deegan  and  Groves. 

Supervisors,  right  of  to  assess  Tax  for  payment  of  Debts  due  by  Township. 

In  addition  to  the  powers  given  to  township  supervisors  to  assess  a  tax  for 
repairinji;  roads  and  bridges,  which  the  tax-payer  may  work  out  or  appeal  from 
the  assessment  thereof,  they  have  authority,  under  the  Act  28th  February  iKVt, 
to  levy  and  collect  a  rate  of  assessment  for  the  purjwse  of  discharging  any 
ascertained  debts  due  a  former  supervisor,  though  such  debts  may  have  been 
transferred  to  other  parties:  but  no  right  is  given  by  the  act  to  work  out  this 
tax,  or  to  appeal  from  the  assessment. 

Appeal  from  the  Common  Pleas  of  Sullivan  county.  Sitting 
in  Equity. 

This  was  a  proceeding  in  equity  on  a  bill  filed  by  James  Dunne 
and  Lewis  Zaner,  for  themselves  and  other  citizens  of  Cherry 
township  in  said  county,  against  Peter  Deegan  and  John  Groves, 
supervisors  of  said  township. 

The  bill  set  forth  in  substance  that  they  are  residents  and 
owners  of  real  and  personal  estate  within  the  said  township,  and 
as  such  are  bound  by  law,  and  do  pay  all  taxes  justly  assessed 
and  levied  thereupon,  and  as  such  directly  interested  in  every 
question  which  can  or  may  in  any  way  whatsoever  increase  or 
augment  the  amount  of  said  taxes  chargeable  upon  their  property 
in  said  township,  and  in  the  lawful  and  economical  administra- 
tion of  the  affairs  thereof;  that  said  defendants  were  according 
to  law  elected  supervisors  of  said  township,  have  been  duly 
qualified,  and  have  undertaken  the  discharge  of  the  duties 
thereof;  that  defendants  have  taken  upon  themselves  the  autho- 
rity to  levy  a  special  money  tax  for  the  purpose  of  paying  debts 
against  said  township  (in  addition  to  the  ordinary  road  tax 
allowed  by  law  of  ten  mills  on  the  dollar  for  road  purposes), 
upon  the  property  of  complainants  and  other  taxable  citizens 
and  residents  of  said  township,  which  tax  they  are  proceeding  to 
collect  from  your  petitioners,  complainants,  and  the  other  taxable 
residents  of  said  township ;  that  no  collector  has  been  appointed 
to  collect  the  said  tax  as  is  required  by  law,  but  that  said  super- 
visors are  proceeding  and  taking  the  authority  upon  themselves 
to  collect  the  same  without  having  authority  by  law  for  so  doing ; 
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averring  that  said  supervisors  have  not  entered  into  bonds  in 
accordance  with  the  Act  of  Assembly  for  the  faithful  discharge 
of  their  duties,  and  that  their  action  is  unauthorized  by  law  and 
contrary  to  equity,  and  operates  to  the  prejudice  and  against  the 
interest  of  your  complainants ;  and  praying  in  the  usual  form  for 
an  injunction  to  restrain  the  supervisors  from  proceeding  to 
collect  the  special  money  tax,  &c. 

To  this  the  supervisors  replied,  admitting  the  main  averments 
of  the  bill,  and  justifying  the  assessment  and  collection  of  the 
tax  on  the  ground  that  it  was  necessary  to  discharge  certain  just 
debts  due  from  the  township  to  former  supervisors,  and  their  own 
action  as  collectors,  because  the  collector  appointed  by  them  for 
this  purpose  had  refused  to  perform  this  duty. 

On  hearing,  the  court  below  refused  the  injunction,  and  dis- 
missed the  complainants'  bill  without  costs  to  either  party ; 
which  was  assigned  here  for  error  by  the  complainants. 

While  the  case  was  pending,  certain  admissions  were  made  by 
the  parties,  which  are  stated  in  the  opinion  of  this  court. 

A.  J.  Dietricky  for  appellants. 

Thomas  J.  Ingham^  for  appellees. 

The  opinion  of  the  court  was  delivered,  November  12th  1862,  by 

Woodward,  J. — We  do  not  share  the  difficulties  of  the  plain- 
tiffs* counsel  in  respect  to  the  powers  of  township  supervisors  to 
levy  and  collect  taxes.  To  us  it  seems  very  plain  that  by  the 
25th  section  of  the  Act  of  15th  April  1834,  Purd.  782,  they 
have  power  to  levy  a  rate  of  assessment  not  exceeding  one  cent 
in  the  dollar  upon  the  usual  objects  of  taxation,  for  the  making 
and  repairing  of  roads  and  bridges.  To  the  authority  granted 
by  this  section  the  proviso  of  the  34th  section,  securing  to  every 
tax  payer  the  right  to  work  out  his  taxes,  and  the  provisoes  of  the 
36th  and  37th  sections,  relating  to  the  right  of  appeal,  apply. 

But  by  the  7th  section  of  the  Act  of  28th  February  1835, 
Purd.  782,  supervisors  have  authority,  in  addition  to  the  above, 
to  levy  a  rate  of  assessment  and  collect  the  same  "  for  the  pur- 
pose of  discharging  any  just  debt  due  a  former  supervisor  or 
overseer  of  the  poor."  And  to  this  power  is  annexed  no  proviso 
that  gives  a  right  to  work  out  this  tax,  or  to  appeal  from  the 
assessment. 

The  references  which  counsel  make  to  the  provisions  and 
decisions  relating  to  overseers  of  the  poor  are  quite  irrelevant  to 
the  case  before  us  and  only  tend  to  obscure  the  above  provisions, 
which  stand  out  plain  and  clear  upon  our  statute  book.  Do 
those  provisions  justify  the  proceedings  of  the  defendants  ?  That 
is  the  question  upon  the  record. 

The  defendants,  elected  supervisors  of  Cherry  township  for 
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the  year  1861,  laid  a  rate  of  assessment  of  one  cent  in  the 
dollar  for  ordinary  road  purposes.  To  enable  them  to  pay  cer- 
tain outstanding  debts  to  former  supervisors  and  others,  they 
laid  an  additional  assessment  of  five  mills  in  the  dollar,  and  it 
is  against  the  collection  of  this  tax  that  this  injunction  bill  is 
directed.  After  the  bill  and  answers  were  filed,  it  was  agreed 
in  writing  by  counsel  on  the  record  "  that  there  is  one  unsatisfied 
judgment  of  a  small  amount  due  former  supervisors  of  Cherry 
township,  and  other  judgments  obtained  upon  orders  issued  to 
former  supervisors  which  have  been  transferred,  and  judgments 
obtained  in  the  name  of  other  persons ;  and  also  judgments  in 
favour  of  others  upon  orders  issued  to  them  amounting  in  the 
aggregate  to  the  amount  of  the  tax  levied.'*  It  appeared  also 
to  the  court  that  Peter  Deegan  had  been  duly  appointed  collector 
after  the  bill  was  filed,  and  thereupon  they  dismissed  the  bill. 

All  this  would  have  been  regular  enough  if  the  court  had 
ascertained  exactly  the  amount  due  to  former  supervisors,  and 
had  limited  the  present  supervisors  to  the  collection  of  that 
amount.  We  have  seen  that  the  statute  gave  them  express  power 
to  assess  and  collect  an  additional  tax  for  the  purpose  of  paying 
debts  due  to  former  supervisors,  and  we  think  it  of  no  conse- 
quence that  some  of  the  orders,  issued  for  those  debts,  were  now 
in  the  hands  of  other  persons  than  the  former  supervisors.  The 
purpose  of  the  statute  was  to  raise  a  fund  to  pay  just  debts  of 
former  supervisors,  and  if  the  former  supervisor  had  been  obliged 
to  anticipate  the  fund  by  selling  and  transferring  his  debt,  the 
reason  for  providing  means  to  pay  the  bond  fide  holder  was  all 
the  stronger.  But  the  statute  provides  for  no  other  debts.  Other 
creditors  of  the  township  have  their  usual  remedies  under  the 
6th  and  7th  sections  of  the  Act  of  15th  April  1834,  Purd.  172. 
Supervisors  have  no  power  to  levy  an  additional  money  tax  to 
pay  them.  They  must  depend  on  the  ordinary  operation  of  the 
township  treasury  under  the  ten  mill  power  of  taxation. 

The  only  difficulty,  therefore,  in  the  way  of  our  affirming  the 
decree,  arises  out  of  the  fact,  patent  upon  the  record,  that  the 
assessment  complained  of,  lawful  for  the  most  part,  is,  in  part, 
without  any  statutory  authority.  Nor  does  the  record  enable  us 
to  separate  the  debts  for  which  the  assessment  was  lawfully  made 
from  those  for  which  it  was  unlawful  to  make  it.  In  such  a 
posture  of  the  case  we  can  do  nothing  else  than  remand  the 
record,  with  instructions  to  the  court  to  ascertain  the  indebted- 
ness of  the  township  to  its  former  officers,  and  to  sustain  the 
supervisors  in  collecting  taxes  enough  to  pay  it,  but  to  restrain 
them  from  pushing  their  powers  an  inch  beyond  the  statutory 
limitation.  We  think  there  was  no  error  in  affirming  the  ap- 
pointment made  of  a  collector. 

It  is  objected  to  this  injunction  bill  that  the  plaintiffs  had 
other  remedy  by  appeaL     To  this  it  may  be  answered  that  the 
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Act  of  1835  gives  no  right  of  appeal,  and  it  is  somewhat  doubt- 
ful whether  the  appeal  given  by  the  Act  of  183-i  applies  to  a 
special  tax  of  this  nature.  Until  that  point  shall  have  been 
judicially  decided,  equity  will  not  refuse  to  restrain  official 
excesses,  else  the  citizen  may  be  oppressed  by  the  taxing  power 
without  remedy. 

And  now,  to  wit,  October  30th  1862,  this  cause  having 
been  argued  and  fully  considered,  it  is  ordered,  de- 
creed, and  adjudged  that  the  decree  of  the  Court  of 
Common  Pleas  of  the  county  of  Sullivan  be  reversed 
and  set  aside,  and  that  the  record  be  remanded  for 
further  proceedings  according  to  law,  and  that  the 
costs  abide  the  final  order  and  decree  of  the  said 
Court  of  Common  Pleas. 


Quinn  vei^sus  Heart  et  al 

Location  of  Survey  according  to  its  calh  for  AJJoiners  instead  of  tJie 
official  Lines  on  the  Return. 

1.  Lines  ran  and  marked  on  the  ground  are  the  true  surrey,  and  when  they 
can  be  found  will  control  the  calls  for  a  fixed  boundary  and  establish  the 
purvey :  but  where  a  younger  survey  calls  for  an  older  as  an  adjoiner,  and  no 
lines  are  found  marked  for  the  younger,  on  the  side  on  which  the  older  is 
called  for,  the  line  of  the  older  becomes  the  division  line  between  the  tracts. 

2.  The  lines  returned  into  the  land  office  determine  the  location  only  where 
no  adjoining  survey  and  no  natural  monument  is  called  for  by  the  younger, 
and  no  lines  can  be  found  on  the  ground. 

3.  Therefore  in  a  case  where  a  younger  survey  called  for  an  elder,  and  no 
division  line  was  found  to  have  been  marked  on  the  ground  for  the  younger 
when  it  was  surveyed,  it  was  not  error  in  the  court  to  permit  a  jury  to  locate 
the  younger  survey  according  to  its  calls,  instead  of  its  official  lines. 

Error  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment  brought  by  Rebecca  Quinn 
against  William  Heart,  Mary  Jenkins,  and  Alfred  Kneass,  to 
recover  possession  of  a  tract  of  iron  ore  on  land  situate  in  East 
Buffalo  township,  Union  county,  containing  twenty-three  acres, 
three  perches  and  allowance. 

Before  the  trial  the  venue  was  changed  to  Northumberland 
county.  Subsequently  Heart  and  Jenkins  disclaimed  possession 
and  ownership  of  the  land,  and  Mary  Jenkins,  who  had  not  been 
served,  appeared  and  pleaded  to  plaintiff's  declaration. 

The  plaintiff  claimed  under  a  warrant  granted  to  James  L. 
Quinn,  December  22d  1853,  on  which  there  was  a  survey  and 
return,  calling  for  lands  of  Philip  Fishburn,  John  Aurand,  Tho- 
mas Lowry,  and  others. 

The  Fishburn  warrant  was  dated  April  25th  1794,  under  which 
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there  was  a  survey  made  May  10th  1797,  including  one  hundred 
and  sixty-one  acres  of  land.  The  survey  was  returned  into  the 
land  office  February  16th  1802,  on  which  a  patent  was  issued 
February  17th  1802,  to  James  Jenkins,  from  whom  this  land 
descended  to  the  defendant,  Mary  Jenkinfi,  in  1825.  Her  alle- 
gation was  that  the  Fishburn  warrant  covered  and  included  the 
twenty-three  acres  of  land  which  had  been  taken  up  by  the 
plaintiff  as  vacant  land. 

A  material  inquiry  in  the  case  was  the  location  of  the  Fish- 
burn  survey,  and  the  main  question  was  whether  it  was  to  be 
located  by  its  calls  for  adjoiners,  as  was  contended  for  by  the 
defendant,  or  by  the  lines  returned  into  the  office,  which  would 
leave  the  vacant  land  claimed  by  the  plaintiff. 

The  testimony  on  these  points  was  not  harmonious,  and  the 
fact  of  location  was  submitted  to  the  jury. 

On  the  trial,  the  defendant  requested  the  court  to  instruct  the 

3.  That  if  the  deputy  surveyor  located  the  Philip  Fishburn 
tract  so  as  to  extend  to  the  ash  on  the  line  of  John  Aurand  sur- 
vey, as  testified  to  by  Abraham  Straub,  and  to  the  Thomas  Lowry 
tract,  which  was  returned  to  the  land  office  prior  to  the  location 
of  the  Philip  Fishburn  tract,  then  there  is  no  vacant  land  for  the 
James  L.  Quinn  survey,  and  plaintiff  is  not  entitled  to  recover. 

4.  That  it  is  not  to  be  presumed  that  the  deputy  surveyor  in 
locating  the  Fishburn  survey,  left  a  small  gore  of  land  vacant, 
but  on  the  contrary  the  presumption  is,  that  he  located  it  so 
as  to  extend  to  the  older  survey  located  and  marked  upon  the 
ground. 

5.  That  after  upwards  of  fifty  years'  acquiescence,  it  is  not  to 
be  presumed  that  there  was  a  small  piece  of  vacant  land  left 
between  two  old  surveys. 

The  court  below  answered  the  points  as  follows : — 
'*  3.  If  the  Fishburn  tract  was  located  as  is  stated  in  this  point, 
it  would  follow  that  there  was  no  vacant  land  for  the  Quinn  sur- 
vey, and  if  no  vacant  land  plaintiff  cannot  recover." 

"  4.  This  presumption  may  be  made,  but  if  the  evidence  shows 
he  did  locate  the  Fishburn  survey,  and  left  a  gore  of  vacant  land, 
the  presumption  must  yield  to  the  facts.** 

"  5.  This  may  be  answered  in  the  affirmative,  but  if  the  evi- 
dence satisfies  you  that  there  was  a  small  piece  of  land  vacant, 
the  presumption  ceases." 

And  in  the  general  charge  instructed  the  jury  as  follows : — 
"  6.  The  defendant  contends  now  that  the  Fishburn  survey  was 
located  by  Mr.  Donnel  from  the  ash  corner  along  the  John  Au- 
rand, N.  60J°  E.  24  perches  to  a  white  oak,  thence  S.  70°  E. 
40  perches  to  a  hickory,  thence  along  Thomas  Lowry  to  the  stone 
in  the  line  of  S.  31°  E.     If  the  Fishburn  survey  was  located  in 
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this  way  on  the  ground,  there  was  no  vacant  land,  and  conse- 
quently the  plaintiff  cannot  recover.  But  the  plaintiff  contends 
that  Mr.  Donnel  did  not  locate  the  survey  in  this  manner,  but 
located  it  from  the  ash  corner  of  Aurand,  or  chestnut  oak  of 
Fishburn,  and  if  thia  is  so,  then  there  was  vacant  land  on  which 
11  warrant  might  be  laid.  And  further,  a  return  of  survey  is 
strong  presumptive  evidence  that  the  survey  was  made  on  the 
ground  as  it  was  returned  into  the  land  office,  but  such  return 
is  not  conclusive  evidence." 

There  was  a  verdict  and  judgment  for  defendant ;  whereupon 
the  plaintiff  sued  out  this  writ,  and  assigned  for  error  the  an- 
swers given  to  defendant,  under  fourth  and  fifth  points,  and  the 
charge  to  the  jury,  as  above. 

Joshua  W.  Comly  and  William  M,  Rockefeller^  for  plaintiff. 

John  B.  Packer  and  (?.  F.  Miller,  for  defendant. 

The  opinion  of  the  court  was  delivered,  June  30th  1862,  by 
Woodward,  J. — When  the  Philip  Fishburn  warrant  was  sur- 
veyed in  1797,  John  Aurand  was  the  owner  of  the  Thomas 
Lowry  survey,  which  had  been  located  in  1769,  as  well  as  of  the 
small  survey  in  the  name  of  John  Aurand,  made  1st  December 
1773.  The  Fishburn  survey  calls  for  John  Aurand  on  the  north- 
west, and  it  is  supposed  that  that  call  means  both  surveys — the 
one  made  on  the  Thomas  Lowry  warrant  as  well  as  that  made  on 
the  warrant  to  John  Aurand.  The  return  of  the  Fishburn 
survey  favours  this  supposition,  for  the  name  John  Aurand  is 
marked  as  bounding  the  whole  of  the  wide  end  of  thb  Fishburn 
tract.  John  Thompson  is  another  adjoiner  correctly  laid  down 
on  the  Fishburn  survey,  and  the  line  from  the  pine  corner  between 
these  two  tracts,  N.  1°  W.  55  perches,  thence  S.  66""  E.  88 
perches  to  a  chestnut  oak,  brings  the  Fishburn  alongside  of  the 
John  Aurand  survey.  But  the  next  official  line  of  the  Fishburn, 
S.  57°  E.  110,  carries  it  away  from  the  Aurand  survey  without 
taking  it  to  the  Lowry.  Yet  it  is  along  both  of  these  lines  that 
John  Aurand  is  called  for.  If  we  take  the  defendants'  theory, 
that  the  call  for  John  Aurand  meant  not  only  the  survey  in  that 
name,  but  also  the  survey  in  the  name  of  Thomas  Lowry,  then 
the  line  S.  57°  E.  must  be  rejected,  and  four  other  lines  and 
corners  substituted  to  carry  the  Fishburn  up  to  Lowry.  That 
would  exclude  all  vacant  land,  and  the  warrant  to  Quinn,  which 
was  surveyed  18th  August  1854,  would  take  nothing.  The 
plaintiff  objects  to  this  process.  She  insists  that  the  lines  of  the 
Fishburn  shall  be  run  as  they  were  returned  into  the  land  office. 
If  so  run,  I  repeat  that  they  will  not  reach  the  Lowry  survey,  and 
vacant  land  lay  there  in  1854   to  satisfy  the  Quinn  warrant. 
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There  are  no  marks  on  the  ground  to  control  the  location  of  the 
line  S.  57°  E.,  and  the  question  is  therefore  whether  the  Fish- 
burn  warrant  is  to  be  located  by  its  calls  of  adjoiners  or  by  the 
lines  returned  into  the  land  ofiBce. 

On  this  question  the  surveyors  oppose^  each  other,  like  the 
poles  of  their  needles,  as  indeed  surveyors  are  apt  to  do.  Those 
called  on  the  part  of  the  plaintiff  insisted  upon  locating  the  Fish- 
burn  survey  according  to  its  oflBcial  lines,  and  thus  make  room 
betwixt  it  and  the  Lowry  survey  for  the  Quinn  warrant;  whilst 
those  whom  the  defendants  called,  would  locate  the  Fishburn  by 
its  adjoiners,  and  thus  exclude  all  vacant  land  betwixt  it  and  the 
Lowry.  Both  sets  of  surveyors  gave  their  reasons  at  length, 
and  with  great  minuteness  of  detail  for  what  they  would  respec- 
tively do ;  and  the  learned  judge  referred  their  testimony  to  the 
jury,  who  decided  for  the  defendants,  which  was  in  effect  to 
establish  the  Fishburn  survey,  with  Lowry  for  an  adjoiner,  and 
to  exclude  all  vacant  land.  Thus  the  question  in  the  cause  has 
been  fairly  decided  as  a  matter  of  fact.  The  location  of  a  sur- 
vey, that  is,  the  ascertainment  of  the  ground  on  which  it  was 
laid,  is  generally  a  question  of  fact  for  the  jury,  and  in  this 
instance  it  was  most  properly  submitted  to  them.  Now  the  only 
ground  on  which  a  court  of  error  can  be  expected  to  reverse  a 
judgment  founded  on  such  a  verdict  is,  that  some  rule  of  law 
required  the  court  to  decide  that  the  calls  of  a  survey  could  not 
prevail  over  its  oflScial  lines.  Is  there  any  such  rule  ?  Observe, 
the  question  is  not  whether  the  court  might  reject  the  official 
lines  in  favour  of  the  calls,  for  that  was  not  done,  but  the  ques- 
tion is  whether  it  was  error  for  the  court  to  give  the  jury  a 
chance  to  reject  them.  It  was  not  error  to  submit  the  question 
to  the  jury  unless  it  was  the  duty  of  the  court  to  sacrifice  the 
calls  to  the  official  lines. 

Not  only  is  there  no  such  rule  as  the  plaintiff  is  obliged  to 
contend  for,  but  on  the  contrary  this  court  was  willing,  so  long 
ago  as  1835,  to  disregard  lines  actually  run  on  the  ground^  iu 
order  to  carry  a  survey  to  the  adjoiners  called  for.  See  the 
opinion  of  Huston,  J.,  in  Mortz  v^  Hartley,  4  Watts  263.  And 
in  Cox  v.  Couch,  8  Barr  154,  Chief  Justice  Gibson  declared  that 
it  "  is  a  principle  of  construction  that  where  land  is  described 
by  courses  and  distances,  and  also  by  calls  for  adjoiners,  the 
latter,  where  there  is  discrepancy,  invariably  govern,  and  it  is  as 
applicable  to  conveyances  as  it  is  to  official  surveys."  This  case 
was  cited  with  approbation  by  Judge  Rogers  in  Petts  v.  Graw,  3 
Harris  222,  and  the  same  principle  of  construction  was  applied 
to  conveyances  of  city  lots.  The  opinion  of  Judge  Huston  in 
Mortz  V.  Hartley  has  been  qualified  in  subsequent  cases :  Walker 
V,  Smith,  2  Barr  45 ;  Thomas  v.  Mourer,  3  Harris  143 ;  Henry 
V.  Henry,  5  Barr  249 ;  but  so  far  only  as  concerns  lines  actually 
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run  and  marked.  The  result  of  the  authorities  may  be  stated 
tiius:  The  lines  run  and  marked  on  the  ground  are  the  true 
survey,  and  when  they  can  be  found  will  control  the  calls  for  a 
natural  or  other  fixed  boundary,  and  conclusively  establish  the 
survey;  but  when  a  younger  survey  calls  for  an  older  as  an 
adjoiner,  and  no  lines  are  found  to  have  been  marked  for  the 
younger  on  the  side  on  which  the  older  is  called  for,  the  line  of 
the  older  becomes  the  division  line  between  the  two  tracts ;  or, 
in  other  words,  the  younger  is  to  be  laid  so  as  to  adjoin  the 
older.  If  no  adjoining  survey  and  no  natural  monument  be 
called  for  by  the  younger,  and  no  lines  be  found  on  the  ground, 
then  the  lines  returned  into  the  land  oflSce  determine  the  loca- 
tion. 

It  is  possible  that  some  of  the  observations  of  the  judge  in  Henry 
V.  Henry,  6  Barr  249,  and  Ormsby  v.  Ihmsen,  10  Casey  470,  are 
not  quite  consistent  with  these  deductions  from  the  cases  I  have 
referred  to,  but  it  is  absolutely  certain  that  there  is  nothing  in 
those  cases  to  support  the  ground  the  plaintiflf  in  error  is  obliged 
to  stand  upon  in  this  case.  That  ground,  be  it  remembered,  is 
that  in  a  case  where  a  younger  survey  called  for  an  elder,  and 
no  division  line  was  found  to  have  been  marked  for  the  younger 
when  it  was  surveyed,  it  was  error  for  the  court  to  permit  a  jury 
to  locate  the  younger  survey  according  to  its  calls  instead  of  its 
official  lines.  Unless  this  proposition  be  sustained  the  judgment 
must  be  aiBSrmed,  and  we  know  of  no  authorities  to  sustain  such 
a  proposition.  The  most  approved  authorities  are  the  other  way. 
The  general  maxim  that  the  marks  on  the  ground  constitute  the 
survey,  is  against  the  plaintifF*s  proposition,  for  the  marks  of 
the  older  survey  are  the  marks  of  the  younger  which  call  for  it. 
The  instructions  given  to  deputy  surveyors  required  them  to 
adopt  old  lines  for  new  surveys,  where  they  were  meant  to  adjoin, 
instead  of  marking  new  lines,  and  the  policy  of  both  the  Proprie- 
taries and  the  Commonwealth  has  always  been  to  lay  warrants 
adjoining  each  other,  where  it  was  possible,  instead  of  leaving 
long  narrow  strips  of  vacant  land  between  them,  which  would  be 
slow  in  finding  purchasers.  When,  therefore,  we  speak  of  marks 
on  the  ground  determining  the  location  of  a  particular  survey, 
we  have  reference  not  only  to  what  the  axeman  did  when  that 
survey  was  made,  but  also  to  what  was  done  when  the  older 
warrant,  called  for  as  an  adjoiner,  was  located.  If  a  line  incon- 
sistent with  the  older  survey  be  actually  run  and  marked  for  the 
younger,  it  must  prevail  of  course  if  it  interfere  with  no  prior 
right,  but  if  no  such  inconsistent  line  be  found,  the  law  adopts, 
for  the  younger  survey,  the  adjacent  lines  of  the  elder.  The 
jury  went  according  to  this  legal  presumption.  If,  therefore, 
the  court  had  dealt  with  the  question  as  a  legal  question  instead 
of  committing  it  to  the  jury,  their  opinion  must  have  been  ad- 
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verse  to  the  plaintiff.  But  in  the  course  which  the  cause  took 
there  was  manifestly  no  error  in  rendering  judgment  upon  the 
verdict. 

The  judgment  is  affirmed. 


Garrett  versus  Dewart. 

Right  of  Sheriff's  Vendee  to  rent  accrued  and  accruing, 

1.  Though  a  bidder  at  a  sheriff's  sale  may  have  an  inceptive  interest  in  land 
Btruok  down  to  him,  which  may  be  bound  by  the  lien  of  a  judgment  before 
the  acknowledgment  of  the  deed,  his  title  does  not  relate  back  to  the  date  of 
his  bid  so  as  to  divest  from  that  time  the  ownership  of  the  debtor  whose  land 
has  been  sold :  until  the  sale  is  consummated  by  the  acknowledgment  and 
delivery  of  the  deed,  the  debtor  is  entitled  to  possession  with  its  advantages. 

2.  Where  land  of  a  defendant  in  an  execution  was  sold  April  2l8t  1860,  and 
the  amount  of  the  bid  paid  down  to  the  sheriff,  who  paid  it  into  court  for  diii- 
tribution  among  creditors,  but  the  deed  was  not  acknowledged  until  September 
27th  following,  before  which  time,  on  September  1st,  the  landlord's  share  of 
the  rent  payable  in  grain,  had  been  by  the  terms  of  the  lease  delivered  to  him, 
the  purchasers  at  sheriff's  sale  were  not  entitled  to  it:  the  rent  had  accrued  on 
September  1st,  and  the  defendant,  then  the  landlord,  was  entitled  to  the  share 
as  such. 

3.  The  payment  of  the  purchase-money  at  the  time  of  the  sale  and  before 
It  was  maae  payable  by  the  conditions  of  sale,  gave  the  purchasers  no  greater 
interest  than  they  would  have  had  without  it :  nor  did  the  fact  that  the  mort- 
gage, under  whicii  the  sale  was  decreed  and  made, was  anterior  to  the  renewed 
lease  with  the  tenant  on  the  farm,  give  thorn  any  claim  to  the  rent  which  bad 
accrued  before  the  sale  was  made,  and  while  the  mortgagor  was  in  prssession. 

Error  to  the  Common  Pleas  of  Northumberland  county. 
This  was  an  action  of  covenant,  brought  November  13th  1860, 
by  William  L.  Dewart  against  George  Garrett,  in  which  the  fol- 
lowing case  was  stated  for  the  opinion  of  the  court : — 

By  articles  of  agreement,  dated  the  2d  day  of  March,  a.  d. 
1846,  sealed  and  delivered  by  and  between  Lewis  Dewart  of  the 
one  part  and  George  Garrett,  the  defendant,  on  the  other  part, 
said  Lewis  Dewart  demised  and  leased  unto  the  said  George 
Garrett  a  certain  messuage  and  tract  of  land,  of  which  the  said 
Lewis  Dewart  was  seised  in  fee  simple,  situate  in  Penn  township, 
then  in  Union,  now  in  Snyder  county  and  state  of  Pennsylvania, 
and  then  occupied  by  Christian  and  Henry  Martin,  for  the  term 
of  one  year,  commencing  the  1st  of  April  1846  and  ending  the 
1st  April  1847;  and  by  the  same  articles  of  agreement  the  said 
George  Garrett  covenanted  "  to  deliver  one-half  of  all  the  grain, 
wheat,  rye,  corn,  buckwheat,  and  oats**  raised  on  the  demised 
premises  "  to  the  said  Lewis  in  the  mow  or  corn-crib/  and  then 
to  thrash  it  and  deliver  it  in  the  bushel  in  the  said  Lewis's  store- 
house, or  in  any  storehouse  in  Charlestown,  Selinsgrove,  or  the 
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neighbourhood.  The  said  Lewis's  share  of  corn  to  be  put  into 
his  cribs  until  he  should  want  it  thrashed,  then,  upon  giving  the 
said  George  information,  he  to  thrash  and  haul  and  put  it  in  the 
storehouse  of  said  Lewis,  or  in  a  boat  at  the  canal,  or  any  place 
in  the  neighbourhood,  at  his,  George's,  expense — the  said  Lewis 
to  have  one-third  of  the  turnips  raised  on  the  place  delivered  at 
the  barn — the  said  George  to  give  the  said  Lewis  all  the  hay  and 
straw,  with  the  grain  in  or  out,  raised  on  the  place,  to  be  de- 
livered either  in  stack  or  at  the  barn,  but  the  said  George  is  to 
have  the  use  of  all,  or  so  much  of  the  hay  and  straw  as  he  might 
want  to  feed  his  cattle  for  the  purpose  of  making  manure  for  the 
place,  it  being  the  intention  of  the  said  Lewis  that  all  the  hay 
and  straw  should  be  used  on  the  farm,  and  that  neither  party 
take  or  suffer  any  to  be  taken  off  of  said  farm." 

Under  the  said  demise  and  lease  the  said  George  Garrett,  on 
the  1st  day  of  April,  a.  d.  1846,  entered  into  the  possession  of 
the  said  aemised  premises,  and  held  the  same  under  the  said 
demise  and  lease,  as  the  tenant  of  the  said  Lewis  Dewart  from 
year  to  year,  until  the  death  of  the  said  Lewis  Dewart,  which 
occurred  on  the  26th  day  of  April,  A.  D.  1852.  By  his  will, 
dated  the  10th  day  of  December,  a.  d.  1851,  and  duly  proved  the 
12th  day  of  May  1852,  the  said  Lewis  Dewart  devised  the  said 
demised  premises  and  farm  in  fee  simple  to  William  L.  Dewart, 
who  was  also  his  only  child  and  heir,  and  is  the  plaintiff  in  this 
action.  After  the  death  of  the  said  Lewis  Dewart,  the  said 
George  Garrett  held  the  said  demised  premises  and  farm,  under 
the  same  demise  and  lease  of  the  2d  of  March  1846,  as  tenant 
from  year  to  year  of  the  said  William  L.  Dewart,  until  the  Ist 
day  of  April  1859,  on  which  day  they,  the  said  William  L. 
Dewart  and  George  Garrett,  sealed  and  delivered  the  following 
agreement  between  them,  written  upon,  the  back  of  the  aforesaid 
articles  of  agreement  between  the  said  Lewis  Dewart  and  George 
Garrett,  dated  the  2d  day  of  March  1846,  viz. : — 

"  It  is  hereby  agreed  that  the  within  agreement  is  extended 
for  three  years,  except  that  the  said  George  is  not  hereafter  to 
thrash  the  corn,  but  is  to  thrash  and  deliver  all  the  other  grain 
as  usual  whenever  I  may  direct  him  to  do  it  during  each  year; 
he  may  also  sell  eleven  tons  of  hay  during  this  term.  This  ex- 
tension of  the  within  lease  is  to  run  from  this  date.  Witness 
our  hands  and  seals  this  1st  day  of  April  1859. 

"  W.  L.  Dewart. 
"  George  Garrett. 

"  Witness :  S.  D.  Jordan." 

After  the  death  of  his  father,  William  L.  Dewart  executed  a 
mortgage  of  the  said  demised  premises  and  farm  to  J.  W.  Bassler, 
to  secure  the  payment  of  $10,000  to  him,  which  mortgage  is 
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dated  the  23d  day  of  May  1857,  and  was  duly  recorded  in  the 
recorder's  oflSce  of  Snyder  county  on  the  23d  day  of  November 
1857.  The  said  J.  W.  Bassler  afterwards  sued  out  a  writ  of  9cirt 
facias  upon  the  said  mortgage  in  the  Court  of  Common  Pleas  of 
Snyder  county,  and  recovered  judgment  thereon  for  the  amount 
of  the  said  mortgage-money  against  tho  said  premises.  A  writ 
of  levare  facias  was  issued  out  of  the  said  court,  No.  6  of  May 
Term  1860,  upon  the  said  judgment,  by  virtue  of  which  writ  the 
sheriff  of  Snyder  county  levied  upon,  and  on  the  21st  day  of 
May  1860  sold  the  said  demised  premises  to  George  Schnure  and 
John  Hummel,  and  afterwards,  on  the  27th  day  of  September 
1860,  by  his  deed  acknowledged  on  this  last-mentioned  day  before 
the  said  Court  of  Common  Pleas  of  Snyder  county,  granted  and 
conveyed  the  said  demised  premises  unto  the  said  George  Schnure 
and  John  Hummel  and  their  heirs. 

George  Garrett  raised  on  the  said  demised  premises  six  hun- 
dred and  seventy-three  bushels  and  fifty  pounds  of  red  wheat, 
and  one  hundred  and  ninety-nine  bushels  and  fifty-four  pounds 
of  white  wheat,  which  was  sown  in  the  month  of  September 
1859,  and  harvested  and  put  in  the  mow  in  the  barn  on  the  said 
premises  in  the  month  of  July  1860,  and  was  thrashed  during  the 
months  of  October  and  November  of  the  same  year ;  also  seven 
hundred  and  sixty  bushels  of  oats,  which  was  sown  in  the  month 
of  April  1860,  and  harvested  and  put  in  the  mow  in  the  barn  on 
the  said  premises  in  the  month  of  July  of  the  same  year,  and 
thrashed  during  the  months  of  October  and  November  of  the 
same  year. 

On  the  1st  day  of  August  1860,  William  L.  Dewart  served  the 
following  notice  in  writing  upon  the  said  George  Garrett  per- 
sonally, to  wit : — 

"Notice  to  George  Garrett,  tenant. — I  hereby  give  you  notice 
that  I  wish  you  to  thrash  and  deliver,  by  the  1st  day  of  Septem- 
ber next,  the  landlord's  share  of  the  crop  you  have  just  harvested 
and  garnered  on  the  farm  you  hold  as  tenant  under  a  lease  from 
me.  "W.  L.  Dbwart." 

"  Sunbury,  August  1st  1860." 

The  defendant,  George  Garrett,  has  not  delivered  to  the  said 
William  L.  Dewart  the  landlord's  share  of  the  said  wheat  or  oats, 
or  any  part  thereof.  The  said  red  wheat  is  of  the  value  of  $1.10 
per  bushel,  the  said  white  wheat  is  of  the  value  of  $1.18  per 
bushel,  and  the  said  oats  is  of  the  value  of  twenty-five  cents  per 
bushel. 

The  parties  also  agree  to  the  following  facts,  to  be  considered 
by  the  court  in  the  decision  of  this  cause,  to  wit : — The  condi- 
tions of  the  above-mentioned  sheriff's  sale,  made  the  21st  day  of 
May  1860,  as  aforesaid,  were  that  *'  30  per  cent,  of  the  purchase* 
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money  should  be  paid  when  the  property  was  struck  down,  and 
the  balance  at  the  September  court  (then)  next,  when  a  deed 
would  be  acknowledged  and  delivered  by  the  sheriff  to  the  pur- 
chaser.** And  the  said  demised  premises  were  purchased  at  the 
said  sheriff's  sale  by  the  said  George  Schnure  and  John  Hummel, 
on  the  above-mentioned  conditions.  On  the  26th  of  May  1860 
the  sheriff  paid  into  court  $14,340,  the  amount  of  the  purchase- 
money  after  deducting  the  expenses  of  sale,  &c. ;  and  on  the 
same  day  the  said  court,  on  the  application  of  the  counsel  for 
the  execution-creditor,  J.  W,  Bassler,  appointed  an  auditor  to 
distribute  the  fund  in  court  to  and  among  the  lien-creditors  of 
the  said  William  L.  Dewart.  On  the  25th  September  1860  the 
said  auditor  made  report  to  the  said  court  of  the  distribution  of 
the  said  fund  to  and  among  the  said  creditors,  which  report  on 
the  same  day  was  read  and  confirmed  nisi  by  the  said  court,  and 
was  confirmed  absolutely  by  the  court  on  the  25th  October  1860. 
On  the  26th  June  1860,  William  L.  Dewart  filed  in  said  court 
exceptions  to  the  said  sheriff's  sale,  and  the  court  granted  a  rule 
on  the  parties  interested  to  show  cause  why  the  said  sale  should 
not  be  set  aside.  After  argument,  the  court,  on  the  27th  Sep* 
tember  1860,  overruled  the  said  exceptions,  discharged  the  said 
rule  to  show  cause,  and  ordered  the  said  deed  to  be  acknow- 
ledged, and  the  said  sheriff's  deed  was  acknowledged  and  de- 
livered the  same  day  as  above  stated.  The  said  defendant, 
George  Garrett,  continued  in  possession  of  the  said  demised  pre- 
mises under  the  above-mentioned  demise  and  lease  until  the  1st  of 
April  1861,  when  he  accepted  a  new  lease  from  the  said  George 
Schnure  and  John  Hummel.  It  is  also  agreed  between  the  said 
parties,  that  the  said  George  Schnure  and  John  Hummel,  shortly 
after  the  day  of  the  said  sheriff's  sale,  and  before  any  of  the  said 
grain  was  cut,  notified  the  said  George  Garrett  that  they  claimed 
the  landlord's  share  of  the  said  grain  by  virtue  of  their  purchase 
of  the  said  demised  premises  at  the  said  sheriff's  sale,  and  re- 
quired him  the' said  George  Garrett  not  to  pay  or  deliver  the 
said  rent  to  the  plaintiff,  but  to  pay  and  deliver  it  to  them,  and 
that  they  still  claim  the  same  of  the  said  George  Garrett. 

If  the  court  shall  be  of  opinion  that  said  plaintiff  was  entitled 
to  receive  of  and  from  the  said  defendant  the  one-half  part  of  the 
said  wheat  and  oats,  then  judgment  to  be  entered  in  favour  of 
the  plaintiff  for  the  sum  of  $677.30,  with  interest  from  the  13th 
November  1860,  and  costs  of  suit.  But  if  the  court  shall  be  of 
opinion  that  the  said  plaintiff  was  entitled  to  receive  of  and  from 
the  said  defendant  the  one-half  part  of  the  said  wheat,  but  no 
part  of  the  said  oats,  then  judgment  to  be  entered  in  favour  of 
the  plaintiff  for  the  sum  of  $487.30,  with  interest  on  the  same 
from  the  13th  of  November  1860,  with  costs  of  suit.  But  if  the 
court  shall  be  of  opinion  that  the  §aid  plaintiff  was  not  entitled 
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to  recover  of  and  from  the  said  defendant  any  part  of  either  the 
said  wheat  or  of  the  said  oats,  then  judgment  to  be  entered  in 
favour  of  the  defendant  against  the  plaintiff  for  the  costs  of  suit. 
It  is  agreed  that  either  party  shall  have  the  right  to  sue  out  and 
have  a  writ  of  error,  &c. 

The  court  below  (Jordan,  P.  J.)  held  that  the  rent  had  actually 
accrued ;  that  it  was  paid  by  its  delivery  into  the  mow  according 
to  the  terms  of  the  lease,  and  was  not  rent  becoming  due  and 
payable.  Judgment  on  the  case  stated  was  therefore  entered  in 
favour  of  the  plaintiff  for  the  sum  of  ?677.30,  with  interest  from 
the  13th  March  1860  to  November  4th  1861,  making  together 
the  sum  of  §716. 81 ;  which  was  assigned  for  error  on  writ  of 
error  purchased  by  the  defendant  below. 

Pending  these  proceedings  Garrett  died,  and  George  App, 
administrator  with  the  will  of  deceased,  was  substituted. 

George  Hill  and  George  F,  Miller^  for  plaintiff  in  error,  con- 
tended that  the  landlord's  share  of  the  wheat  and  oats  growing 
on  the  farm  at  the  time  of  the  sheriff's  sale  was  the  property  of 
the  sheriff's  vendees ;  that  rent  reserved  upon  a  lease  for  years 
accompanies  the  reversion,  unless  separated  by  an  express  reser- 
vation, citing  the  Act  of  16th  June  1836,  §§  119,  120,  Br.  Purd. 
348 ;  Johnson  v.  Smith,  3  Penna.  Rep.  500 ;  Bank  of  Pennsyl- 
vania V.  Wise,  3  Watts  394;  Braddee  v.  Wiley,  10  Id.  362; 
Rinehart  v,  Olwine,  5  W.  &  S.  157 ;  Boyd  v.  McCombs,  4  Barr 
146;  Menough's  Appeal,  5  W.  &  S.  432;  Sallade  v.  James,  6  Barr 
144 ;  Cobel  v.  Cobel,  8  Id.  342.  That  although  the  deed  was 
not  acknowledged  (because  of  exceptions  that  were  filed  by  Mr. 
Dewart)  until  after  the  grain  was  cut,  the  sheriff's  vendees  hav- 
ing paid  the  whole  of  the  purchase-money  while  the  grain  was 
growing  were  in  fact  the  owners  of  the  land  from  that  time : 
Morrison  v.  Wurtz,  7  Watts  437;  Stephen's  Appeal,  8  W.  & 
S.  186. 

Joshua  W.  Comly^  for  defendant  in  error. — As  the  mortgage 
of  William  L.  Dewart  to  Bassler  was  executed  and  recorded  prior 
to  the  extension  of  the  lease  by  Dewart  and  Garrett  on  the  1st 
of  April  1859,  the  purchasers  at  sheriff's  sale  of  the  mortgage 
premises  sold  upon  the  judgment  recovered  upon  the  mortgage, 
and  the  acknowledgment  and  delivery  of  the  sheriff's  deed  to 
them,  had  the  option  to  aflSrm  or  disaflSrm  the  lease  as  they 
pleased.  If  they  had  disaffirmed  the  lease,  they  would  have  had 
not  a  reversion,  but  a  right  to  the  land  in  possession,  and  would 
have  been  without  pretence  of  claim  to  any  part  of  the  grain  in 
dispute :  Bank  v.  Ege,  9  Watts  436 ;  Hemphill  v.  Tevis,  4  W.  & 
S.  541.  Had  they  evicted  Garrett,  he  might  have  defended 
against  the  claim  for  rent  for  the  then  current  year  on  the  ground 
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of  the  eviction,  but  would  not  thereby  have  been  relieved  from 
his  obligation  to  pay  the  rent  for  the  previous  year,  which  expired 
on  the  1st  of  April  1860.  He  would  still  have  been  liable  to 
deliver  to  the  plaintiff  the  landlord's  share  of  the  wheat,  the  value 
of  which  is  claimed  in  this  action.  They  did  not  disaffirm  the 
lease,  but  on  the  contrary  affirmed  it.  After  the  delivery  of  the 
sheriff's  deed  to  them  and  their  affirmance  of  the  lease,  Schnure 
and  Hummel  became  seised  of  the  reversion. 

*'  The  wheat  was  sown  in  September  1859,  and  belonged  to  the 
tenancy  of  the  year,  which  ended  on  the  1st  of  April  1860,  before 
the  sheriff's  sale,  and  therefore  the  purchasers  are  not  entitled 
to  any  share  of  the  grain  as  rent.  It  was  a  sale  after  the  ex- 
piration of  the  term  out  of  which  the  rent  accrued,  and  the  rent 
did  not  go  with  the  reversion:  Borrell  v.  Dewart,  1  Wright 
134-138." 

The  oats  were  sown  in  April  1860,  and  belonged  to  the  tenancy 
of  the  year,  which  ended  on  the  1st  of  April  1861.  Garrett  had 
possession  of  the  demised  premises  during  this  year  under  the 
lease,  and  was  bound  to  deliver  the  landlord's  share  of  the  oats 
to  either  Dewart,  his  lessor,  or  to  Schnure  and  Hummel,  as 
owners  of  the  reversion.  The  sheriff's  deed  for  the  premises  to 
Schnure  and  Hummel  was  acknowledged  on  the  27th  of  Septem- 
ber 1860,  and  before  that  day  they  were  not  entitled  to  either 
the  possession  or  the  rents  or  profits :  Hawk  v,  Sterich,  5  S.  & 
R.  157-161 ;  Morrison  v.  Wurtz,  7  Watts  438 ;  Storch  v.  Carr,  4 
Casey  135 ;  Act  of  16th  June  1836,  §  119 ;  Bank  v.  Ege,  9  Watts 
436 ;  Fullerton  v,  Shauffer,  2  Jones  220.  In  the  cases  of  Bank 
V.  Wise,  3  Watts  394,  and  Braddee  v.  Wiley,  10  Id.  362,  the 
rent  is  expressly  stated  to  have  become  due  after  the  acknow- 
ledgment of  the  sheriff's  deed  in  each  case.  By  the  terms  of  the 
lease  and  notice,  the  landlord's  share  of  the  oats  became  deliver- 
able on  the  1st  of  September  1860 ;  it  was  rent  payable  on  that 
day,  and  never  was  rent  "  accruing  at  or  after  the  acknowledg- 
ment of  the  sheriff's  deed." 

The  opinion  of  the  court  was  delivered,  November  17th  1862,  by 
Strong,  J. — We  are  of  opinion  that  the  rent  which  is  in  con- 
troversy in  this  case  had  accrued  before  the  acknowledgment  and 
delivery  of  the  deed  to  the  purchasers  at  sheriff's  sale.  By  the 
terms  of  the  lease,  the  grain  in  which  the  rent  was  payable  was 
to  be  delivered  to  the  landlord  in  the  mow  or  corn  crib.  Then, 
that  is,  after  its  delivery,  the  tenant  was  under  obligation  to 
thrash  it,  ,and  deliver  it  at  some  storehouse ;  and  he  covenanted 
to  thrash  and  deliver  all  the  grain  except  corn,  whenever,  in  each 
year,  he  might  be  directed  by  the  landlord  to  do  it.  The  dispute 
in  this  case  relates  to  the  wheat  and  oats.  The  wheat  was  sown 
on  the  demised  premises  in  September  1859,  and  the  oats  were 
sown  in  April  1860.     Both  crops  were  harvested  and  put  in  the 
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mow  in  July  1860.  On  the  1st  of  August,  in  that  year,  the 
landlord  gave  notice  to  the  tenant  to  thrash  and  deliver  the 
crops  by  the  Ist  of  September  then  next  following,  but  they  were 
not  thrashed  until  October  and  November.  Now,  if  it  be  con- 
ceded that  the  time  of  delivery  in  the  mow  was  not  the  time 
fixed  for  the  payment  of  the  rent,  it  is  not  to  be  questioned  that 
the  rent  was  payable  when  the  landlord  directed  the  grain  to  be 
thrashed  and  delivered.  It  matters  not  what  the  custom  of  the 
country  is  in  regard  to  the  time  of  thrashing.  The  parties  did 
not  leave  the  time  to  be  determined  by  custom.  They  defined  it 
by  their  contract.  Nor  has  it  anything  to  do  with  the  case,  that 
the  grain  may  not  in  fact  have  been  so  delivered  as  to  vest  the 
ownership  in  the  landlord,  so  as  to  enable  him  to  maintain 
replevin.  The  inquiry  in  hand  does  not  relate  to  the  ownership 
of  the  grain.  It  is,  when  was  it  deliverable  or  payable  according 
to  the  contract  ?  for  when  the  rent  became  due  and  payable,  then 
it  had  accrued.  In  every  aspect  of  the  case,  therefore,  the  rent 
must  be  considered  as  having  accrued  by  the  Ist  of  September 
1860. 

The  sheriff's  deed  of  the  landlord's  interest  in  the  farm  was 
acknowledged  and  delivered  on  the  27th  of  September  1860, 
after  the  rent  had  accrued  or  become  due  and  payable.  The 
purchasers  at  the  sheriff's  sale  are  not  then  entitled  to  the  grain, 
unless  their  position  is  improved  by  the  other  facts  found  in  the 
case  stated,  to  which  we  will  now  refer.  The  sheriff's  sale  was 
made  on  the  21st  of  May  1860,  and  the  conditions  of  the  sale 
were  that  "  thirty  per  cent,  of  the  purchase-money  should  be  paid 
when  the  property  was  struck  down,  and  the  balance  at  the  Sep- 
tember court  then  next,  when  a  deed  would  be  acknowledged  and 
delivered  to  the  purchaser."  Upon  these  conditions  the  property 
was  struck  down.  The  purchasers  appear  to  have  paid  the  whole 
amount  of  their  bid  at  once,  and  to  have  notified  the  tenant  that 
they  claimed  the  landlord's  share  of  the  grain.  Exceptions  to 
the  confirmation  of  the  sale  were  filed  by  the  landlord,  but  they 
were  overruled,  and  the  deed  was  acknowledged  and  delivered  at 
the  time  appointed  in  the  conditions  of  sale.  The  tenant  con- 
tinued in  possession  of  the  demised  premises  under  the  lease 
until  the  1st  of  April  1861,  when  a  new  lease  was  made  to  him 
by  the  purchasers. 

It  hardly  needs  be  said  that  the  payment  of  all'the  purchase- 
money  before  it  was  made  payable  by  the  conditions  of  sale  gave 
the  purchasers  no  greater  interest  in  the  land  than  they  would 
have  had  without  an  anticipated  payment.  By  the  contract,  they 
were  not  entitled  to  a  deed  until  the  September  court,  and  it  may 
fairly  be  presumed  that  they  bid  less  because  the  delivery  of  the 
deed  was  to  be  so  long  delayed. 

The  argument  of  the  plaintiff  in  error  is,  that  when  the  pro- 
perty was  struck  off  to  the  purchasers  (May  2l8t  1860),  they 
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acquired  an  inceptive  interest  in  the  farm ;  that  when  the  deed 
was  subsequently  made  to  them,  their  title  related  back  to  its 
inception;  and  that  they  became  the  owners  of  the  reversion 
from  that  time.  It  is  true  that  it  has  been  held  that  a  bidder  at 
a  sheriflf's  sale,  to  whom  the  property  has  been  struck  down,  has 
an  inceptive  interest  in  it  which  may  be  bound  by  the  lien  of  a 
judgment,  even  before  the  itcknowleagment  of  the  sheriff's  deed. 
Yet  it  by  no  means  follows  from  this,  that  after  he  has  obtained 
his  deed  his  title  relates  to  the  date  of  his  bid  in  any  such  sense 
as  to  divest  from  that  time  the  ownership  of  the  debtor  whose 
land  has  been  sold.  Undoubtedly  it  does  not.  Until  the  sale  has 
been  consummated  by  the  acknowledgment  and  delivery  of  the 
deed,  the  debtor  is  entitled  to  the  possession  with  all  its  attendant 
advantages.  Until  then,  the  purchaser  cannot  move  a  step 
towards  dispossessing  the  debtor  or  his  tenant ;  and  though  he 
may  have  a  possible  or  inceptive  interest,  like  a  purchaser  by 
articles  who  nas  paid  no  money,  he  has  acquired  no  title  to  the 
present  enjoyment.  His  rights,  as  against  a  tenant  of  the  exe- 
cution defendant,  are  clearly  defined  in  the  119th  section  of  the 
Act  of  June  16th  1836,  entitled  **  An  Act  relating  to  Executions." 
It  is  there  declared  that  he  shall  be  deemed,  upon  receiving  a 
deed  for  the  land,  "  the  landlord  of  such  tenant,  lessee,  or  other 
person,  and  shall  have  the  like  remedies  to  recover  any  rents  or 
sums  accruing  subsequentli/  to  the  acknowledgment  of  a  deed  to 
/iiw,"  as  the  defendant  might  have  had  if  no  such  sale  had  been 
made.  Decided  cases  also  recognise  the  right  of  a  purchaser  to 
no  other  rents  than  such  as  accrue  after  the  acknowledgment  of 
the  sheriff's  deed  and  its  delivery :  Scribner  v.  Stanley,  2  Rawle 
278 ;  Boyd  v.  McCombs,  4  Barr  146.  In  cases  where  the  mort- 
gage or  judgment  under  which  the  property  has  been  sold  is 
paramount  to  the  lease,  he  has  the  option  to  affirm  or  disaffirm 
the  lease.  If  he  disaffirms  it,  he  can  claim  no  rent :  Bank  t;.  Ege, 
9  Watts  436.  If  he  affirms  it,  he  becomes  landlord  only  from 
the  time  when  he  receives  his  deed.  In  this  case  the  tenancy 
was  affirmed. 

The  fact  that  the  mortgage  under  which  the  sale  was  decreed 
and  made  was  anterior  to  the  renewed  lease  to  the  tenant,  does 
not  strengthen  the  claim  of  the  purchasers  to  the  rents  which 
had  accrued  when  the  sale  was  made.  The  profits  of  land  belong 
to  the  person  who  is  in  rightful  possession  by  himself  or  his  ten- 
ants. The  mortgage  did  not  disturb  the  mortgagor's  right  to  the 
possession.     That  was  done  only  by  the  sale. 

It  follows  that  there  was  no  error  in  giving  judgment  for  the 
plaintiff  on  the  case  stated.  There  appears,  however,  to  have 
been  an  error  in  the  amount,  which  we  correct. 

Judgment  affirmed  for  3624.  18,  with   interest  from 
November  4th  1861. 
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Franklin  Fire  Insurance  Company  versus  Updegraff 

et  aL 

Proper  Mode  of  assigning  Errors, — Insurance. — Destruction  of  Property 
in  Building  described  in  Policy^  a  Question  of  Fact. — Evidence  of  this 
Fact  derived  from  Declarations  of  Company. —  Waiver  of  Statement 
of  Loss.  —  Additional  Insurance^  effect  of  —  ^^  False  Swearing  or 
Fraud^^  effect  of  on  Policy. — "  Hazardous  Hisks,'*  what  are  in  Insu- 
rance on  Merchandise. — List  of  Items  of  Loss,  when  not  Evidence. 

1.  Assignments  of  error  in  answers  to  points  submitted,  setting  forth  the 
points  only,  are  insufficient,  unless  they  specify  how  the  court  erred,  or  in 
what  the  alleged  mistakes  consisted. 

2.  It  is  for  the  jury  to  determine  as  a  question  of  fact  from  the  evidence, 
whether  the  merchandise  insured  was  destroyed  in  the  "  building*'  described 
in  the  policy :  but  if  a  building  contain  several  store-rooms,  and  there  be  any 
uncertainty  as  to  whether  all  the  rooms  were  intended,  it  is  fatal  to  the  insurers, 
for  the  language  of  the  policy  is  theirs  and  is  to  be  construed  most  strongly 
against  them. 

3.  Where  the  insurance  company  had  given  permission  to  the  assured  to 
enlarge  the  "  building**  in  whicn  the  merchandise  insured  was  then  contained, 
the  same  in  which  it  was  subsequently  burned,  and  in  the  permission  had 
mentioned  the  goods  as  insured  in  the  building,  requiring  that  no  goods  should 
be  kept  in  the  second  story  after  the  completion  of  the  addition,  it  is  such 
evidence  that  the  store-rooms  of  the  assured  were  in  the  building  described  in 
the  policy  as  to  justify  a  submission  of  the  question  to  the  jury. 

4.  The  jury  must  determine  from  the  evidence  the  degree  of  particularity 
in  the  account  of  the  loss  sent  to  the  insurance  company  the  nature  of  the 
case  admitted  of. 

5.  A  particular  statement  of  the  loss  may  be  waived  by  the  company,  and 
if  there  be  any  evidence  from  which  such  a  waiver  may  be  inferred,  is  for  the 
jury:  where  the  agent  of  the  company  had  agreed  with  the  assured  to 
ascertain  the  amount  of  their  loss  from  their  books,  and  in  the  answer  sent 
by  the  company  in  reply  to  the  statement  of  the  loss,  refusing  payment  "on 
account  of  circumstances  connected  'vtrith  the  insurance,''  there  was  no  objection 
to  the  statement  sent,  the  evidence  of  waiver  was  sufficient  to  justify  a  sub- 
mission to  the  jury. 

G.  Though  by  the  policy  the  assured  were  required  to  give  notice  of  all 
additional  insurances  made  in  their  behalf,  the  omission  to  give  notice  of  an 
additional  insurance  not  on  the  same  property  will  not  prevent  a  recovery  on 
the  policy  after  loss. 

7.  To  create  a  forfeiture  under  a  clause  in  the  policy  declaring  that  all  false 
swearing  or  fraud  shall  cause  a  forfeiture  of  all  claims  against  the  insurers, 
the  false  swearing  must  be  done  wilfully  and  knowingly  with  a  view  to  defraud 
the  company. 

8.  An  insurance  on  "merchandise"  such  as  is  usually  kept  in  country  stores 
is  not  void  because  hardware,  china,  and  glassware,  looking-glasses,  &c.,  were 
not  specifically  mentioned,  if  the  articles  were  such  as  are  usually  kept  in 
country  stores,  which  was  for  the  jury  to  determine. 

9.  Where  a  list  of  items  was  taken  down  by  counsel  from  the  testimony  of 
a  witness  on  the  trial  of  the  same  case  before  arbitrators,  the  paper  containing 
it  cannot  be  made  evidence  on  the  trial  by  any  answer  of  the  witness  as  to  ii« 
correctness:  nor,  where  the  witness  had  been  called  by  the  defendant,  and 
had  stated  that  at  the  arbitration  he  gave  a  particular  account  of  the  items  of 
loss,  was  it  error  to  refuse  to  permit  the  question  to  be  asked  by  the  defendant 


Digitized  by 


Google 


1862.]  OF  PENNSYLVANIA.  351 

[Franklin  Fire  Insurance  Co.  v,  Updegraff  et  aL] 

whether  the  list  then  shown  to  him,  as  taken  down  at  the  arbitration,  was  a 
oorrect  statement. 

Error  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  of  covenant  brought  by  Abraham  Updc- 
graflf,  A.  A.  Winegardner,  and  Wm.  Updegraff,  partners  doing 
business  as  Updegraff,  Winegardner  k  Co.,  for  the  use  of  J.  H. 
Fulmer  &  Co.,  against  the  Franklin  Fire  Insurance  Company. 

The  material  facts  of  the  case  are  as  follows  : — On  the  24th  day 
of  March  1853,  the  Franklin  Fire  Insurance  Company  of  Philadel- 
phia issued  their  policy  of  insurance  for  one  year  to  Updegraff, 
Winegardner  &  Co.,  insuring  $10,000  on  "  merchandise,  such  as  is 
usually  kept  in  country  stores,  contained  in  a  three  siory  brick  build- 
ing on  the  south-east  corner  of  Third  street  and  Sugar  alley,  in  the 
town  of  Williamsport,  Lycoming  county,  Pennsylvania,  with  privi- 
lege to  erect  a  brick  building  on  the  back  part  of  the  lot  adjoin- 
ing the  above-named  building  in  the  rear,"  which  policy  was 
continued  by  endorsements  from  year  to  year. 

On  the  29th  of  April  1854,  Updegraff,  Winegardner  k  Co. 
assigned  their  interest  to  Ralph  Elliot  and  J.  II.  Fulmer. 

March  6th  1856,  Ralph  Elliot  transferred  to  J.  II.  Fulmer. 

May  11th  1857,  J.  H.  Fulmer  transferred  to  J.  H.  Fulmer  k 
Co.,  the  plaintiffs  below. 

On  the  24th  July  1858,  the  following  endorsement  was  made 
on  the  policy : — 

"  Elliot  &  Fulmer,  the  assignees  of  the  within  policy  of  insur- 
ance, have  permission  to  make  an  addition  to  the  building  in 
which  the  goods  insured  are  contained,  running  back  to  the  alley 
81  feet  one  story  high,  and  30  feet  two  stories  high,  and  both  22 
feet  wide,  making  the  total  length  of  addition  111  feet ;  after 
completion  no  goods  to  be  kept  on  second  story.  This  addition 
to  be  without  prejudice  to  the  within  policy.  After  the  addition 
above  mentioned  all  goods  on  the  second  story  to  be  at  the  risk 
of  Elliot  &  Fulmer. 

'*  Bv  direction  of  the  company,  &c. 

"  July  24th  18oo.  ''  C.  W.  Scates,  Agent.'' 

On  the  29th  October  1853,  Updegraff,  Winegardner  &  Co. 
effected  an  insurance  in  the  Lycoming  County  Mutual  Insurance 
Company  for  $3000,  on  "  stock  of  merchandise  as  described  in 
their  application,"  which  application  is  as  follows : — 

"  For  merchandise  owned  and  occupied  by  said  A.  Updegraff, 
Winegardner  k  Co.,  and  the  contents  contained  in  the  said  barn, 
wagon,  and  warehouse,  owned  by  A.  A.  Winegardner,  situate  in 
the  borough  of  Williamsport,  Lycoming  county,  Penna.,  on  the 
corner  of  Sugar  and  Tom  alley,  valued  at  $3000.  For  a  further 
description  of  eaid  warehouse,  &c.,  see  application  of  A.  A. 
Winef^ardner  of  aame  date  for  insurance  on  the  same. 
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"  Contents  to  be  insured  as  follows :  sugar,  salt,  coffee,  iron, 
steel,  and  other  heavy  articles  of  merchandise,  wagons,  horses, 
&c.     A  good  well  of  water  with  pump  in  yard." 

"  Application  No.  34,733  of  A.  A.  Winegardner,  merchant, 
&c.,  for  insurance  on  '  a  new  frame  barn,  wagon,  and  wareroom, 
owned  by  said  Winegardner,  and  occupied  by  Updegraff,  Wine- 
gardner &  Co.  for  warehouse,  &c.,  situate  in  the  borough  of  Wil- 
liamsport,  Lycoming  county,  Penna.,  on  the  corner  of  Tom  and 
Sugar  alley,  front  on  Tom  alley,  52  by  30  feet ;  back  part  on 
Sugar  alley,  20  by  20  feet ;  adjoining  Js  a  pig-sty  and  hen-coop, 
10  by  10  feet ;  all  two  stories  high,  well  finished  and  in  good 
repair — valued  at  $650 ;  2  feet,  a  frame  wood-house  adjoining 
the  brick  candy- shop  manufactory;  east  10  feet  is  the  new  frame 
barn  of  R.  Faries,  Esq. ;  south  is  Tom  alley ;  west  is  Sugar  alley ; 
a  good  well  of  water,  with  pump,  in  the  yard.' " 

The  interest  in  this  policy  was  also  assigned  to  the  plaintiffs 
below  as  follows : — 

On  the  29th  of  April  1854,  Updegraff,  Winegardner  &  Co. 
assigned  their  interest  to  Ralph  Elliot  and  J.  H.  Fulmer. 

March  6th  1856,  Ralph  Elliot  transferred  his  interest  to  J.  H. 
Fulmer. 

May  11th  1857,  J.  H.  Fulmer  transferred  to  J.  H.  Fulmer  & 
Co.,  the  plaintiffs  below. 

In  July  1855,  the  "  addition  to  the  building"  was^  commenced. 
It  was  22  feet  wide,  and  covered  the  81  feet  of  vacant  ground 
between  the  store  and  "the  barn,  wagon,  and  warehouse,"  and  to 
make  room  for  its  further  extension  to  the  alley,  the  "barn, 
wagon,  or  warehouse"  was  cut  down  and  entirely  removed  for  a 
width  of  22  feet,  and  a  new  brick  building  erected  on  its  site, 
constituting  an  extension  of  the  store  in  one  continuous  room, 
22  by  111  feet,  without  any  partition  or  division  whatever,  thus 
throwing  the  whole,  from  Third  street  to  Tom  alley,  into  one 
open  store-room,  208  feet  long. 

The  work  was  completed  in  October  of  the  same  year,  and  the 
whole  occupied  with  goods,  and  continued  to  be  so  occupied  until 
the  fire.  The  stock  covered  by  both  these  policies,  as  claimed 
by  the  plaintiffs,  was  contained  in  the  same  store-room.  That 
of  the  Franklin  in  the  north  end.  Tha-t  of  the  Lycoming  in  the 
south  end. 

In  the  morning  of  April  7th  1858,  a  fire  broke  out  under  the 
office  in  the  new  building,  about  one  hundred  and  eight  feet  from 
Third  street.  It  was  a  total  loss,  and  a  claim  was  made  against 
both  the  Franklin  and  the  Lycoming  Mutual  Insurance  Co.  for 
the  amount  covered  by  their  respective  policies. 

C.  W.  Scates,  the  agent  of  the  Franklin  Company,  "two  or 
three  days  after  the  fire  informed  the  company  of  the  fact  by 
letter  as  agent  of  the  company,  and  not  a,s  Mr.  Fulmcr's  agent." 
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Shortly  after,  Allen  Robinet,  whom  the  insured  claimed  to  be 
an  agent  of  the  company,  but  which  was  denied,  came  to  Wil- 
liamsport  and  inspected  the  ruins.  Dr.  James  Rankin,  President 
of  the  Lycoming  Insurance  Company,  was  also  present  at  the 
same  time. 

The  books  of  Fulmer  &  Co.  were  shown  to  Dr.  Rankin  and 
Mr.  Robinet,  who  examined  them  together,  for  the  purpose  of 
ascertaining  the  aggregate  amount  of  the  whole  loss  on  the  en- 
tire stock  under  both  policies.  For  this  purpose  the  inventory 
of  the  whole  stock  as  taken  in  January  1858,  was  set  down,  and 
to  this  was  added  the  total  amount  of  goods  purchased  by  the 
firm  between  the  inventory  and  the  fire.  From  this  aggregate 
was  deducted  the  total  amount  of  sales  in  the  whole  store,  from 
January  1858,  the  date  of  the  inventory,  until  the  fire  on  the 
7th  April  1858.  The  difference  was  claimed  to  be  the  amount 
of  loss.  No  examination  was  made  to  ascertain  the  amount  of 
loss  under  either  of  the  policies  separately.  Nor  was  any  **  par- 
ticular account  of  loss"  ever  made  or  rendered  to  the  Franklin 
Company,  as  is  required  to  be  "  delivered  in"  to  the  company 
with  "  satisfactory  proof." 

Two  statements,  copies  of  each  other,  both  dated  April  13th 
1858,  signed  by  the  partners,  and  setting  forth  the  above  facts, 
were  sent,  one  to  the  Franklin  Company,  and  the  other  to  the 
Lycoming  Mutual,  which  was  the  only  statement  ever  given  to 
the  Franklin  Company. 

It  was  in  evidence  that  part  of  the  stock  consisted  of  "  china 
and  glassware,  opened,"  "groceries  and  hardware,"  all  of  which 
are  specified  in  the  12th  condition  of  the  policy  as  "  hazardous 
risks,"  and  which  subject  the  assured  to  a  higher  rate  of  pre- 
mium, and  which  "  must  be  inserted  in  the  policy,  which  other- 
wise will  be  void." 

On  the  trial  the  defendants  offered  to  prove  that  a  list  of  items 
of  loss  at  the  fire  (shown  to  one  of  the  witnesses),  as  taken  down 
by  counsel  at  the  arbitration,  was  a  correct  statement  of  the  items 
of  loss  as  sworn  to  by  him  before  the  arbitrators.  This  was 
objected  to  by  plaintiffs,  because  it  was  irrelevant,  and  because 
it  was  not  a  paper  made  by  witness,  nor  compared  by  him — and 
because,  also,  it  was  not  %,  proper  memorandum,  either  as  evi- 
dence in  the  cause,  or  to  refresh  the  recollection  of  the  witness. 
The  court  below  rejected  the  evidence. 

At  the  close  of  the  trial  the  defendant  requested  the  court  to 
charge  the  jury, 

1.  That  the  plaintiffs  have  not  shown  any  loss  of  merchandise 
in  the  building  mentioned  in  the  policy,  being  "  on  the  south- 
east corner  of  Third  street  and  Sugar  alley,  in  the  town  of  Wil- 
liamsport,"  whilst  the  uncontradicted  evidence  of  the  plaintiffs 
shows  that  they  sustained  no  loss  in  the  said  building  on  the  said 
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corner,  which  was  not  occupied  by  them,  but  by  onp  Emerson 
Higgins,  at  the  time  of  the  fire,  but  that  the  loss  for  which  they 
claim  occurred  in  the  adjoining  building. 

2.  There  is  no  evidence  that  the  insured  gave  notice  to  the 
secretary  of  the  Franklin  Fire  Insurance  Company  forthwith  of 
the  fire,  as  required  by  the  8th  condition  of  the  policy,  and  there 
is  no  evidence  that  the  defendants  ever  waived  or  dispensed  with 
such  notice. 

3.  The  account  of  the  loss  furnished  by  the  plaintiffs  to  the 
company  was  not  as  particular  as  the  nature  of  the  case  admit- 
ted of — for  the  evidence  shows  that  it  was  in  their  power  to  give 
the  details  of  their  loss. 

4.  The  statement  furnished  to  the  defendants  shows  that  there 
were  two  insurances  on  the  plaintiffs'  stock  of  goods — for  the 
loss  of  which  they  now  claim  one  in  the  Franklin  Fire  Insurance 
Company,  and  the  other  in  the  Lycoming  County  Mutual  Insur- 
ance Company,  of  which  latter  insurance  no  notice  was  ever 
before  given,  as  required  by  condition  6th,  to  be  endorsed  on  the 
policy  issued  by  the  defendants  to  the  plaintiffs. 

5.  If  the  declaration  that  two  insurances  were  on  their  stock 
of  merchandise  be  not  true,  as  sworn  to  by  the  plaintiffs  in  their 
statement  of  loss,  they  are  not  entitled  to  recover ;  because  it  is 
expressly  made  part  of  the  contract  that  all  false  swearing  shall 
cause  a  forfeiture  of  all  claims  on  the  insurers,  and  shall  be  a 
full  bar  to  all  remedies  against  the  insurer  on  the  policy. 

6.  The  evidence  shows  that  the  plaintiffs  had  on  hand  at  the 
time  of  fire  goods,  to  wit,  hardware,  china  and  glassware,  opened, 
looking-glasses,  &c.,  which,  by  the  13th  condition  of  the  policy, 
are  considered  hazardous  risks,  and  subject  the  insured  to  higher 
rates  of  premium,  and  which  merchandise  was  not  inserted  in 
the  policy,  the  omission  of  which  rendered  the  policy  void. 

The  court  below,  after  stating  the  main  facts  of  the  case, 
charged  the  jury  as  follows : — 

'*  A  policy  of  insurance  in  a  company  of  this  kind  is  a  cove- 
nant by  the  company  contracting  through  her  officers,  evidenced 
by  her  official  seal — the  other  party  accepting  the  policy  on  the 
terms  and  conditions  stated  in  it.  To  entitle  a  party  to  recover 
from  a  company,  he  is  bound  to  do  certain  things  mentioned  in 
the  policy.  These  he  is  bound  to  perform,  unless  dispensed  with 
by  the  company.  When  a  fire  happens,  the  insured  is  required 
forthwith  to  give  notice  to  the  secretary,  and  as  soon  as  possible 
after  to  deliver  in  as  particular  an  account  of  their  loss  or  damage 
as  the  nature  of  the  case  will  admit  of,  and  to  produce  to  the 
company  satisfactory  proof  thereof.  You  must  then  inquire 
whether  notice  of  the  fire  was  given  forthwith ;  and  if  there  is  no 
direct  proof  of  this,  has  the  company  either  received  notice  or 
acted  in  such  manner  as  to  satisfy  you  they  received  it,  or  acted 
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on  the  notice  given  them  by  Mr.  Scates,  who  was  the  agent  of 
the  company  in  this  phice. 

"  Mr.  Scates  states  that  within  two  or  three  days  after  the  fire 
occurred  he  informed  the  company  of  the  fact  by  letter.  That 
he  did  this  as  agent  of  the  company.  Shortly  after  this,  he 
states  that  a  man  named  Robinet  came  to  this  place  and  intro- 
duced himself  as  Mr.  Robinet.  In  what  character  was  Robinet 
here  ?  Did  he  come  here  without  any  knowledge  that  this  fire 
had  occurred,  or  was  he  here  with  a  knowledge  that  it  had 
occurred,  and  as  agent  of  the  company  ?  As  evidence  of  his 
being  the  agent,  and  that  he  was  sent  here  by  the  company,  acting 
through  the  president  of  the  company,  you  have  the  testimony  of 
Patrick  McGoven.  The  evidence  of  Valentine  Doebler,  who,  in 
a  few  days  after  the  fire  occurred — the  Wednesday  after  the  fire 
occurred — had  a  conversation  with  Mr.  Bancker,  the  president  of 
the  company,  in  Philadelphia,  in  which  conversation  Mr.  Bancker 
told  him  Robinet  was  their  agent.  Besides  these  declarHtions 
and  letters  to  McGoven,  you  have  the  despatch  sent  to  Phila- 
delphia by  Mr.  Bancker  (whether  by  him  or  not  you  will  deter- 
mine), dated  and  sent  the  13th  day  of  April  1858,  directed  to 
Allen  Robinet,  at  Williamsport,  which  was  received  by  Robinet 
in  Williamsport  the  same  day.  The  despatch  reads  as  follows: 
'  To  Allen  Robinet.  A  fire  at  Pittston — Patrick  McGoven — pro- 
ceed there  after  finishing  at  Williamsport. '  Communicate  with 
George  Deeman,  surveyor.  Will  write  you  at  Pittston.'  From 
all  the  evidence  you  are  to  determine  whether  Robinet  was  or 
was  not  the  agent  of  the  company,  and  acted  as  such  while  here ; 
came  up  at  their  instance ;  acted  while  here  as  their  agent  in  tho 
examinations  he  made.  If  you  are  satisfied  he  did,  then  tho 
obligation  imposed  on  the  insured  to  give  notice  of  the  fire  forth- 
with has  been  complied  with.  Although  the  insured  is  bound  to 
give  notice,  the  company  have  it  in  their  power  to  waive  the 
notice.  If  the  notice  is  not  given  or  waived,  the  plaintiffs  can- 
not recover.  This  want  of  notice  of  the  fire  is  the  first  ground 
of  defence  urged  by  the  defendants. 

*'  The  second  ground  of  defence  urged  is,  that  the  defendants 
did  not  furnish  to  the  company  as  particular  statement  of  the 
loss  or  damage  sustained  as  the  nature  of  the  case  will  admit  of, 
and  produce  to  the  company  satisfactory  proof  thereof.  This  is 
one  of 'the  conditions  mentioned  in  the  policy,  and  on  which  the 
insured  accepted  the  policy,  and  which  to  entitle  the  plaintifi*  to 
recover  they  must  perform. 

"  The  court's  views  will  be  given  to  you  in  answering  the  points 
presented  to  the  court  by  the  counsel  of  the  defendants,  not  only 
as  to  this  particular  ground  of  defence,  but  to  the  six  grounds 
relied  upon  by  the  defendants  to  defeat  the  plaintiifs'  recovery. 

"  The  insurance  was  efi*ected  on  merchandise,  such  as  is  usually 
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kept  in  country  stores,  contained  in  a  three-story  building  on  the 
south-east  corner  of  Third  street  and  Sugar  alley,  in  Williams- 
port,  with  liberty  to  erect  a  brick  building  on  the  back  part  of 
the  lot,  adjoining  the  above-named  building  in  the  rear.  We  are 
asked  to  say  to  you  that  the  plaintiffs  have  not  shown  any  loss 
in  this  building,  and  that  the  uncontradicted  evidence  of  the 
plaintiffs  shows  that  the  loss  was  not  in  the  building  on  the  corner 
which  was  occupied  by  Higgins,  but  in  an  adjoining  one.  If 
there  is  no  evidence  that  a  loss  occurred  in  the  building  insured, 
the  court  should  not  submit  it  to  you  to  determine  that  fact ;  but 
if  there  is  any  evidence,  however  slight  it  may  be,  the  determina- 
tion of  it  belongs  to  you ;  and  the  court  thinks  there  is  some  evi- 
dence that  the  part  occupied  by  Higgins  and  by  Fulmer  &  Co. 
was  one  building,  and  that  it  must  be  submitted  to  you  to  say 
whether  it  was  or  was  not.  If  there  were  two  buildings,  then 
the  description  in  the  policy  would  embrace  the  one  .on  the 
corner,  and  not  the  one  occupied  by  Fulmer  &  Co. 

**  The  defendants'  second  point  is  fully  answered  in  the  general 
charge,  which  I  have  just  read  to  you. 

"  3.  Whether  the  account  of  the  loss  furnished  by  plaintiffs  to 
the  company  was  or  was  not  as  particular  as  the  nature  of  the 
case  admitted  of,  is  a  question  for  you.  You  have  heard  the 
testimony  of  the  witnesses — especially  that  of  Samuel  Beck. 
One  of  the  conditions  of  the  policy  requires  a  particular  account 
of  their  loss  or  damage  to  be  given  forthwith.  You  are  to  de* 
termine  from  the  evidence  whether  it  was  in  their  power  to  give 
the  details  of  their  loss.  The  statement  on  its  face  is  general, 
not  particular.  It  does  not  specify  the  different  articles  con- 
sumed ;  and  if  it  was  in  the  power  of  Fulmer  &  Co.  to  furnish  a 
particular  statement  of  their  loss  or  damage,  and  did  not  do  so, 
the  policy  declares  they  will  not  be  entitled  to  recover.  This, 
however,  like  notice  of  the  fire,  may  be  waived  by  the  company, 
and  it  is  contended  by  the  plaintiffs  that  it  was  waived. 

"  These  are  some  facts  respecting  it,  which  the  court  thinks  it 
their  duty  to  submit  to  you.  If  it  were  not  so,  the  court  would 
have  no  hesitation  in  saying  it  is  not  the  particular  account  of 
the  loss  or  damage  required  by  the  policy. 

''  If  you  are  satisfied  Robinet  was  the  agent  of  the  company, 
sent  here  to  make  the  examinations  it  is  proved  he  made ;  ex- 
amined the  ruins,  and  books  and  papers  of  Fulmer  &  Co.,  as 
stated  by  Dr.  Rankin,  with  a  view  to  ascertain  the  loss ;  that  the 
statement  of  the  amount  of  loss  was  transmitted  to  Philadelphia 
about  the  time  Robinet  left  here  for  Pittston,  the  13th  of  April 
]8r>8,  and  was  received  by  the  company,  as  their  letter  of  the 
17th  of  May  shows  it  was,  and  its  receipt  acknowledged  and  no 
objection  made  to  it,  the  court  think  you  may  find  there  was  a 
waiver  of  a  more  particular  statement  of  the  loss.     You  should 
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be  satisfied  of  this  from  the  evidence,  before  you  will  find  that  a 
more  particular  statement  of  loss  was  waived  or  dispensed  with 
by  the  company.  The  court  do  not  construe  the  letter  of  the 
17th  of  May  1858  as  referring  to  the  insufficiency  of  the  state- 
ment. You,  from  the  letter  and  the  parol  evidence,  must  de- 
termine the  question  of  waiver. 

"4.  The  statement  furnished  to  the  defendants  shows  the  facts 
here  stated,  viz.,  that  there  were  two  insurances  on  plaintiffs' 
stock  of  goods ;  no  notice  appears  tp  have  been  given  to  the 
Franklin  Insurance  Company  of  this  fact  until  the  statement  of 
the  loss  was  sent.  The  policy  requires  all  persons  having  pro- 
perty insured,  with  reasonable  diligence,  to  give  notice  of  all 
additional  insurances  made  in  their  behalf  on  the  same.  But  the 
insurance  effected  in  the  Lycoming  County  was  not  on  the  same 
property,  and  the  omission  to  give  notice  will  not  prevent  plain- 
tiffs* recovery. 

"  5.  The  policy  does  declare  that  all  false  swearing  or  fraud 
shall  cause  a  forfeiture  of  all  claims  on  the  insurers,  and  shall  be 
a  full  bar  to  all  remedies  on  the  policy  against  the  insurers. 

'*  To  cause  a  forfeiture,  the  swearing  should  not  only  be  false, 
but  it  should  be  wilfully  and  knowingly  so ;  done  with  a  view  to 
cheat  the  comp'any.  Is  the  declaration  that  two  insurances  were 
on  this  stock  of  merchandise  true  as  sworn  by  the  plaintiffs  in 
their  statement  of  loss  ?  The  two  policies  are  evidence,  and  the 
property  on  which  such  insurance  was  effected  is  specified,  from 
which  you  can  determine  whether  the  declaration  made  was  false 
in  the  sense  stated  by  the  court. 

"  6.  The  evidence  does  show  the  facts  stated,  but  the  court 
cannot  instruct  you  that  the  policy  is  void  because  the  hardware, 
china  and  glassware,  looking-glasses,  &c.,  were  not  specifically 
mentioned.  The  insurance  is  on  merchandise  such  as  is  usually 
kept  in  country  stores.  These  articles  may  be  classed  under  the 
head  merchandise,  and  are  so  classed  in  the  conditions  of  insur- 
ance ;  and  if  the  articles  were  such  as  were  usually  kept  in  a 
country  store,  the  policy  would  not  be  void.  The  hardware, 
which  is  one  of  the  articles  considered  hazardous  risks,  was  valued 
by  Mr.  Harris,  one  of  the  witnesses,  at  $3500  or  $4000. 

**  If  under  these  instructions  you  find  for  the  plaintiffs,  you 
find  the  whole  amount  of  insurance,  if  the  loss,  as  it  appears,  was 
a  total  one,  and  the  property  destroyed  was  equal  to,  or  exceeded 
the  amount  of  insurance,  with  the  interest  from  the  15th  of  June 
1858." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiffs.  The  case  was  thereupon  removed  into 
this  court  by  the  defendants,  for  whom  the  alleged  errors  of  the 
court  below  were  thus  assigned : — 

The  court  erred  in  their  answer  to  the  Ist,  2d,  8d,  4th,  5th, 


Digitized  by  LjOOQIC 


858  SUPREME  COURT  iSunhury 

[Franklin  Fire  Insurance  Co.  t?.  UpdegraflFe^  aZ.] 

and  6th  points  submitted  by  the  counsel  for  the  defendants 
below,  and  in  rejecting  the  evidence  oflfered  by  defendant,  as  to 
the  items  taken  down  at  the  arbitration. 

William  iJ.  Armstrong  and  James  Armstrong^  for  plaintiffs  in 
error. 

Maynardy  Willard  ^  Whiter  for  defendants. 

The  opinion  of  the  court  was  delivered,  November  17th  1862,  by 
Strong,  J. — This  was  an  action  of  covenant  upon  a  policy  of 
insurance,  and  the  defendants  in  the  court  below  have  brought 
the  record  here,  assigning  seven  errors.  None  of  the  assign- 
ments, however,  are  properly  made.  They  aver  that  the  court 
erred  in  their  answers  to  each  of  the  six  points  submitted,  but 
they  do  not  specify  how  the  court  erred,  or  in  what  the  alleged 
mistakes  consisted.  This  mode  of  assigning  errors  is  altogether 
insufficient.  It  would  be  at  common  law,  and  it  is  if  possible 
even  more  so  under  the  rules  of  this  court.  It  compels  us  to 
gather  the  complaints  of  the  plaintiffs  in  error  rather  from  their 
arguments  than  from  the  record,  and  tends  to  obscure  the  mat- 
ters really  in  controversy.  Passing  this  by,  However,  in  the 
present  case,  we  proceed  to  consider  the  particulars  in  which  it 
was  alleged  on  the  argument  that  the  court  below  had  fallen  into 
error. 

On  the  trial  it  was  of  course  a  question  whether  the  merchan- 
dise insured  was  destroyed  in  the  building  covered  by  the  descrip- 
tion in  the  policy.  This  was  necessarily  a  question  for  the  jury, 
and  to  the  jury  it  was  submitted  with  instructions  in  substance 
that  if  the  tenement  in  which  the  property  was  destroyed  was  a 
different  building  from  that  described  in  the  policy,  there  could 
be  no  recovery.  The  building  was  described  in  the  policy  as 
*'  on  the  south-east  corner  of  Third  street  and  Sugar  alley."  The 
store-room  immediately  on  the  corner  with  the  rooms  above  it, 
appear  to  have  been  occupied  by  Mr.  Higgins,  and  the  merchan- 
dise of  the  plaintiffs  was  in  store-rooms  adjoining  on  the  east. 
The  goods  may  still,  however,  have  been  in  the  same  building, 
for  it  is  quite  possible  for  one  building  to  contain  several  store- 
rooms. We  find  no  evidence  that  the  store-rooms  were  so  sepa- 
rated as  to  make  ihem  parts  of  different  buildings.  No  witness 
testified  that  they  were  under  different  roofs,  that  they  belonged 
to  different  owners,  that  they  were  erected  at  different  times,  or 
that  there  was  any  substantial  and  permanent  partition  dividing 
them.  But  it  is  said  there  was  no  evidence,  that  is,  affirmative 
evidence,  that  the  store-rooms  of  the  assured  and  of  Mr.  Higgins 
were  in  the  same  building,  and  hence  it  is  inferred  there  was 
error  in  submitting  to  the  jury  to  find  that  they  were.  We  think 
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there  was  some  such  evidence  at  least  furnished  bj  one  of  the 
drafts,  enough  to  warrant  the  submission  of  the  question  to  ihe 
jury.  Nor  can  we  overlook  the  fact  that  the  description  in  the 
policy  names  a  *'  building,"  not  a  store-room,  the  most  compre- 
hensive term  which  could  have  been  employed.  If  there  be  any 
uncertainty  whether  all  the  store-rooms  were  intended,  or  only 
those  occupied  by  Higgins,  it  is  fatal  to  the  case  of  the  insurers, 
for  the  language  of  the  policy  is  theirs,  and  it  is  to  be  construed 
most  strongly  against  them :  Cropper  v^  The  Western  Insurance 
Company,  8  Casey  351. 

There  is  another  fact  in^  the  case  which  satisfactorily  shows 
that  the  policy  was  understood  by  the  insurers  as  covering  the 
goods  in  the  rooms  in  which  they  were  destroyed,  and  which 
therefore  tends  to  show  that  they  were  in  the  building  described. 
In  1855  the  insurance  company  gave  to  the  assured  written  per- 
mission to  enlarge  the  "building'*  in  which  the  merchandise 
insured  was  then  contained,  the  same  building  in  which  it  was 
subsequently  burned.  In  that  permission  they  spoke  of  the 
goods  as  insured  in  that  building,  and  required  that  after  the 
completion  of  the  addition,  no  goods  should  be  kept  in  the  second 
story.  This  evidences  very  clearly  that  the  parties  to  the  con- 
tract understood  and  dealt  with  each  other  upon  the  basis  that 
the  store-rooms  of  the  assured  were  in  the  building  described  in 
the  policy.  There  was  therefore  no  error  in  the  answer  of  the 
court  to  the  first  point  submitted. 

The  second  assignment  of  error  is  not  pressed,  and  it  is  with- 
out foundation. 

The  third  point  propounded  by  the  court  was  "that  the  ac- 
count of  loss  furnished  by  the  plaintiffs  was  not  as  particular  as 
the  nature  of  the  case  admitted  of,  for  the  evidence  shows  that 
it  was  in  their  power  to  give  the  details  of  their  loss."  This  was 
not  a  question  for  the  court  to  answer.  The  jury  only  could 
determine  what  degree  of  particularity  in  the  account  the  nature 
of  the  case  admitted  of,  and  to  them  it  was  properly  referred, 
with  the  opinion  of  the  court  that  the  statement  was  not  what 
was  required  by  the  policy,  if  a  more  particular  one  could  liave 
been  given.  This  was  all  that  the  defendants  could  rightfully 
ask.  They  complaiti  that  the  court  added  that  a  particular 
statement  of  loss  might  be  waived,  and  left  to  the  jury  to  find 
whether  it  had  been  waived  in  this  case.  They  insist  that  there 
was  no  evidence  from  which  a  waiver  could  be  found.  The  object 
Bought  to  be  accomplished  by  the  requisition  of  a  particular 
account  of  loss  is  to  enable  insurers  to  ascertain  the  amount  of 
their  liability  while  the  facts  are  new,  and  while  evidence  is 
attainable.  Knowledge  of  the  amount  of  loss  is  the  substance,  the 
particular  statement  is  but  a  means  of  ascertaining  it.  When, 
therefore,  it  is  agreed  between  the  insurers  and  the  assured  that 
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some  other  mode  shall  be  adopted  to  fix  the  amount,  the  agree- 
ment must  be  regarded  as  a  waiver  of  the  formal  requisition  of 
a  statement ;  at  least  it  is  evidence  of  such  waiver.  The  mere 
presence  of  an  agent  of  the  insurers  at  the  seat  of  the  fire  is  not 
enough,  but  in  this  case  there  was  much  more.  There  was  evi- 
dence that  it  was  agreed  between  the  assured  and  the  agent  of 
the  defendants  to  ascertain  the  amount  of  the  loss  by  an  exami- 
nation of  the  books,  and  they  were  submitted  and  examined 
thoroughly.  In  connection  with  this,  and  not  without  weight  in 
the  connection,  though  it  would  be  of  little  importance  if  it  stood 
alone,  was  the  letter  of  the  president  of  the  company  acknow- 
ledging the  receipt  of  the  statement  furnished  and  refusing  pay- 
ment on  account  of  "  circumstances  connected  with  the  insur- 
ance.*' The  only  matter  complained  of  was  that  there  had  been 
something  wrong  originally  in  the  insurance,  not  that  there  had 
been  any  breach  of  a  condition  subsequent  by  the  assured. 
Taking  this  letter  and  the  testimony  of  Dr.  Rankin  together, 
we  think  there  was  evidence  of  a  waiver  of  a  particular  account 
of  loss,  which  was  properly  submitted  to  the  jury. 

It  is  unnecessary  to  say  more  in  reference  to  the  fourth,  fifth, 
and  sixth  assignments  of  error,  than  that  we  entirely  concur  in 
what  was  said  by  the  court  in  answer  to  the  points  proposed. 
The  conditions  of  the  policy  are  to  receive  a  reasonable  construc- 
tion, and  no  other  than  that  given  by  the  learned  president  of 
the  Common  Pleas  would  be  reasonable,  or  accord  with  the 
obvious  intent  of  the  parties  when  the  contract  was  made. 

One  assignment  of  error  remains.  It  is  that  the  court  refused 
to  permit  a  witness  to  be  asked  whether  a  list  of  items  of  loss 
by  the  fire  then  shown  to  him,  as  taken  down  by  counsel  at  the 
arbitration,  was  a  correct  statement  of  the  items  of  loss  as 
sworn  to  by  him  before  the  arbitrators.  Our  paper-books  do  not 
show  that  any  bill  of  exceptions  was  sealed  to  the  action  of  the 
court.  But  even  if  the  bill  was  sealed,  it  is  not  easy  to  perceive 
that  there  was  any  error.  The  witness  had  been  called  by  the 
defendants,  and  had  stated  that  at  the  arbitration  he  gave  a 
particular  account  of  the  items  of  loss  as  near  as  he  could ;  that 
he  made  it  from  recollection.  The  rejected  question  was  not 
then  permissible  to  discredit  the  witness.  Nor  was  the  list  of 
items  attempted  to  be  used  as  a  memorandum  to  refresh  his 
recollection.  It  is  argued  that  the  question  was  asked  to  enable 
the  witness  to  identify  the  paper,  of  course  to  prepare  the  way 
for  its  reception  in  evidence.  No  possible  answer  of  the  wit- 
ness, however,  could  have  made  that  paper  evidence.  The 
refusal  of  the  court  to  permit  an  answer  is  not  then  a  matter  of 
which  the  plaintiffs  in  error  can  complain. 

The  judgment  is  affirmed. 
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Pinneo  and  Wife  versus  The  Lackawanna  and 
Bloom sburg  Railroad  Company. 

Removal  of  Railroad  Cases  to  adjacent  County. 

1.  The  proviso  of  the  first  section  of  the  Act  of  April  14th  1834,  relative  to 
the  removal  of  suits  brought  by  and  against  railroad  companies  to  the  Common 
Pleas  of  any  adjacent  county,  through  which  the  rotid  of  the  company  is  not 
located,  &c.,  does  not  apply  to  the  case  of  an  appeal  from  the  report  of  the 
viewers  appointed  to  assess  the  damages  occasioned  by  the  location  and  con- 
struction of  the  road,  when  it  assumes  the  form  of  a  suit  or  action  against  the 
railroad  company. 

2.  Where  the  jury  had  viewed  the  ground  occupied  by  the  railroad,  it  was 
held  not  error  to  refuse  to  permit  the  plaintiff  to  ask  a  witness  on  the  trial 
whether  the  roads  crossing  and  recrossing  the  railroad,  rendered  it  more  or 
less  dangerous  for  horses,  cattle,  teams,  Sec,    The  question  was  immaterial. 

Error  to  the  Common  Pleas  of  Li/coming  county. 

This  was  a  proceeding  commenced  in  the  Common  Pleas  of 
Montour  county,  by  William  Pinneo  and  Margaret  his  wife,  to 
assess  the  damages  occasioned  by  the  location  and  construction 
of  the  Lackawanna  and  Bloomsburg  Railroad  Company  through 
the  lands  of  the  plaintiffs  in  Mahoning  township. 

After  the  report  of  the  viewers  had  been  filed  and  confirmed 
nisi,  and  the  plaintiffs  had  appealed  from  the  award,  and  the 
case  was  by  the  pleadings  at  issue,  it  was  removed  to  Lycoming 
county  by  the  defendants,  under  the  Act  of  April  14th  1834. 

On  the  same  day  the  plaintiffs,  by  writing  filed  of  record,  ob- 
jected to  the  removal  of  the  cause  to  the  county  of  Lycoming, 
because,  being  "  an  application  for  damages  occasioned  by  the 
construction  of  the  defendants'  railroad  through  the  lands  of  the 
plaintiffs,  it  was  expressly  excepted  in  the  Act  of  Assembly 
authorizing  the  removal  of  cases.** 

The  jury  having  viewed  the  premises,  on  the  trial  in  Lycoming 
county,  the  court  refused  to  permit  the  plaintiffs  to  ask  one  of 
the  witnesses  "whether  the  common  roads  on  this  farm  crossing 
and  recrossing  the  railroad,  rendered  it  more  or  less  dangerous 
for  cattle,  horses,  and  teams,  in  going  from  one  part  of  the  farm 
to  another.** 

Under  the  instruction  of  the  court  below  (Jordan,  P.  J.)  there 
was  a  verdict  and  judgment  for  plaintiffs  for  $750,  being  $316 
less  than  the  sum  awarded  by  the  viewers. 

The  plaintiffs  thereupon  sued  out  this  writ,  and  assigned  for 
error :  1.  The  action  of  the  Court  of  Common  Pleas  of  Montour 
county,  removing  the  cause  to  the  Common  Pleas  of  Lycoming 
county,  which  latter  court  had  no  jurisdiction  to  try  the  cause  ; 
and,  2.  That  the  Common  Pleas  of  Lycoming  county  erred  in 
refusing  to  permit  the  plaintiffs  to  ask  the  question  relative  to 
the  danger  arising  from  the  roads  crossing  and  recrossing  the 
farm,  as  above  stated. 
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Joshua  W.  Comlt/y  for  plaintiffs  in  error. 

E.  H,  Baldy^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Read,  J. — By  an  Act  of  the  5th  April  1852,  to  incorporate 
the  Lackawanna  and  Bloomsburg  Railroad  Company,  this  com- 
pany was  incorporated  with  all  the  powers,  and  subject  to  all  the 
provisions  and  restrictions  prescribed  by  the  act  regulating  rail- 
road companies.  The  general  act  prescribed  the  mode  of  ascer- 
taining the  damages  where  land  was  taken  for  the  purposes  of 
the  railroad,  and  by  an  act  extending  the  right  of  trial  by  jury 
to  certain  cases,  passed  27th  April  1855,  any  parties  aggrieved 
by  the  report  of  the  viewers  were  authorized  to  appeal  from  the 
same  to  the  Court  of  Common  Pleas,  by  which  such  viewers  were 
appointed.  By  an  Act  of  the  9th  April  1856,  intended  to  re- 
move doubts  and  diflSculties  arising  from  the  last  act,  that  act 
was  declared  to  embrace  all  cases  pending  at  the  time  of  its 
passage,  and  the  mode  of  proceeding  upon  an  appeal  was  regu- 
lated, and  after  final  judgment  either  party  was  entitled  to  a 
writ  of  error  to  the  Supreme  Court.  The  act  expressly  directs 
that  either  party  may  put  the  cause  at  issue  in  the  form  directed 
by  the  court,  and  the  same  shall  then  be  tried  by  the  court  and 
a  jury.  It  is  clear,  that  after  an  appeal  the  proceeding  assumes 
the  form  of  a  suit  or  action  against  the  company,  to  be  tried  like 
any  ordinary  action,  and  pursued  to  judgment,  with  the  privi- 
lege of  a  writ  of  error  to  the  court  of  the  last  resort. 

An  act  relative  to  suits  brought  by  and  against  canal  and  rail- 
road companies  had  been  passed  14th  April  1834,  by  which  it 
was  lawful  for  either  party  to  remove  the  same  into  the  court  of 
any  other  adjacent  county,  through  which  the  canal  or  railroad 
of  such  company  is  not  located,  to  be  proceeded  in  by  the  proper 
courts  in  like  manner,  and  subject  to  like  rules  and  proceedings, 
as  if  it  had  remained  in  the  court  in  which  it  was  originally  com- 
menced. An  aflSdavit  of  the  party  removing  was  required  that 
such  removal  was  not  intended  for  the  purpose  of  delay,  but  be- 
cause he  firmly  believes  a  fair  and  impartial  trial  cannot  be  had 
in  the  county  through  which  such  canal  or  railroad  may  pass. 
Then  followed  a  proviso,  evidently  of  a  temporary  character,  in 
these  words:  ^^  And  provided  further^  That  the  provisions  of  this 
act  shall  not  be  so  construed  as  to  interfere  with  the  existing  laws 
relative  to  the  assessment  of  damages  to  property  occasioned  by 
the  construction  of  such  canals  or  railroads,  nor  in  the  right 
and  privilege  heretofore  granted  to  any  canal  or  railroad  com- 
pany, to  have  suits  against  them  tried  in  any  particular  county 
or  counties.'* 

The  last  clause  of  this  proviso  refers  clearly  only  to  those 
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existing  companies,  and  the  first  applies  only  to  laws  actually 
existing  at  the  time  of  the  passage  of  the  act.  It  is  equally 
clear  that  it  does  not  apply  to  the  case  of  an  appeal  from  the 
report  of  the  viewers,  when  it  assumes  the  form  of  a  suit  or 
action  against  the  company,  and  this  has  been  the  uniform  rule 
since  the  case  of  Tha  Railroad  Company  v.  Cummins,  8  Watts 
450,  decided  in  1839. 

Under  any  aspect  of  the  case,  therefore,  this  cause  wa:8  pro- 
perly removed  to  Lycoming  county. 

The  question  propounded  to  the  witness  appears  to  have  been 
immaterial,  for  the  jury  had  viewed  the  ground  themselves,  and 
one  witness  had  said  that  there  was  inconvenience  and  danger. 

Judgment  affirmed. 


Aurand  and  Aurand  versus  Schaffer  and  Wife. 

Ownership  of  Real  Estate  by  Married  WomaUy  as  against  Creditors  of 

Husband. 

1.  Where  the  wife  of  an  insolvent  husband  purchases  land  after  marriage, 
she  must,  as  agninst  his  creditors,  clearly  prove  that  she  paid  for  it  with  funds 
not  furnished  by  him.  but  from  her  separate  estate. 

2.  Unless  the  fact  of  her  separate  ownership  of  the  purchase-money  be  fully 
proved,  the  question  ought  not  to  be  submitted  to  the  jury :  it  is  error  to  sub- 
mit it  without  evidence. 

Error  to  the  Common  Pleas  of  Union  county. 

This  was  an  action  of  ejectment,  brought  in  the  court  below 
to  February  Term  1857,  by  Abraham  Aurand  and  John  Aurand 
against  Charles  F.  Schaffer,  for  a  house  and  lot  in  the  borough 
of  Lewisburg,  Union  county. 

The  plaintiffs  were  the  sheriff's  vendees  of  the  property  de- 
scribed in  the  writ,  which  was  sold  under  a  judgment  recovered 
by  them  against  Charles  F.  Schaffer. 

The  legal  title  was  in  Caroline  Schaffer,  wife  of  defendant, 
who,  by  leave  of  court,  was  admitted  to  defend. 

The  property  had  been  purchased  of  John  F.  Marshall,  and 
the  main  question  was  whether  the  money  that  was  paid  for  it 
was  or  was  not  the  separate  property  of  Mrs.  Schaffer.  The 
material  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
court.  Under  these  facts,  the  question  of  ownership  was  sub- 
mitted to  the  jury,  who  found  for  the  defendants. 

The  case  was  thereupon  removed  into  this  court,  where  several 
specifications  of  error  as  to  the  admission  and  rejection  of  testi- 
mony were  assigned ;  but  as  they  were  not  deemed  of  any 
importance  in  the  proper  disposition  of  the  case,  they  are 
omitted. 
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The  chief  error  assigned  was  the  submission  of  the  question 
of  ownership  to  the  jury  under  the  facts  given  in  evidence. 

J,  F.  ^  J,  W.  Linn,  for  plaintiffs  in  error. 

(?.  F.  Miller^  for  defendants  in  error.     . 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 

Woodward,  J. — The  question  in  this  cause  was,  whether  the 
purchase-money  that  was  paid  to  John  F.  Marshall  for  the  house 
and  lot  in  controversy,  was  the  separate  property  of  Mrs.  Caro- 
line F.  Schaffer.  The  purchase  was  negotiated  by  her  husband, 
Charles  F.  Schaffer,  but  the  articles  of  agreement,  dated  22d  of 
March  1849,  and  the  deed,  dated  1st  of  April  1850,  were  both 
made  in  the  name  of  the  wife.  The  purchase-money  stipulated 
for  in  the  articles  was  $1100,  of  which  $500  were  payable  May 
20th  1849,  and  $600  on  the  Ist  of  April  1850.  MarshalFs 
deposition  was  taken,  and  he  therein  states  expressly  that 
Charles  F.  Schaffer  bargained  with  him  for  the  house,  and  paid 
him  a  large  part  of  the  purchase-money  by  surrender  of  notes, 
judgments,  and  accounts,  which  he  (Schaffer)  held  against  him 
(Marshall) ;  and  that  the  cash  payments  were  made  in  money 
which  Schaffer  said  he  borrowed  of  his  wife.  Marshall  explains 
how  the  wife's  name  was  used,  and  the  confusion  and  embarrass- 
ment with  which  she  pretended  to  furnish  part  of  the  money. 
It  is  impossible  to  read  his  deposition,  and  doubt  that  the  pur- 
chase was  made  and  paid  for  by  the  husband,  and  her  name  used 
in  the  title  papers  to  shield  the  property  from  his  creditors.  He 
was  largely  indebted  at  the  time,  and  the  present  contest  is  with 
two  of  his  creditors. 

To  meet  and  repel  such  damaging  proofs,  the  defendants 
should  have  come  into  court  well  furnished  with  evidence,  for, 
since  the  cases  of  Gamber  v.  Gamber,  6  Harris  363,  and  Keeny 
V.  Good,  9  Id.  355,  the  rule  has  been  uniformly  held,  that  in  case 
of  a  purchase  by  a  wife  after  marriage,  rigid  proof  is  required 
from  her  that  she  paid  for  it  with  funds  which  were  not  furnished 
by  the  husband.  Evidence  that  she  purchased  amounts  to  nothing, 
unless  it  be  accompanied  by  clear  and  full  proof  that  she  paid 
for  the  property  with  her  own  separate  funds. 

With  such  a  rule  of  law  against  her,  Mrs.  Schaffer  opposed 
nothing  to  the  deposition  of  Marshall,  except  the  testimony  of 
her  two  sons,  one  of  whom  swore  that  in  the  year  1836  or  1837, 
they  were  visited  by  an  uncle,  who,  before  he  left,  went  to  his 
trunk  and  took  out  a  bag  of  gold,  and  placed  it  in  his  mother's  lap, 
and  said,  "  Here,  take  this  and  buy  a  house  for  your  children." 

The  witness  says  that  he  learned  from  the  conversation  at  the 
time,  that  it  was  a  thousand  dollars  or  more,  and  that  he  saw  it 
poured  out  into  his  mother's  lap,  and  that  she  took  it  away.     He 
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afterwards  borrowed  small  sums  of  his  mother,  but  does  not  know 
whether  they  were  part  of  the  gold  he  saw  in  her  lap.  He  was 
born  in  1826.  -. 

The  other  son,  C.  W.  Schaffer,  testified  to  nothing  of  import- 
ance, except  that  his  father  had  the  use  of  the  money  that  was 
poured  into  her  lap  in  1836,  and,  so  far  as  the  witness  knew, 
never  gave  his  mother  a  note  for  it.  The  witness  settled  the  last 
payment  with  Marshall  with  paper  and  money  which  he  received 
for  the  purpose  from  his  mother,  but  he  does  not  know  where  she 
got  the  money ;  thinks  it  was  not  the  money  he  saw  in  her  lap. 

Now,  if  the  fullest  effect  be  given  to  this  evidence,  it  amounts 
to  no  more  than  this  :  that  before  the  Married  Woman's  Act  of 
1848  was  passed,  Mrs.  Schaffer  received  $1000,  which  went  into 
her  husband's  possession,  and  became  his  own  exclusive  pro- 
perty ;  and  that  when  the  final  payment  to  Marshall  was  to  be 
made  in  1850,  she  produced  from  a  room  in  her  husband's  house, 
the  money  and  papers  to  complete  the  payment.  The  $1000  in 
gold  had  long  ceased  to  be  her  property,  and  where  is  the  evi- 
dence that  any  other  funds  ever  accrued  to  her  ?  There  is  non^. 
Her  possession  of  the  money  which  went  to  Marshall  on  the  last 
payment,  was,  of  itself,  no  evidence  of  her  ownership.  This  was 
very  distinctly  ruled  in  Topley  v.  Topley,  7  Casey  328,  and  Black 
V.  Nease,  1  Wright  433 ;  the  case,  therefore,  was  utterly  destitute 
of  evidence  of  her  ownership  of  the  purchase-money,  and  ought 
not  to  have  been  submitted  to  the  jury  on  that  question.  Instead 
of  the  high,  satisfactory,  and  rigid  proof  which  the  law  requires, 
this  married  woman  failed  to  furnish  any  evidence  that  deserved 
to  be  considered  proof  of  the  only  point  in  issue.  It  was  error 
to  submit  a  question  of  ownership  of  the  wife  without  evidence. 
There  are  some  minor  questions  of  evidence  on  the  record  which 
are  not  worth  noticing,  for  the  one  error  we  have  pointed  out  is 
decisive  of  the  cause. 

The  judgment  is  reversed. 


Gould  versus  Langdon  et  al. 

Common  Law  Remedy  not  barred  by  a  Conviction  under  Statute, — Duty 
of  Consolidated  Corporations, 

1.  Where  an  action  is  brought  by  a  plaintiff  at  common  law  to  recover 
damages  occasioned  by  a  dam  belonging  to  defendants,  and  subsequently  a 
statutory  proceeding  was  instituted  by  bim  against  the  same  defeudants  to 
abate  the  dam  by  indictment,  a  conviction  therein,  in  which  no  damages  were 
given  by  the  jury,  will  not  bar  further  pursuit  of  the  first  action. 

2.  Where  separate  statutes  are  passed  each  authorizing  the  erection  of  a 
boom,  they  must  be  interpreted  separately  though  both  become  the  property 
of  one  company :  and  an  act  consolidating  the  two  boom  companies  will  not 
change  the  liability  of  either  under  its  act  of  incorporation  to  deliver  logs  at 
its  own  boom,  the  boom  in  which  they  were  caught. 
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Error  to  the  Common  Pleas  of  Lycoming  county. 

This  was  an  action  of  trespass,  brought  August  8th  1860,  by 
Isaac  Gqjild  against  Jervis  Langdon,  Alexander  S.  Diven,  Loren 
A.  Ensworth,  and  Benjamin  Taylor,  to  recover  damages  alleged 
to  have  b«en  sustained  in  getting  saw-logs  over  the  mill-dam  of 
defendants  at  Williamsport,  his  saw-mill  being  about  three  miles 
below  that  place. 

The  mills  of  defendants  are  situated  at  Williamsport,  deriving 
all  their  power  from  the  dam  across  the  West  Branch  at  that 
place,  which  water-power  has  been  in  use  for  driving  mills  at  that 
point  upwards  of  twenty-five  years.  The  south  end  of  the  dam 
consisted  for  many  years  of  loose  stone  thrown  in  and  piled  up 
across  the  stream,  which  required  frequently  to  be  replaced.  To 
obviate  this  inconvenience,  the  defendants,  being  the  owners  of 
both  shores,  in  1854,  built  a  permanent  timber-dam  across  to  the 
southern  shore.  This  dam  was  two  feet  and  two  inches  in  height, 
except  at  the  schute,  which  was  one  hundred  feet  in  width  and 
thirteen  inches  in  height  above  the  natural  flow  of  the  water  at 
that  point. 

In  1846,  an  act  of  the  legislature  of  this  Commonwealth  was 
passed,  incorporating  the  Susquehanna  Boom  Company,  and 
authorizing  the  erectioti  of  a  boom,  &c.,  above  Williamsport,  in 
the  West  Branch  of  the  river  Susquehanna.  Shortly  after  the 
passage  of  this  act,  the  company  was  organized,  who  erected  a 
boom  in  said  river,  which  they  have  since  maintained. 

In  the  year  1848,  the  Loyalsock  Boom  Company  was  incorpo- 
rated. This  company,  in  the  year  1856,  erected  a  boom  in 
said  river  opposite  Williamsport,  and  below  defendants*  dam,  the 
lower  end  of  which  is  about  one  mile  above  the  mill  of  plaintiff 
in  error. 

On  the  2l8t  of  April  1858,  the  legislature  passed  an  act  con- 
solidating and  erecting  both  these  boom  companies  into  one 
company,  by  the  name,  style,  and  title  of  the  Susquehanna  Boom 
Company,  with  all  the  rights,  privileges,  and  immunities,  and 
subject  to  all  the  restrictions  contained  in  the  acts  incorporating 
both  companies. 

The  two  charters  are  alike ;  and  by  both  acts  it  is  made  the 
duty  of  the  boom  company  to  raft  all  lumber  in  said  booms 
securely  and  faithfully,  and  deliver  to  the  owners  below  said 
booms,  under  the  penalties  in  said  acts  mentioned. 

A  few  days  after  the  commencement  of  this  suit,  viz.,  on  the 
28th  of  August  1860,  Isaac  Gould  presented  his  petition  to  the 
Court  of  Quarter  Sessions  of  the  county,  under  the  second  sec- 
tion of  the  Act  of  23d  of  March,  A.  D.  1803,  praying  for  the 
appointment  of  commissioners  to  view  the  dam  of  defendants, 
and  likewise  praying  the  said  court,  on  conviction  of  said  defend- 
ants, to  direct  the  jury  to  find  such  damages  in  favour  of  the 
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said  petitioner,  Isaac  Gould,  as  he  had  sustained  in  consequence 
of  the  maintenance  of  said  dam.  Setting  forth  also  in  his  peti- 
tion substantially  the  same  injury  and  damages  as  those  declared 
upon  in  this  suit.  Commissioners  were  appointed  by  the  court 
to  view  said  dam  and  compare  it  with  the  act,  who  made  report 
to  the  November  Sessions  of  the  same  year ;  and  thereupon  the 
court  ordered  a  bill  of  indictment  to  be  sent  to  the  grand  jury, 
as  required  by  the  Act  of  Assembly.  The  grand  jury  found  a 
"true  bill,"  and  named  Isaac  Gould  as  the  prosecutor. 

At  the  August  Sessions  1861,  the  defendants  were  tried  on  the 
indictment,  convicted  and  sentenced  by  the  court  in  accordance 
with  the  provisions  of  the  act,  and  the  supervisors  directed  forth- 
with to  remove  the  obstruction  described  in  the  bill  of  indict- 
ment, in  such  manner  as  to  bring  the  same  within  the  provisions 
of  the  Act  of  Assembly,  &c.,  at  the  cost  of  said  defendants ; 
which  was  done  by  said  supervisors,  at  expense  of  the  defendants. 

After  the  proceedings  above  mentioned  in  the  Quarter  Sessions 
were  fully  ended,  Isaac  Gould  ordered  this  cause  down  for  trial. 
A  jury  was  called  on  the  13th  of  March  1862,  when  the  plaintiff 
introduced  his  evidence,  showing  his  damages  commencing  on  or 
about  the  1st  of  June  1858,  and  continuing  down  to  the  8th  of 
Au;^ust  1860,  the  time  of  suit  brought. 

The  plaintiff  having  given  in  evidence  the  record  of  the  pro- 
ceedings in  the  Court  of  Quarter  Sessions  against  the  defendants, 
above  referred  to,  it  was  deemed  unnecessary  by  defendants* 
counsel  to  introduce  any  evidence  to  disprove  the  plaintiff's  claim, 
but  they  relied  solely  upon  the  following  points,  which  were  sub- 
mitted to  the  court  as  their  defence  against  plaintiff's  recovery 
in  this  case : — 

1.  That  the  plaintiff  in  this  case  has  no  cause  of  action  against 
the  defendants  at  common  law ;  the  plaintiff,  having  been  the 
prosecutor  in  the  indictment  for  nuisance  given  in  evidence  on 
the  part  of  plaintiff  in  this  case,  is  confined  by  the  statute  to  the 
remedy  given  under  the  act  providing  for  the  erection  of  mill- 
dams  in  the  navigable  streams  in  this  Commonwealth,  for  any 
damages  he  may  have  sustained,  according  to  the  evidence  in  this 
case ;  and  that  the  defendants  are  entitled  to  their  verdict. 

2.  That  the  boom  company  was  bound  to  deliver  the  logs  of 
the  plaintiff  below  the  boom  and  below  the  dam  of  which  the 
plaintiff  complains,  and  the  plaintiff  was  not  bound  to  incur  any 
extra  expense  or  damage  in  consequence  of  said  dams. 

The  court  answered  both  these  points  as  requested.  Where- 
upon there  was  a  verdict  and  judgment  entered  for  the  de- 
fendants. 

The  case  was  then  removed  into  this  court  by  the  plaintiff,  for 
whom  the  charge  of  the  court  below  affirming  the  above  points 
was  assigned  for  error. 
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White^  Lloyd  and  Wingard,  for  plaintiff. — The  court  below  ruled 
erroneously  that  the  plaintiff  had  no  cause  of  action  at  common 
law,  but  was  confined  to  the  remedy  given  by  the  Act  of  1803. 
The  2d  section  of  the  Act  of  1803  provides  a  remedy  for  the 
removal  or  alteration  of  mill-dams  put  into  navigable  streams 
under  the  authority  given  by  the  1st  section  of  the  same  act,  and 
provides  also  that  the  complainant,  under  the  direction  of  the 
court,  may  recover  damages  if  he  has  sustained  any.  The  3d 
section  provides  a  remedy  where  the  owner  or  owners  of  any 
raft,  &c.,  shall  be  delayed  in  his  passage  on  any  stream  declared 
a  public  highway,  by  any  dam  or  dams  erected  in  said  stream, 
making  it  the  duty  of  any  justice  of  the  peace  in  the  county 
where  the  dam  is  situated,  to  cause  the  owner  or  owners  of  such 
dam  to  appear  before  him,  and  if  the  parties  cannot  agree  as  to 
the  damage,  it  shall  be  the  duty  of  the  justice  to  appoint  three 
disinterested  freeholders  who  shall  inquire  into  the  loss  and 
make  an  estimate  thereof,  and  after  their  award  is  reported  to 
the  justice  it  shall  be  his  duty  to  enter  judgment  thereon,  "  but 
if  the  damages  shall  be  alleged  to  a  greater  amount  than  §50, 
the  same  may  be  sued  for  and  recovered  in  the  Court  of  Common 
Pleas  where  the  damages  shall  have  been  sustained."  It  thus 
provides  two  remedies  for  the  recovery  of  damages ;  one  in  the 
Quarter  Sessions,  and  the  other  in  the  Common  Pleas  where  the 
damages  exceed  $50.  The  plaintiff  was  at  liberty  to  adopt  both 
remedies  at  the  same  time,  one  to  abate  the  nuisance,  and  the 
other  to  recover  his  damages.  His  right  of  civil  action  existed 
at  common  law,  and  the  3d  section  of  the  act,  instead  of  taking 
away  that  right,  confirms  it. 

The  complaint  under  the  2d  section  may  be  made  by  any  one, 
and  he  can  sustain  a  prosecution  to  conviction,  although  he  may 
have  suffered  no  actual  damages,  with  the  view  of  so  abating  the 
nuisance  that  the  navigation  afterwards  may  be  unimpeded.  So 
one  who  has  suffered  actual  damages  from  the  erection  and  main- 
tenance of  such  a  dam  has  his  right  of  action  at  common  law, 
and  confirmed  by  the  3d  section  of  the  act,  to  recover  his 
damages,  and  at  the  same  time  he  may  have-  no  intention  or 
desire  to  abate  the  nuisance.  The  right  of  action  in  the  plaintiff 
having  existed  at  the  time  this  suit  was  brought  at  common  law, 
and  by  virtue  of  this  act  it  was  not  abandoned  by  the  subsequent 
proceedings  in  the  Quarter  Sessions,  it  still  continued,  and  the 
court  erred  in  answering  defendants'  first  point  as  requested. 

The  second  point  of  the  defendants  was  also  erroneously  an- 
swered. The  question  whether  the  boom  company  was  bound, 
under  the  act  of  consolidation,  to  deliver  the  logs  of  the  plain- 
tiff at  the  mouth  of  the  Loyalsock  boom  below  Williamsport, 
does  not  arise  in  this  case.  This  is  not  a  controversy  between 
the  plaintiff  and  the  boom  company.     The  logs  of  the  plaintiff. 
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as  was  shown  in  evidence,  were  delivered  by  the  company  in  rafts 
at  the  usual  place,  the  place  of  delivery  before  consolidation  and 
since.  He  had  a  right  to  take  a  delivery  of  them  there  if  he  saw 
fit,  and  he  had  an  equal  right  to  float  them  to  his  mill  without 
hindrance  from  any  dam  or  artificial  obstruction  in  the  stream. 
The  defendants,  admitting  that  the  plaintiff  had  suffered  damages, 
deny  his  right  to  recover,  because  the  boom  company  were  bound 
by  the  act  of  consolidation  to  deliver  his  logs  at  the  mouth  of 
the  lower  boom.  There  was  no  evidence  before  the  court  and 
jury  that  the  act  of  consolidation  was  ever  accepted  by  either 
company.  The  Susquehanna  Boom  Company  did  deliver  the  logs 
of  the  plaintiff  below  their  boom,  according  to  the  provisions  of 
their  charter,  and  the  plaintiff  there  received  them  as  he  was 
bound  to  do.  But  conceding  that  the  two  companies  were  con- 
solidated with  the  consent  of  the  stockholders,  can  the  defend- 
ants set  up  as  a  defence  the  failure  of  the  company  to  perform 
their  obligations  to  the  plaintiff  to  protect  themselves  against  the 
payment  of  damages  occasioned  by  their  dam  in  the  stream  ?  If 
they  can,  then  they  have  a  defence  to  every  action  brought  to 
recover  damages  for  the  breaking  up  of  rafts  of  logs  which  were 
never  in  the  boom.  The  plaintiff  does  not  complain  of  the  com- 
pany— why  should  the  defendants  ?  Can  they  shield  themselves 
from  the  payment  of  the  damages  which  they  occasioned  by  their 
dam  because  the  plaintiff  took  his  logs  from  the  company  at  the 
usual  place  of  delivery,  when  they  were  bound,  in  their  judg- 
ment, to  deliver  them  at  the  lower  boom?  The  plaintiff  was 
injured  by  the  dam  of  the  defendants,  but  he  ought  not,  they 
say,  to  recover  from  them  because  the  company  failed  to  comply 
with  their  obligations  to  him. 

It  is  denied  that  the  boom  company  is  bound  by  their  charter 
and  by  the  act  of  consolidation  to  deliver  plaintiff's  logs  at  the 
mouth  of  the  lower  boom  ;  but  admitting  that  the  company  is  so 
bound,  and  that  the  court  was  right  in  answering  the  defendants* 
second  point  as  requested,  still  the  plaintiff  was  entitled  to 
recover.  It  was  shown  on  the  trial  of  the  cause  that  the  dam, 
as  maintained  by  the  defendants,  was  a  nuisance  in  the  river, 
and  it  was  also  shown  that  the  plaintiff,  in  consequence  of  the 
dam,  was  obliged  to  pay  ten  cents  per  thousand,  feet  additional 
for  all  the  logs  floated  to  his  mill.  This  additional  sum  the 
plaintiff  was  fairly  entitled  to  recover  in  this  suit. 

Maynard  and  Willardj  for  defendants,  argued : — 1.  That  the 
only  reasonable  construction  which  can  be  given  to  the  second 
and  third  sections  of  the  Act  of  1803,  is,  that  they  furnish  a 
person  his  choice  of  remedies,  either  to  bring  his  suit  in  the  Com- 
mon Pleas  for  the  recovery  of  his  damages,  or  to  present  his 
petition  to  the  Court  of  Quarter  Sessions  and  have  his  damages 

7  Wr.— 24 
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assessed  by  the  jury,  if  he  sustained  any,  as  prescribed  by  the 
act. 

The  plaintiff  having  presented  his  petition  to  the  Quarter  Ses- 
sions, and  pursued  his  remedy  as  prescribed  by  the  second  section 
of  the  Act  of  1803,  is  precluded  and  estopped  from  instituting  or 
pursuing  the  remedy  at  common  law ;  and  the  record  of  the  pro- 
ceedings in  the  Quarter  Sessions  given  in  evidence  by  the  plain- 
tiff in  this  cause,  said  plaintiff  being  the  prosecutor,  is  a  bar  to 
his  recovery  of  damages  in  this  suit  which  he  did  or  might  have 
claimed  in  and  under  that  proceeding :  citing  the  Act  of  1806, 
Pardon's  Dig.  33,  §  5 ;  Criswell  v.  Clugh,  3  Watts  330. 

There  is  no  case  known  to  the  law  where  two  parallel  remedies 
may  be  pursued  by  the  same  plaintiff  against  the  same  defendant 
for  the  same  cause  of  action. 

The  statute  of  1803  furnished  a  perfect  remedy  to  the  plaintiff 
in  this  case  which  he  has  pursued  to  judgment  and  execution, 
thereby  imposing  upon  and  collecting  from  the  defendants  all 
the  costs  incident  to  his  recovery  of  any  damages  he  sustained, 
by  which  recovery  both  law  and  justice  are  satisfied. 

It  was  not  therefore  error  but  correct  judgment  in  the  court 
below  in  answering  the  defendants*  first  point  in  the  affirmative 
as  requested.  , 

2.  The  Act  of-  Assembly  incorporating  the  boom  company  in 
section  5,  makes  it  the  duty  of  said  company  to  deliver  all 
logs  below  said  booms  and  secure  the  same  there  for  the  owners. 
This  being  an  incontrovertible  fact,  the  court  could  draw  no 
other  conclusion  than  that  "  the  plaintiff  was  not  bound  to  incur 
any  extra  expense  or  damage  in  consequence  of  said  dam,**  and 
therefore  there  could  be  no  error  in  pronouncing  that  conclusion. 

The  dam  of  defendants  was  situated  a  short  distance  below  the 
Susquehanna  boom,  and  was  included  within  the  chartered  limits 
of  the  Loyalsock  boom ;  by  the  act  of  consolidation  these  two 
were  made  one  company,  called  the  Susquehanna  Boom  Com- 
pany, *^with  all  the  rights,  privileges,  and  immunities,  and  sub- 
ject to  all  the  restrictions  contained  in  the  two  Acts  of  Assembly,*' 
before  referred  to,  creating  them,  in  both  of  which  acts  it  was 
the  duty  of  each  company  to  deliver  all  logs  which  came  into 
their  respective,  booms  below  said  boom,  and  secure  the  same  for 
the  owner. 

The  consolidated  company  having  become  subject  to  this  duty, 
was  bound  to  deliver  the  logs  of  plaintiff  below  the  limits  of  the 
original  Loyalsock  boom. 

The  two  companies  were  consolidated  by  force  of  the  Act  of 
Assembly,  the  language  being  in  the  present  tense,  as  follows : 
**  That  they  be  and  they  are  hereby  consolidated  and  erected 
into  one  company,**  &c.  But  if  it  were  necessary  to  show  that 
these  companies  accepted  and  approved  the  act  of  consolidation, 
the  evidence  of  such  consent  and  acceptance  was  furnished  in 
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the  fact  that  the  Susquehanna  company,  after  the  act  of  consoli- 
dation was  passed,  until  the  present  time,  have  constantly  used, 
occupied,  and  enjoyed  all  the  rights  and  privileges  secured  to 
each  company  by  the  original  acts  of  their  incforporation. 

The  consolidated  company  has  the  exclusive  possession  of  all 
logs  within  her  bounds,  with  the  right  to  control  the  same  accord- 
ing to  the  provisions  of  her  charter,  and  that  neither  plaintiff  nor 
defendant  in  this  case  had  the  right,  to  enter  her  boom  or  exercise 
any  control  whatever  over  the  logs  within  the  same.  It  is  there- 
fore impossible  to  conceive  how  or  why  the  plaintiff  below  could 
have  any  claim  for  damages  against  the  defendants  in  conse- 
quence of  the  boom  company  having  failed  to  deliver  the  plain- 
tiff's logs  below  her  booms  as  she  was  required  to  by  law. 

The  opinion  of  the  court  was  delivered  by 

LowRiB,  C.  J. — We  think  the  court  erred  in  affirming  the  defend- 
ants* points.  The  Act  of  1806,  excluding  the  common  law 
remedies  in  certain  cases,  when  a  special  remedy  is  given  by 
statute,  does  not  apply  here,  because  the  common  law  remedy  is 
expressly  saved.  The  plaintiff  adopted  first  the  common  law 
remedy  for  his  damages  occasioned  by  the  defendants'  dam,  and 
before  that  case  was  tried  he  instituted  the  statutory  proceeding 
to  have  the  dam  abated  by  indictment,  in  which  he  might  also 
hav^  had  his  damages  assessed  and  collected.  Is  the  conviction 
in  the  second  proceeding,  without  any  damages  appearing  to  have 
been  asked  of  the  jury,  a  bar  to  further  pursuit  of  the  first 
action  ?     We  cannot  think  so. 

Though  the  petition  against  the  dam  did  ask  for  damages,  yet 
the  indictment  alone  would  regularly  go  before  the  jury  and  be 
passed  on  by  them ;  and  we  do  not  presume  that  they  passed  on  the 
petition  for  damages,  if  that  would  have  been  irregular.  It 
would  have  been  so  in  this  case,  because  the  defendants  could 
have  objected  that  there  was  already  a  valid  suit  pending  for  the 
damages,  and  that  would  have  abated  the  claim  for  damages  in 
the  indictment  proceeding.  And  if  there  was  a  claim  for  damages 
set  up  before  the  jury  and  defeated  in  the  second  case,  the  de- 
fendants might  have  pleaded  and  shown  this  in  bar  of  further 
proceedings  in  the  first  case.  Neither  of  these  things  was  done, 
and  we  presume  that  the  plaintiff  did  not  claim  in  the  second 
case  what  he  had  sued  for  in  the  first.  Nor  do  we  see  that  the 
boom  company  was  bound  to  deliver  the  plaintiff's  logs  at  their 
lower  boom.  When  the  two  booms  wiere  owned  by  separate  com- 
panies, each  was  bound  to  deliver- the  logs  at  its  own  boom,  that 
is,  at  the  boom  in  which  they  were  caught ;  and  we  do  not  see 
that  the  act  of  consolidation  changes  this.  We  are  to  interpret 
the  two  statutes  authorizing  the  two  booms  separately,  though 
both  booms  now  belong  to  one  company. 

Judgment  reversed,  and  a  new  trial  awarded. 
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PENNSYLVANIA. 


WESTERN  DISTRICT— PITTSBURGH  1862. 


Ewing  versus  Thompson. 

Power  of  Executive  to  revoke  Commission  regularly  issued. — Return^ 
prim&  facie  Proof  of  Election. — Certiorari  may  he  granted  on  Terms, 
—  When  a  supersedeas  in  case  of  Contested  Election. — Injunction, 
when  granted  in  such  cases. 

1.  The  governor  of  the  state  has  no  power  to  revoke  a  commission  once 
regularly  issued  to  an  officer  who  is  not  removable  at  his  pleasure,  whether 
the  appointing  power  be  in  the  governor  or  elsewhere. 
-  2.  Where  the  appointing  power  is  in  electors,  the  governor  has  no  choice 
but  to  commission  tne  person  elected,  and  that  done,  a  vested  right  is  consum- 
mated in  the  appointee  which  nothing  but  judicial  decision  can  take  away  or 
authorize  him  to  recall. 

3.  The  law  has  made  the  return  the  only  evidence  of  an  election,  in  the 
first  instance,  and  conclusive  until  it  has  been  corrected,  or  shown  to  be  false, 
by  a  judicial  determination. 

4.  A  common  law  writ  of  certiorari,  whether  issued  before  or  after  judgment, 
is  in  effect,  a  supersedeas,  but  the  power  of  the  tribunal  to  which  the  writ  is 
directed,  is  only  suspended  by  it. 

5.  In  an  election  contest,  the  judicial  proceeding  terminating  with  the  judg- 
ment or  decree,  nothing  remains,  so  far  as  the  court  below  is  concerned,  to  he 
stayed  by  a  certiorari. 

6.  Whether  the  service  of  a  certiorari  on  the  court  takes  away  from  the 
executive,  the  power  to  issue  a  new  commission,  in  view  of  a  decree  correcting 
election  returns,  not  decided.  His  action  would  not  be  disobedience  to  the 
writ,  for  that  goes  only  to  the  judges. 

7.  But  the  writ  stays  the  actiim  of  the  party  afterwards  receiving  the  new 
commission  issued  in  accordance  with  the  decree.  His  title  to  his  comniipsion 
is  not  taken  away,  but  his  right  to  proceed  under  it  is  suspended  until  the 
final  decision  under  the  revisory  writ. 

8.  A  reversal  of  the  decree  leaves  the  original  return  and  commission  in 
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full  force.    An  affirmance  establishes  the  right  to  act  under  the  new  commis- 
sion and  to  receive  the  emoluments  of  the  office  from  its  date. 

9.  A  party  holding  such  new  commission  as  sheriff  attempting  to  interfere 
with  the  office,  before  a  decision  oli  the  cej-tiorari,  will  be  restrained  by  in- 
junction. 

10.  A  certiorari  is  not  a  writ  of  right,  and  will  not  be  allowed  for  merely 
technical  errors  not  affecting  the  merits.  The  court  may,  therefore,  impose 
terms  upon  its  allowance,  and  may  revise  the  aHocat'^ir  and  quash  the  writ, 
if  there  do  not  appear  to  be  sufficient  grounds  for  it.  But  if  allowed  there 
is  no  power  to  compel  a  hearing  on  it  l^fore  the  return  day  of  the  writ. 

This  was  a  bill  in  equity  filed  by  Robert  Ewing  in  the  Eastern 
District,  on  a  motion  for  a  special  injunction  before  Woodward, 
J.,  at  Nisi  Prius.  Unable  to  hear  the  case  at  Philadelphia,  in 
consequence  of  the  commencement  of  the  October  term  in  the 
Western  District,  the  application  was  continued  to  October  29th 
1862,  when  it  was  heard  before  a  full  bench  at  Pittsburgh. 

The  complainant  had  been  commissioned  by  the  governor,  No- 
vember 27th  1861,  as  sheriff  of  the  city  and  county  of  Philadel- 
phia, Before  the  issuing  of  this  commission,  his  election  to  that 
office  had  been  contested  by  a  petition  filed  in  the  Court  of 
Quarter  Sessions  of  Philadelphia,  which  court,  on  the  18th  day 
of  October  1862,  decided  in  favour  of  the  contestant,  and  that 
John  Thompson  had  been  duly  elected  to  the  office.  Mr.  Ewing 
thereupon  sued  out  and  served  a  writ  of  certiorari  to  remove  the 
proceedings  in  the  contested  election  case  into  this  court. 

Pending  the  certiorari^  Mr.  Thompson  applied  to  the  governor 
for  and  obtained  his  commission  as  sheriff,  and  on  attempting  to 
take  possession  of  the  sheriff's  office,  this  bill  was  filed  praying 
for  an  injunction  to  restrain  him  from  doing  so,  &c.  Affidavits 
were  read  on  both  sides. 

J".  E.  Q-owen,  for  complainant,  argued  that  the  certiorari 
operated  as  a  $uper$edeas ;  that  the  governor  could  not  lawfully 
commission  Mr.  Thompson  until  the  certiorari  was  disposed  of; 
that  the  second  commission  was  therefore  a  nullity,  and  that  the 
defendant  should  be  restrained  from  acting  under  it :  citing  1 
Dutcher  864;  14  Barbour  72;  22  Id.  72. 

F.  O.  Brewster^  for  defendant,  contended,  1.  That  the  com- 
plainant's commission  was  void ;  that,  according  to  the  affidavits 
and  election  return,  the  commission  had  been  issued  upon  the 
count  of  the  army  vote,  which  had  been  received  under  a  law 
declared  by  this  court  to  be  unconstitutional. 

A  minority  candidate  is  not  elected,  although  so  proclaimed 
and  commissioned,  the  authority  being  derived  from  the  people, 
and  not  from  the  certificate  of  election  officers  nor  the  commis- 
sion of  the  governor :  State  v.  Johnson,  17  Ark.  Rep.  407. 
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2.  That  the  court  would  not  decide  the  question  of  title  to  a 
public  office  upon  a  motion  for  an  injunction. 

3.  That  the  complainant  had  no  standing  in  a  court  of  equity, 
the  decision  of  the  contested  election  case  being  against  him,  and 
being  final  on  the  merits. 

On  these  points  he  cited  Commonwealth  v.  Nathans,  6  Barr 
125 ;  Carpenter's  Case,  2  Harris  486 ;  Commonwealth  v,  Garri- 
gues,  4  Casey  9 ;  Commonwealth  v.  Baxter,  11  Id. ;  Berger  v. 
Smull,  3  Wright  302 ;  Overseers  v.  Brown,  11  Harris  889 ;  State 
V.  Stewart,  5  -Stroble  29 ;  Payfer  v.  Bissell,  3  Hill ;  and  Act  of 
July  2d  1839  (Brightly's  Digest  392,  §  185). 

M,  Russell  Thayer^  for  defendant,  argued  that  the  governor 
had  the  right  to  revoke  the  complainant's  commission. 

(7.  Qilpiriy  for  defendant,  objected  to  the  motion  that  the  <?er- 
tiorari  could  not  interfere  with  the  defendant's  commission. 

William  L.  Hirst,  for  complainant,  contended  that  this  was  an 
attempt  to  evade  the  eiFect  of  the  certiorari.  He  cited  Marbury 
V.  Madison,  1  Cranch  137. 

The  opinion  of  the  court  was  delivered,  November  1st  1862,  by 
Strong,  J. — Three  prominent  questions  are  raised  by  this  mo- 
tion. They  are.  Has  the  complainant  a  legal  right  to  the  office 
of  sheriff  of  the  city  and  county  of  Philadelphia?  Does  the 
defendant  unlawfully  invade  or  threaten  to  invade  that  right? 
If  he  does,  is  the  invasion  of  such  a  character  as  to  call  for  the 
exercise  by  this  court  of  its  preventive  power  ? 

On  the  27th  day  of  November  1861,  the  governor  of  the  Com- 
monwealth issued  a  commission  to  the  complainant,  reciting  that 
by  the  election  returns  of  the  October  election  of  that  year,  it 
appeared  that  he  had  been  chosen  sheriff  of  the  city  and  county 
of  Philadelphia,  and  authorizing  him  to  perform  the  duties  and 
enjoy  the  privileges  of  said  oflSice  for  the  term  of  three  years, 
from  the  second  Tuesday  of  October  1861,  if  he  should  so  long 
behave  himself  well,  and  until  his  successor  should  be  duly 
qualified.  Under  this  commission  he  entered  upon  the  duties  of 
the  office,  and  he  has,  in  fact,  acted  hitherto  as  sheriff.  If  this 
commission  is  still  in  force,  beyond  controversy,  he  has  a  legal 
right,  not  only  to  the  office,  but  to  its  undisturbed  enjoyment. 
This  we  do  not  understand  to  be  controverted.  The  next  stage 
in  the  inquiry  therefore  is,  whether  anything  appears  which  in- 
validates the  commission.  The  defendant  produces  a  commission 
from  the  governor  to  himself,  dated  October  21st  1862,  reciting 
that  it  appeared  from  the  returns  of  the  same  election,  held  in 
October  1861,  that  he  had  been  chosen  sheriff  of  the  said  city 
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and  county,  and  authorizing  him  to  hold,  exercise,  and  enjoy  the 
said  oflSce  of  sheriff,  with  all  its  rights,  fees,  perquisites,  emolu- 
ments, and  advantages,  and  to  perform  all  its  duties  for  the  term 
of  three  years,  to  be  computed  from  the  second  Tuesday  of  Octo- 
ber 1861,  if  he  should  so  long  behave  himself  well,  and  until 
his  successor  should  be  duly  qualified.  The  two  commissions  are 
for  the  same  office,  for  the  same  term,  and  both  recite  the  same 
election  returns.  The  second  does  not  profess  to  be  founded 
upon  any  amended  return ;  it  makes  no  allusion  to  any  contest 
of  the  election,  and  it  does  not  in  terms  revoke,  annul,  or  super- 
sede the  commission  previously  issued  to  the  complainant.  What 
then  is  its  legal  effect  ? 

Had  there  been  no  contest  of  the  election  of  sheriff,  or  of  the 
election  returns,  it  could  not  be  maintained  that  the  commission 
issued  in  October  1862  annulled,  vacated,  or  superseded  the  com- 
mission given  to  the  complainant  in  November  1861.  The  power 
of  the  governor  to  revoke  a  commission  once  issued  to  an  officer 
not  removable  at  the  pleasure  of  the  governor,  may  well  be 
denied.  Even  where  he  has  the  power  of  appointment  of  such 
an  officer,  an  appointment  once  made  is  irrevocable.  Much 
more,  it  would  seem,  is  a  commission  issued  by  him  incapable  of 
being  recalled  or  invalidated  by  himself,  when  the  appointing 
power  is  located  elsewhere,  and  when  his  act,  in  issuing  the  com- 
mission, is  not  discretionary  with  him,  but  is  only  the  perform- 
ance of  a  ministerial  duty.  Under  the  Constitution,  the  governor 
does  not  appoint  a  sheriff,  and  he  has  no  choice  as  to  whom  he 
will  commission.  The  appointment  is  made  by  the  electors,  and 
it  is  the  duty  of  the  chief  executive  to  commission  the  person 
whom  they  have  designated  according  to  the  forms  of  law.  When 
he  has  done  that,  his  duty  is  performed,  and  a  vested  right  is 
consummated  in  the  person  commissioned,  a  Tight  which  nothing 
but  judicial  decision  can  take  away  or  authorize  him  to  recall. 
The  observations  of  the  Supreme  Court  of  the  United  States  in 
Marbury  v.  Madison,  1  Cranch  137,  bear  forcibly  upon  this  sub- 
ject. That  was  an  application  for  a  mandamuBj  to  compel  the 
delivery  of  a  commission  for  an  office  to  which  the  applicant  had 
been  appointed  by  the  President  of  the  United  States,  and  for 
which  a  commission  had  been  made  out,  but  not  delivered.  The 
office  was  one  which  the  law  created,,  and  of  which  it  fixed  the 
duration  of  tenure  by  the  officer,  but  under  the  Constitution  the 
President  had  the  appointing  power.  Chief  Justice  Marshall,  in 
delivering  the  unanimous  opinion  of  the  court,  made  the  follow- 
ing observations  :  "  Where  an  officer  is  removable  at  the  will  of 
the  executive,  the  circumstance  which  completes  his  appointment 
is  of  no  concern,  because  the  act  is  at  any  time  revocable,  and 
the  commission  may  be  arrested  if  still  in  the  office.  But  where 
an  officer  is  not  removable  at  the  will  of  the  executive,  the 
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appointment  is  not  revocable,  and  cannot  be  annulled.  It  has 
conferred  legal  rights  which  cannot  be  resumed.  The  discretion 
of  the  executive  is  to  be  exercised  until  the  appointment  has  been 
made.  But  having  once  made  the  appointment,  his  power  over 
the  office  is  terminated  in  all  cases,  where,  by  the  law,  the  officer 
is  not  removable  by  him.  The  right  to  the  office  is  then  in  the 
person  appointed,  and  he  has  the  absolute  unconditional  power 
of  accepting  or  rejecting  it.**  In  this  case  it  seems  to  have  been 
held,  that  neither  the  appointment  nor  the  commission  can  be 
withdrawn.  The  executive  may  undoubtedly  be  authorized  by 
law  to  revoke  a  commission  or  supersede  it  for  cause,  though  he 
has  not  the  power  of  appointment,  and  though  the  duration  of 
the  tenure  may  be  determined  by  the  legislature.  Whether  he 
could,  when  the  tenure  as  well  as  the  mode  of  appointment  is 
defined  by  the  Constitution,  is  perhaps  not  so  clear,  unless  the 
commission  has  issued  to  one  who  was  not  elected  or  appointed. 
But  the  law  has  made  the  return  the  only  evidence  of  an  elec- 
tion, in  the  first  instance,  and  conclusive  until  it  has  been  cor- 
rected or  shown  to  be  false  by  a  judicial  determination.  The 
defendant  cannot  stand  therefore  on  his  commission  alone.  He 
is  compelled  to  show  that  the  executive  was  authorized  to  issue 
it,  before  he  can  contend  successfully  that  it  has  superseded  that 
previously  granted  to  the  complainant. 

This  brings  us  to  inquire  whether  the  proceedings  which  have 
taken  place  in  the  Court  of  Quarter  Sessions  empowered  the 
governor  to  grant  the  commission,  and  thereby  supersede  that 
which  was  issued  upon  the  original  election  return.  These  pro- 
ceedings are  not  referred  to  in  the  second  commission,  but  if  they 
conferred  a  power,  the  commission  must  be  held  to  have  issued 
under  it,  rather  than  to  be  void.  Prior  to  the  date  of  his  com- 
mission, a  contest  of  the  complainant's  election  and  of  the  return 
thereof  had  been  initiated  in  the  Court  of  Quarter  Sessions  under 
the  provisions  of  the  Act  of  Assembly  of  July  2d  1839,  and  in 
that  contest  a  decree  was  entered  on  the  18th  day  of  October 
1862,  that  the  complainant  was  not  elected,  but  that  the  defend- 
ant had  received  a  majority  of  the  votes  given,  and  that  he  was 
duly  elected.  On  the  same  day,  a  certiorari  was  sued  out  of  this 
court  by  the  complainant  to  remove  the  record  of  the  contest  in 
the  Court  of  Quarter  Sessions,  and  it  wis  served.  The  effect  of 
that  writ  was  to  stay  further  proceedings  in  the  court  below,  and 
to  remove  the  record  of  the  case  into  this  court.  That  such  is 
the  effect  of  a  certiorari^  except  in  cases  where  the  legislature 
has  made  a  different  rule,  is  the  doctrine  of  all  the  cases.  It  is 
not  itself  a  writ  of  supersedeaSy  but  it  operates  as  one  by  impli- 
cation. Originally  in  fact,  and  now  always  in  theory,  at  least, 
it  takes  the  record  out  of  the  custody  of  the  inferior  court,  and 
leaves  nothing  there  to  be  prosecuted  or  enforced  by  execution. 
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Very  many  of  the  English  as  well  as  the  American  authorities 
are  collected  in  Patchin  v.  The  Mayor  of  Brooklyn,  13  Wend. 
664.  There  are  very  many  others,  all  holding  a  common  law 
writ  of  certiorari,  whether  issued  before  or  after  judgment,  to  be, 
in  effect,  a  supersedeas.  There  are  none  to  the  contrary.  In 
some  of  them  it  is  ruled,  that  action  by  the  inferior  court  after 
the  service  of  the  writ,  is  erroneous ;  in  others  it  is  said  to  be 
void,  and  punishable  as  a  contempt.  They  all,  however,  assert 
no  more  than  that  the  power  of  the  tribunal  to  which  the  writ  is 
directed  is  suspended  by  it;  that  the  judicial  proceeding  can 
progress  no  farther  in  the  lower  court.  It  is  not  so  clear,  either 
in  reason  or  in  authority,  that  collateral  action  is  erroneous  or 
void.  If  an  execution  has  been  issued  upon  a  judgment  before 
the  service  of  a  certiorari^  the  power  pf  the  sheriff  to  go  on  under 
the  execution  is  not  suspended.  It  requires  a  formal  supersedeas 
to  suspend  it.  The  court  may  even  issue  a  vend,  ex,  to  enable 
its  completion.  An  execution  issued  after  certiorari  served,  is 
erroneous,  and  perhaps  void,  because  its  issue  is  the  act  of  the 
court  to  which  the  superior  writ  has  been  sent,  and  of  the  party 
whose  further  proceeding  has  been  stayed.  An  election  contest 
is  in  some  respects  peculiar.  True,  it  is  a  judicial  proceeding, 
but,  so  far  as  the  court  in  which  it  is  conducted  is  concerned,  it 
terminates  with  the  judgment  or  decree.  No  execution  of  the 
decree  is  intrusted  to  the  court,  or  is  under  its  control.  When 
the  truth  of  the  return  is  contested,  the  duty  of  the  court  is  to 
ascertain  what  should  have  been  the  true  return,  and  declare  it. 
Then  its  duty  has  been  done.  The  regularity  of  its  proceeding 
may  be  revised  in  the  superior  court,  and  no  doubt  a  certiorari 
removes  the  record  in  such  a  case.  It  cannot,  however,  operate 
upon  the  inferior  court  as  a  supersedeas^  for  after  a  decree  there 
is  no  possible  action  of  that  court  to  be  stayed.  If  it  stays  any- 
thing, it  can  only  be  the  action  of  the  executive  in  issuing  a  new 
commission  in  view  of  it,  rather  than  upon  it,  or  action  under 
the  new  commission  when  issued  by  the  substantial  party  to  the 
decree  in  whose  favour  it  has  been  made.  But  the  issue  of  a 
commission  by  the  executive  after  the  service  of  a  certiorari  is 
not  disobedience  to  the  writ,  for  that  goes  onlv  to  the  judges.  It 
is  not  therefore  a  contempt,  as  action  by  the  judges  and  the  par- 
ties would  be.  He  is  no  party  to  the  contest,  either  in  form  or 
in  substance.  In  reason,  therefore,  there  is  an  obvious  difference 
between  the  effect  of  a  certiorari  upon  the  court  to  which  it  is 
sent,  or  the  parties  to  the  judicial  proceeeding  removed,  and  the 
executive,  ivho  has  no  connection  with  the  record.  Nor  do  the 
authorities  show  that  a  certiorari  operates  upon  any  other  than 
the  court  and  parties.  We  are  therefore  not  prepared  to  hold 
that,  on  the  21st  day  of  October  1862,  after  the  decree  declaring 
what  was  the  true  result  of  the  election  had  been  made  in  the 
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Court  of  Quarter  Sessions,  the  executive  had  not  authority  to 
issue  a  commission  to  the  defendant.  Especially  are  we  not  pre- 
pared so  to  rule  upon  this  motion,  which  is  an  appeal  to  our 
judicial  discretion,  while  we  are  sitting  only  at  Nisi  Prius.  The 
commission  of  the  defendant  is  not  necessarily  invalid  because 
the  election  contest  is  still  pending  in  the  sense  in  which  a  cause 
adjudicated  in  an  inferior  court  is  said  to  be  pending  after  its 
removal  by  certiorari  or  writ  of  error  to  a  court  which  is  superior. 
Had  it  issued  one  day  before  the  service  of  the  certiorari^  but 
after  the  decree  of  the  Court  of  Quarter  Sessions,  and  had  the 
officer  commenced  his  duties,  no  one  will  contend  that  it  would 
have  been  avoided  or  interrupted  by  the  mere  subsequent  service 
of  the  writ,  any  more  than  an  execution  partly  executed  is  stayed 
by  the  service  of  a  certiorari  on  the  court  which  had  awarded  it. 
And  yet  had  the  certiorari  sued  out  by  the  complainant  been  four 
days  later  than  it  was,  the  election  contest  would  be  a  pending 
proceeding,  just  as  truly  as  it  now  is.  A  certiorari  after  judg- 
ment, like  a  writ  of  error,  is,  in  fact,  a  new  suit.  It  enables  him 
who  obtains  it  to  aver  errors  in  the  record  removed,  not  to  re- 
try the  facts  in  this  court.  A  judgment  in  it  may,  indeed,  be 
followed  by  a  new  trial  in  the  lower  court,  but  there  is  no  retrial 
here.  It  is  not  on  that  account,  not  because  the  action  may,  in 
this  sense,  be  said  to  be  pending,  that  proceedings  are  stayed  in 
the  court  where  the  trial  was  held,  but  it  is  because  in  contem- 
plation of  law  its  record  is  removed  to  another  tribunal. 

But,  while  we  do  not  hold  that  the  certiorari  served  on  the 
court,  took  away  from  the  executive  the  power  to  issue  the  com- 
mission to  the  defendant  after  the  decree  correcting  the  election 
returns,  a  power  which  the  decree  unimpeached  gave  him,  we  do 
hold  that  the  service  of  the  writ  affects  the  defendant.  He  was 
a  party  to  the  contest  in  the  Quarter  Sessions,  not  in  name,  but 
in  substantial  truth.  It  was  his  right  which  was  in  controversy, 
and  his  were  the  fruits  of  the  decree.  Upon  him,  therefore,  the 
certiorari  may  operate.  When  it  was  served,  and  the  record  was 
removed,  he  had  not  begun  to  execute  the  duties  of  the  office  or 
to  act  under  the  decree  and  his  commission.  His  position  is  like 
that  of  a  party  who  has  an  execution  in  his  hands  not  delivered 
to  the  officer  when  the  writ  comes,  and  stays  his  further  proceed- 
ing. His  title  to  his  commission  is  not  taken  away,  but  his  right 
to  proceed  under  it  is  suspended  until  the  final  decision  under  the 
revisory  writ.  It  may  be  that  the  decision  of  the  Supreme 
Court  on  the  hearing  of  the  certiorari,  will  result  in  setting  aside 
the  decree  of  the  Court  of  Quarter  Sessions,  and  thus  leave  the 
original  return  and  the  commission  of  the  complainant  in  full 
force.  On  the  other  hand,  if  the  decree  be  affirmed,  the  right 
of  the  defendant  to  his  commission,  and  to  the  emoluments  of 
the  office  from  the  21st  day  of  October  last,  will  be  established. 
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His  title  will  then  have  commenced  at  the  date  of  his  commis- 
sion. It  does  not,  however,  give  him  a  present  right  to  assume 
the  oflSce  or  interfere  with  its  duties. 

The  second  question  is  easily  answered  in  the  affirmative.  The 
hill  and  affidavits  show  that  there  has  been,  and  still  is,  a  dis- 
turbance of  the  rights  of  the  complainant  made  by  the  defendant, 
no  doubt  under  a  belief  of  right,  but  still  unlawful. 

The  remaining  inquiry  is,  whether  the  case  is  such  a  one  as 
requires  the  court,  in  the  exercise  of  its  equity  powers,  to  grant 
an  injunction.  It  is  a  bill  preferred  by  an  individual,  asserting  a 
personal  right  invaded.  Yet  it  is  not  to  be  overlooked  that  it 
affects  public  interests.  The  office  of  sheriff  is  a  most  important 
one,  and  the  question,  which  of  two  persons  claiming  it  may  law- 
fully perform  its  duties,  is  one  in  which  the  whole  community  is 
interested.  We  ought  not  to  leave  the  matter  in  doubt.  Though 
we  cannot  now  determine  finally  who  has  the  right,  we  can  and 
ought  to  determine  who  is  the  sheriff  in  fact,  and  prevent  a  con- 
flict until  there  shall  be  an  adjudication  that  shall  terminate 
finally  the  election  contest.  We  therefore  feel  constrained  to 
award  an  injunction. 

A  speedy  final  decision  of  the  contested  election  is  impera- 
tively demanded  by  public  considerations.  In  the  light  of  these, 
individual  interests  and  personal  convenience  are  of  minor  im- 

fortance,  though  they  are  by  no  means  to  be  disregarded.  We 
ave  no  power  to  compel  a  hearing  on  the  certiorari  before  the 
return  day  of  the  writ.  But  we  have  power  to  dissolve  the  in- 
junction now  granted,  and  we  have  power  to  impose  terms  upon 
the  allowance  of  a  common  law  writ  of  certiorari  after  judgment. 
It  is  not  a  writ  of  right,  and  will  never  be  allowed  for  merely  tech- 
nical errors  which  do  not  affect  the  merits :  Bac.  Ab.,  Certiorari^ 
A.  We  will  use  some  of  these  powers  unless  the  parties  agree 
in  writing  to  a  hearing  on  the  writ  of  certiorari  before  the  Su- 
preme Court  in  banc  at  Pittsburgh,  on  the  15th  day  of  November 
1862.  We  cannot  treat  the  writ  as  not  allowed,  but  we  can  revise 
the  allocatur  and  quash  the  writ,  if  there  do  not  appear  to  be 
sufficient  grounds  for  it. 

And  now,  to  wit,  November  Ist  1862,  this  motion  came 
on  for  hearing  before  the  Supreme  Court  at  nisipriuSy 
and  was  argued  by  counsel.  Whereupon,  after  due 
consideration,  it  is  ordered,  adjudged,  and  decreed 
that,  on  the  complainants  giving  security  according 
to  the  Act  of  Assembly  in  the  sum  of  3^000,  the 
said  John  Thompson,  his  agents  and  servants,  be 
enjoined  from  interfering  or  intermeddling  with  the 
office  of  sheriff  of  the  city  and  county  of  Philadel- 
phia, or  from  disturbing  or  molesting  the  complain- 
ant in  the  peaceable  possession  and  enjoyment  thereof, 
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until  final  hearing  of  a  certain  writ  of  certiorari  sued 
out  of  the  Supreme  Court  to  remove  the  record  of  a 
contested  election  between  the  complainant  and  de- 
fendant, or  until  further  order. 
And  it  is  further  ordered  that  the  defendant  have  leave 
to  move  the  court,  on  the  15th  day  of  November 
1862,  to  quash  the  certiorari,  for  having  been  issued 
without  special  cause  previously  shown,  unless  the 
plaintiif  shall  then  show  suflScient  cause  on  giving 
five  days*  notice. 

The  following  concurring  opinion  was  delivered,  November  5th 
1862,  by 

Woodward,  J. — The  governor  has  no  power  to  revoke  a  sher- 
iff's commission.  The  only  appointing  power  in  respect  to 
sheriffs  which  he  possesses  is  to  fill  vacancies  which  occur  during 
an  oflScial  term.  Formerly  he  had  more.  Under  the  Constitu- 
tion of  1770,  the  electors  returned  two  names  to  the  governor, 
and  he  was  empowered  to  appoint  either.  But  the  Constitution 
of  1838  provided  for  the  election  by  the  people  of  one  person 
only  for  the  office  of  sheriff,  in  each  county ;  and  he  "  shall  be 
commissioned  by  the  governor,*'  says  the  Constitution.  No  dis- 
cretion or  right  of  choice  is  committed  to  the  governor.  The 
rule  of  the  Constitution  is  imperative  that  he  shall  appoint  whom 
the  people  elect.  And  where  a  doubt  or  dispute  exists  as  to  who 
is  elected,  the  law  commits  the  question  to  the  judicial  tribunals, 
and  to  them  the  governor  is  to  look  for  a  decision  that  shall  be 
final  and  binding  on  all  citizens.  The  executive  commission  is 
not  the  title  to  the  office — it  is  only  a  ministerial  authentication 
of  the  title  which  the  electors  have  conferred.  Prothonotaries 
and  clerks  of  the  courts,  registers,  recorders,  justices  of  the 
peace,  and  aldermen  are  also  commissioned  by  the  governor, 
though  elected,  like  sheriffs,  by  the  people.  The  reason  why  the 
Constitution  of  1838  continued  the  executive  power  to  commis- 
sion, after  it  had  taken  away  the  executive  power  to  appoint 
these  officers,  was  that  there  might  be  a  public  record,  accessible 
to  everybody,  of  the  official  existence  and  powers  of  the  persons 
named.  It  is  often  necessary  in  after  years  to  show  who  filled  a 
particular  office  at  a  particular  time,  and  the  Constitution  meant 
to  place  a  permanent  memorial  of  the  fact  in  the  archives  of  the 
executive  department.  Hence  the  power  to  commission  officers, 
with  whose  selection  or  appointment  the  governor  has  no  more 
to  do  than  any  other  citizen  entitled  to  a  vote.  And  having  no 
power  of  appointment,  he  has  no  power  to  revoke  or  impair  a 
commission  once  granted.  If  it  have  been  unduly  granted  to 
one  man  when  it  ought  to  have  gone  to  another,  it  is  to  be  set 
aside  and   avoided   only  by  judicial  process.     And  when  the 
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governor  is  certified  of  the  final  result  of  such  judicial  process, 
it  becomes  his  duty  to  grant  the  commission  which  ought  to  have 
been  issued  in  the  first  instance. 

If,  therefore,  we  ignore  the  judicial  proceedings  had  between 
these  parties,  as  botn  of  the  executive  commissions  did  ignore 
them,  it  results  necessarily  out  of  the  constitutional  functions  of 
the  governor  that  his  last  commission  could  not  revoke,  super- 
sede, or  in  any  wise  impair  the  first.  And  it  is  very  important 
to  assert  this  conclusion  with  distinctness,  that  it  may  not,  on 
some  future  occasion,  come  to  be  thought  that  a  governor  may 
supersede  the  commissions  granted  by  himself  the  year  before, 
or  that  an  incoming  governor  may  supersede  all  of  the  existing 
commissions  issued  by  his  predecessor. 

But  we  have  no  right  to  ignore  the  judicial  proceedings  had 
in  the  Quarter  Sessions  of  Philadelphia,  for  they  are  referred  to 
in  the  bill,  answer,  and  proofs.  What  was  their  nature  and 
effect?  They  were  proceedings  for  contesting  the  sheriff's  elec- 
tion of  1861,  and  they  resulted,  on  the  18th  of  October  1862, 
in  a  decree  in  favour  of  the  present  respondent.  On  the  same 
day,  the  plaintiff  obtained,  served,  and  filed  a  writ  of  certiorari 
to  that  decree.  If,  on  the  21st  of  October  (the  date  of  the  com- 
mission to  Thompson),  the  governor  had  that  record  before  him, 
he  saw  that  the  appropriate  writ  to  bring  that  record  under  review 
in  the  Supreme  Court  was  pending,  and  that  the  question  who  of 
these  two  men  had  been  legally  elected  was  not  yet  finally  de- 
cided. If  he  had  not  the  record  before  him,  it  was  the  fault  of 
the  parties  to  permit  him  to  issue  a  second  commission  in  igno- 
rance of  the  certiorari^  and  we  have  seen  already  that  a  commis- 
sion so  issued  impaired  not  the  prior  commission.  But  if  the 
governor  was  informed  of'  the  writ  of  certiorari,  had  he  a  right 
to  disregard  it  ?  My  firm  conviction  is,  that  he  had  not ;  that 
he  was  just  as  much  bound  to  respect  it  as  every  other  citizen  of 
the  Commonwealth. 

I  have  said  it  was  the  appropriate  writ  for  the  occasion,  Ewing 
had  a  right  to  take  it.  He  had  no  right  to  take  it  for  the  delay 
of  justice,  but  he  swore  solemnly  that  it  was  not  taken  for  pur- 
poses of  delay,  and  this  entitled  him  to  it.  We  said  so  in  Miller 
V,  Chase,  and  I  have  no  disposition  to  qualify  the  ruling  in  that 
case.  The  counsel  for  the  respondent  have  taken  no  exception 
to  the  writ,  have  not  moved  to  quash  it,  either  for  want  of  an 
allocatur  or  for  other  causes.  In  such  circumstances,  it  seems 
to  me  that  it  is  not  our  duty  to  suggest  diflSculties  about  the  writ, 
and  to  threaten  to  quash  it  before  the  return  day.  And  certainly 
I  cannot  say  that  the  governor  was  at  liberty  to  disregard  it,  and 
to  issue  a  commission  to  become  good  and  valid,  if  that  writ 
should  happen  to  be  quashed,  or  to  be  decided  against  Ewing. 
He  either  had  the  power,  and  it  was  his  duty,  to  commission 
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Thompson  at  the  time  he  did,  or  he  had  not  the  power,  and  it 
was  not  his  duty.  I  hold  that  until  the  judicial  proceeding  was 
finally  terminated,  neither  the  power  nor  the  duty  attached. 

A  writ  of  certiorari  is  not  a  writ  o{  supersedeas  ;  it  is  what  its 
name  imports,  a  writ  commanding  an  inferior  judicial  tribunal  to 
certify  its  record  into  the  appellate  tribunal,  that  the  latter  court 
may  be  made  sure  that  no  errors  in  law  appear  on  the  record. 
If  the  inferior  court  have  issued  an  execution  upon  a  judgment 
before  the  certiorari  comes  to  them,  they  supersede  it,  as  was 
done  in  the  memorable  case  of  The  Commonwealth  v.  The  Penn- 
sylvania Central  Railroad  Company,  3  Wr.  406.  But  if  the  judg- 
ment or  decree  of  the  inferior  court  is  to  be  followed  by  no  execu- 
tion issued  out  of  that  court,  no  supersedeas  is  necessary.  And  such 
was  this  case.  The  Quarter  Sessions  had  issued  no  execution, 
and  the  law  authorized  none.  They  had  finished  their  work  when 
they  pronounced  the  decree.  The  certiorari  removed  it  into  the 
Supreme  Court  to  be  reviewed,  and  there  it  hangs  still.  But  the 
legal  effect  of  the  removal  was  to  suspend  all  claim  and  all  action 
under  the  decree.  As  in  a  capital  case,  where  the  court  which 
pronounces  the  judgment  issues  no  execution,  but  the  governor 
does,  will  it  be  said  that  notwithstanding  a  writ  of  error  or  eer- 
tiorari  duly  issued  out  of  the  superior  court,  and  undecided,  the 
governor  may  go  on  and  hang  the  culprit  ?  Or  in  a  road  case 
where  the  supervisor  is  the  executive  oflScer,  and  acts  upon  a  cer- 
tified copy  of  the  decree  of  the  Quarter  Sessions,  may  he  pro- 
ceed in  disregard  of  a  certiorari  duly  issued  and  served  ?  There 
are  many  cases  under  our  Poor  Laws  and  School  Laws  where  the 
court  does  not  execute  its  own  decrees,  but  has  it  ever  been  con- 
tended that  after  the  record  has  been  removed  to  be  reviewed  in 
an  appellate  court,  the  executive  officer  may  go  on  and  execute 
it  as  if  no  review  had  been  instituted  ?  I  am  not  aware  of  any 
decisions  of  this  court,  or  of  any  other,  that  would  justify  an 
affirmative  answer  of  these  questions.  Not  that  the  writ  is 
addressed  to  the  executive  officer  so  as  to  put  him  in  contempt 
for  disobeying  it,  nor  that  it  is  in  form  a  supersedeas^  but  the 
ground  on  which  it  exacts  suspension  of  all  official  execution  is 
that  respect  and  obedience  which  the  law  demands  of  all  law  offi- 
cers for  all  legal  process.  No  officer  is  higher  than  the  law. 
And  when  the  law  has  instituted  a  review  of  a  judicial  record, 
all  parties  claiming  rights  under  it  must  wait  the  course  of  the 
law.  And  executive  officers  too  must  wait.  It  is  quite  beside 
the  point  to  consider  what  would  have  been  the  effect  of.  an 
executive  commission  granted  before  the  certiorari  issued.  That 
is  not  the  question  on  the  record,  and  therefore  I  shall  not  discuss 
it.  The  commission  in  question  was  issued  two  days  after  the 
certiorari  was  duly  served,  and  before  it  was  judicially  disposed 
of,  and  therefore  it  was  premature  and  unauthorized  by  law. 
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The  governor  had  no  right  to  oflFer  Thompson  a  commission 
hefore  the  writ  was  disposed  of,  and  Thompson  had  no  right  to 
accept  it. 

This  disposes  of  the  only  question  upon  the  record  now  before 
US.  What  there  is  in  the  record  brought  up  by  the  certiorari  I 
know  not,  for  it  has  not  been  opened  to  us.  When  its  turn  comes, 
it  shall  have  justice  according  to  law.  Meanwhile,  our  present 
duty  is  accomplished  by  declaring  that  Ewing  holds  the  office  of 
sheriflF  under  an  executive  commission  of  1861,  which  was  not 
superseded  by  the  commission  issued  to  Thompson  in  1862,  and 
therefore  Ewing  is  entitled  to  retain  the  office  until,  in  the  lan- 
guage of  his  commission,  his  successor  has  been  "  duly  qualified.*' 

I  have  been,  and  still  am,  most  anxious  for  the  speedy  disposi- 
tion of  this  contested  election,  and  therefore  I  consent  to  fix  a 
day  for  the  argument  of  the  certiorari  before  the  term  at  which 
it  is  returnable.  But  it  can  be  argued  then  only  by  consent  of 
counsel.  I  have  no  doubt  they  will  do  their  utmost  to  facilitate 
the  argument  and  to  speed  justice ;  but  if  they  should  not  con- 
sent to  an  argument  on  the  day  fixed,  I  do  not  think  that,  at 
present,  they  ought  to  be  threatened  with  disagreeable  conse- 
quences. 

Nor  am  I  prepared  to  decide  now,  that  Thompson's  commis- 
sion, if  the  certiorari  be  finally  decided  in  his  favour,  will  entitle 
him  to  the  emoluments  of  the  office  from  its  date.  How  a  mere 
ministerial  authentication  issued  before  the  fact  occurs  which  it 
is  intended  to  authenticate,  and  enjoined  against  for  that  reason, 
can  confer  any  rights,  and  especially  the  right  to  receive  the 
emoluments  of  an  office  legally  exercised  by  another,  is  not 
apparent  to  me.  Nor  do  I  think  the  time  has  arrived  for  deciding 
that  question.  On  the  whole,  I  am  of  opinion  that  on  the  plain- 
tiff's giving  security  in  $5000,  the  injunction  should  issue,  and 
that  the  15th  November  instant  be  fixed  for  the  argument  of  the 
certiorari  by  consent  of  counsel. 

On  the  15th  November  1862,  F.  C.  Brewster  moved  the  court 
to  dissolve  this  injunction,  and  quash  the  certiorari.  The  motion 
was  argued  November  17th  1862.  The  court  dissolved  the  in- 
junction, and  quashed  the  certiorari:  vide  report  of  Filley  v. 
Ewing,  post  384. 
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184  leo  Ewing  versus  Filley  et  al 

I  43    384 

lfi96  261 1  Contested  Elecimi. — Certiorari  iw,  when  quashed. — Injunction  on  Terms. 

— Evidence  in    Contested  Election. — Amendment  of  Petition. — Con- 
stitutionality of  Election  Act  of  1839. 

1.  A  certiorari  issued  from  the  Supreme  Court  may  be  afterwards  quashed, 
if,  on  motion  made  for  the  purpose,  the  oourt  think  there  is  no  sufficient  cause 
to  justify  it. 

2.  In  urgent  and  important  cases,  especially  public  ones,  this  court  will 
direct  the  nearinff  of  the  cause,  or  of  some  preliminary  question  in  it,  in 
whatever  district  the  court  may  happen  to  be  sitting  when  the  exigency  arises. 

3.  A  party  accepting  a  decree  m  his  favour,  cannot  reject  the  conditions 
on  which  it  is  made. 

4.  A  preliminary  injunction  is  generally  granted  upon  such  terms  appro- 
priate to  the  case,  as  the  court  may,  either  on  application  of  counsel,  or  at  its 
own  suggestion,  think  proper  to  impose. 

5.  In  an  election  contest,  the  general  return,  striking  out  the  illegal  votes 
"      "  the 


appearing  on  it,  dUiov^s  primd  facie  who  is  elected  ;  and  the  contestant,  to  rebut 
it,  must  show  fraud  or  mistake  in  making  up  the  return,  and  that  the  actual 
facts  of  the  voting  are  in  his  favour.  The  neglect  of  some  of  the  election 
officers  to  file  tally  papers  or  return  papers  with  the  prothonotary,  will  not 
avail  him,  and  a  refusal  to  allow  him  to  aver  and  prove  such  neglect  is  not 
error. 

6.  The  refusal  of  the  court  to  allow  the  averment  and  proof  of  facts  which, 
if  admitted,  would  not  alter  the  result,  is  no  ground  for  reversal. 

7.  The  petition  of  the  contestants  of  an  election  will  not  be  quashed,  because 
certain  of  its  specifications  contain  contradictory  averments.  The  true  way 
to  correct  such  a  fault  is  to  strike  out  the  contradictory  parts. 

8.  A  commission  issued  after  a  proceeding  institutecl  to  contest  the  election, 
is  regarded  only  as  provisional,  or  as  a  commission  pendente  lite,  if  the 
proceeding  should  be  successful. 

9.  The  Act  of  1839,  instituting  the  form  of  proceeding  for  contesting 
elections,  and  depriving  a  party  claiming  a  right  to  a  public  office  by  a 
popular  election,  of  a  trial  by  jury  of  the  disputed  facts,  is  not  unconstitu- 
tional. 

This  was  a  certiorari  to  the  Court  of  Quarter  Sessions  of 
Philadelphia  county.,  to  remove  the  record  in  the  contested  elec- 
tion between  John  Thompson  and  Robert  Ewing  for  the  oflSce  of 
sheriff  of  Philadelphia  county. 

Robert  Ewing  had  been  returned  in  October  1861  as  elected 
to  the  oflSce  of  sheriff,  by  including  in  the  calculation  the  army 
vote.  The  certificate  of  the  return  judges  showed  that  John 
Thompson  had  received  a  majority  of  all  the  votes  cast  in  the 
county  of  Philadelphia,  but  that  including  the  votes  cast  by  the 
military,  Robert  Ewing  had  received  the  highest  number  of 
votes. 

This  return  was  contested  by  a  petition  filed  in  the  Court  of 
Quarter  Sessions,  November  26th  1861.  The  governor  commis- 
sioned Mr.  Ewing  November  27th  1861.  The  contested  election 
was  not  disposed  of  until  October  28th  1862,  when  the  Quarter 
Sessions,  excluding  the  army  vote,  decreed  that  John  Thompson 
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had  received  a  majority  of  the  votes,  and  had  been  lawfully 
elected.     To  which  decree  Mr.  Ewing  sued  out  this  certiorari. 

The  governor  having  meanwhile  issued  a  second  commission  to 
Mr.  Thompson,  an  injunction  was  applied  for  by  Mr.  Ewing,  and 
granted,  restraining  Mr.  Thompson  from  acting  under  the  com- 
mission until  the  disposition  of  the  eertiorari^  with  leave  to  move, 
NovemberlSth  1862,  to  quash  the  certiorari :  Vide  report  Ewing 
V.  Thompson,  ante  372. 

F.  0.  Brewster,  for  defendants  in  error,  accordingly  moved  the 
court  to  quash  the  certiorari;  which  motion  was  argued  at  Pitts- 
burgh. 

J.  U.  Gotoen  and  W.  L.  Hirstj  for  plaintiff  in  error,  showed 
cause  against  the  motion  : — 

I.  That  the  writ  had  been  properly  issued,  without  an  allo- 
catur. 

II.  That  the  petitioners  below  should  have  proceeded  by  quo 
warranto, 

III.  That  the  court  below  erred,  1.  In  overruling  their  appli- 
cation for  a  jury  trial.     2.  In  refusing  to  allow  the  answer  to  be 
amended,     o.  In  proceeding  in  part  of  the  case  before  a  single  " 
judge. 

IV.  That  the  certiorari  was  not  pending  in  the  Western  Dis- 
trict, and  the  motion  could  not  be  heard  at  Pittsburgh. 

They  cited  Chase's  Case,  19  Leg.  Int.  316 ;  Mauch  Chunk  v. 
Nescopeck,  9  Harris  49 ;  Young's  Petition,  9  Barr  215 ;  Borough 
of  West  Philadelphia,  5  W.  &  S.  281 ;  Commonwealth  v.  McGin- 
nes,  2  Wh.  118 ;  1  Rawle  321 ;  9  Barr  216 ;  2  Casey  472;  Com- 
monwealth V.  Hagen,  11  Harris  362 ;  Gosline  v.  Place,  8  Casey 
620;  Brightly's  Dig.  928,  §  25. 

F.  0.  Brewster  and  Charles  Gilpin^  in  support  of  the  motion 
to  quash  the  writ,  argued, 

I.  That  an  allocatur  was  unnecessary. 

II.  That  the  decision  of  the  court  below  was  final  on  the 
merits. 

III.  That  the  record  showed  no  cause  for  allowance  of  the 
writ. 

They  cited  Scully  v.  The  Commonwealth,  11  Casey  511 ; 
Young's  Petition,  9  Barr  216 ;  Freeman  v.  School  Directors  of 
Franklin  Township,  1  Wright  387  ;  Bacon's  Ab.,  Vol.  1,  560, 
tit.  Certiorari  (A.),  and  cases  cited ;  Haslage's  Appeal,  1  Wright 
44*0;  Smith  v.  County  Commissioners,  42  Maine  395;  Rodman 
V.  Harris,  20  Texas  31 ;  Commonwealth  v.  Martin,  2  Barr  244 ; 
Commonwealth  v.  Nathans,  5   Barr  125;  Carpenter's  Case,  2 

7  Wr.— 25 
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Harris  486 ;  Commonwealth  v.  Garrigues,  4  Casey  9 ;  Common- 
wealth V.  Baxter,  11  Id.  263;  Berger  v.  Small,  3  Wright  302; 
Overseers  v.  Brown,  11  Harris  389 ;  State  v.  Stewart,  6  Stroble 
29;  Payfer  v.  Bissell,  3  Hill  239. 

The  opinion  of  the  court  was  delivered  at  Pittsburgh,  Novem- 
ber 25th  1862,  by 

LowRiE,  C.  J. — This  is  a  case  of  contested  election  of  sheriff 
of  Philadelphia.  It  was  tried  in  the  Quarter  Sessions,  pursuant 
to  the  Act  of  2d  July  1839,  directing  such  a  proceeding,  and 
after  a  very  full  hearing  on  the  merits,  it  was  decided  that  John 
Thompson,  and  not  Robert  Ewing,  was  duly  elected.  The  case 
is  now  brought  here  by  a  writ  of  certiorari^  and  on  behalf  of  Mr. 
Thompson  it  is  objected  that  there  is  no  sufficient  cause  for  the 
writ,  and  he  moves  to  quash  it  unless  sufficient  cause  be  now 
shown. 

This  is  the  motion  which  we  are  now  to  decide,  and  it  has  been 
argued  before  us  at  great  length  and  with  great  ability.  Being 
a  question  involving  a  political  and  partisan  contest,  it  is,  of 
course,  a  disagreeable  one.  But  law  rises  above  all  parties,  and 
shares  in  no  partisan  excitements,  and  this  indicates  the  frame 
of  mind  required  of  those  who  are  appointed  to  administer  the 
law.  It  respects  the  earnestness  and  even  the  excitements  of 
all  social  efforts  on  proper  social  matters ;  but  when  these  excite- 
ments run  into  actual  collisions,  it  is  ever  ready  to  separate  the 
combatants  by  the  application  of  its  own  established  measure  of 
right.  In  this,  as  in  all  cases,  it  demands  that  those  who  admin- 
ister it  shall  do  so  in  the  very  spirit  of  the  law,  and  without  any 
taint  of  the  spirit  that  is  peculiar  to  either  party  in  the  contest. 
It  is  generally  inevitable  that  one  or  other  of  the  parties  will 
be  dissatisfied  with  the  result,  and  therefore  it  is  probable  that  it 
will  be  so  in  this  case. 

Our  duty  in  this  case  is  a  very  restricted  one ;  for,  as  is  ad- 
mitted, we  cannot  retry  the  case  on  the  evidence,  but  can  only 
consider  whether  it  was  tried  before  a  competent  authority  and 
in  proper  form,  and  only  such  questions  have  been  raised  before 
us.  Let  us  consider  in  detail  the  answers  given  to  the  motion 
to  quash  the  writ;  and  first,  those  that  relate  to  the  action  of 
this  court. 

One  of  them  is,  that  the  writ  was  duly  issued,  and  therefore 
ought  not  to  be  quashed. 

We  need  not  stop  to  discuss  this  allegation  of  fact,  for  even  if 
it  be  true,  it  does  not  follow  that  the  writ  may  not  be  afterwards 
quashed,  if,  on  a  motion  made  for  the  purpose,  the  court  should 
think  there  is  no  sufficient  cause  to  justify  it.  The  instances  in 
which  this  has  been  done  are  so  numerous  and  so  generally  sanc- 
tioned, that  it  is  quite  unnecessary  to  refer  to  any  of  them. 
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Another  is,  that  the  party  issuing  the  writ  out  of  the  Eastern 
District  ought  not  to  be  required  to  go  to  the  Western  District 
to  answer  the  motion.  Of  course,  nothing  could  be  gained  for 
this  case  but  delay,  by  this  objection ;  and  the  prevention  of  this 
is  one  of  the  very  purposes  of  the  motion  to  quash.  It  is  very 
common  for  us,  in  urgent  and  important  causes,  especially  public 
ones,  to  appoint  the  hearing  of  the  cause,  or  of  some  preliminary 
question  in  it,  in  whatever  disjtrict  we  may  happen  to  be  sitting 
when  the  exigency  arises,  and  there  is  nothing  in  the  law  to  pre- 
vent this.  We  did  so  in  the  equity  branch  of  this  case,  in  favour 
of  Mr.  Ewing*s  bill  for  an  injunction,  and  it  seems  strange  that 
he  should  object  now,  when  the  same  rule  is  applied  in  favour  of 
the  other  party.  We  have  many  times  done  the  same  thing  in 
cases  of  urgency,  and  when  delay  would  itself  have  done  manifest 
injustice. 

Besides  this,  it  was  one  of  the  conditions  on  which  a  majority 
of  this  court  agreed  to  grant  the  injunction  in  favour  of  Mr. 
Ewing  in  this  matter,  that  this  motion  to  quash  might  be  made 
here ;  and  he  cannot,  with  any  justice,  accept  the  benefit  of  that, 
and  reject  the  conditions  imposed,  and  understood  by  him  to  be 
imposed,  in  granting  it.  And  it  is  no  proper  answer  for  him  to 
say  that  Mr.  Thompson  and  the  public  so  far  respected  our 
opinion  accompanying  the  order,  as  to  make  the  order  itself 
unnecessary,  and  that  therefore  he  may  reject  its  conditions. 

The  counsel  seemed  to  think  that  it  was  a  fair  objection  to  the 
motion,  that  it  was  suggested  by  us  and  not  by  the  counsel. 
Why  so  ?  It  is  generally  the  case  that  a  preliminary  injunction 
is  granted  on  such  terms  as  the  court  may  think  proper  to  im- 
pose, having  any  proper  connection  with  the  transaction  in  dis- 
pute, and  usually  it  dictates  the  terms  itself,  according  to  what 
it  may  think  the  exigencies  of  the  case  may  require ;  and  very 
often  one  of  the  terms  is  some  provision  for  a.  speedy  hearing 
of  the  matter  on  its  merits,  either  in  the  equity  case  or  in  some 
action  at  law. 

In  many  cases  this  is  a  plain  and  obvious  duty,  and  we  thought 
it  was  so  in  a  case  of  so  much  importance  to  the  public  interests 
as  this  one.  We  thought  it  our  duty  to  say  to  Mr.  Ewing,  we 
will  stay  the  intrusion  of  Mr.  Thompson,  on  condition  that  you 
speed  the  hearing,  when  we  were  saying  to  Mr.  Thompson,  you 
ought  to  have  moved  to  quash  the  certiorari^  rather  than  act  in 
disregard  of  it.  Nothing  is  more  usual  and  proper  than  such 
suggestions  by  the  court,  and  it  requires  very  little  reading  or 
observation  to  be  assured  of  the  fact.  We  refer  to  some  cases 
where  Lord  Mansfield  and  other  judges  have  made  the  same  sug- 

festion  in  relation  to  the  writ  of  certiorari :  2  Burr  1042 ;  Cowp. 
88;    2  Term  R.  234;    13  Wend.  671.     We  often  suggest  to 
counsel  that  they  have  not  assigned  the  proper  errors  to  como 
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at  the  merits  of  their  case,  and  allow  them  to  amend.  We  should 
think  ourselves  much  to  blame,  if  we  should  allow  a  party  to 
suffer  wrong  by  a  mistake  of  the  remedy,  when  we  could  save 
him  from  it  by  suggesting  the  proper  one. 

Having  thus  disposed  of  these  preliminary  objections,  let  us 
now  consider  those  that  relate  to  the  merits  of  the  case,  so  far 
as  they  may  be  reviewed  by  us  on  a  certiorari. 

One  objection  is,  that  Mr.  Ewing  was  not  allowed  to  aver  and 
show  that,  in  several  election  divisions,  no  tally  papers,  and  in 
several  others,  no  return  papers,  were  filed  in  the  prothonotary's 
ofBce  as  the  law  requires.  No  doubt  this  was  a  very  grave  neg- 
lect of  plain  duty  on  the  part  of  the  election  officers,  but  what 
merit  does  this  fact  furnish  to  Mr.  Ewing's  claim  ?  Mr.  Thomp- 
son claims  the  office,  because  the  general  return,  striking  out  the 
illegal  votes  appearing  on  it,  shows  that  he  is  entitled  to  it.  The 
legal  form  is  therefore  in  his  favour,  and  it  becomes  necessary 
for  Mr.  Ewing  to  show  fraud  or  mistake  in  making  up  this  form, 
and  that  the  actual  facts  of  the  voting  are  in  his  favour.  Surely 
the  neglect  of  the  officers  to  file  the  papers  referred  to  has  no 
sort  of  tendency  to  prove  this.  That  certain  papers  were  not 
filed  in  the  proper  office  does  not  tend  to  prove  that  the  return 
judges  erroneously  entered  and  summed  up,  in  their  general 
return,  the  division  returns  reported  to  them. 

Again,  it  is  objected  that  in  one  election  division,  which  re- 
ports a  majority  of  twenty-two  for  Mr.  Thompson,  the  judge  of 
the  election  was  absent  from  duty  during  the  greater  part  of  the 
day,  and  that  the  court  refused  to  allow  this  to  be  averred  and 
shown.  This  is  the  assertion  of  very  serious  official  misconduct 
on  the  part  of  the  officer,  and  possibly  it  vitiates  the  vote  of  the 
division.  But  we  need  not  decide  this,  and  do  not,  because,  even 
if  these  votes  were  stricken  out,  Mr.  Thompson  would  still  have 
a  majority. 

Another  objection  is,  that  the  court,  in  the  course  of  the  pro- 
ceeding, refused  to  allow  Mr.  Ewing  to  amend  his  answer  by  add- 
ing an  averment  that  in  one  division  illegal  votes  to  the  number 
of  "three  and  upwards,*'  or,  as  his  witness  says,  "at  least 
three,"  were  received  for  Mr.  Thompson.  We  do  not  need  to  say 
whether  the  refusal  was  a  proper  or  improper  exercise  of  discre- 
tion by  the  court  on  the  subject  of  amendments,  because,  even 
if  the  averment  had  been  allowed  and  proved,  and  three  votes 
had  been  added  to  the  twenty-two  before  named,  it  would  not 
have  disproved  Mr.  Thompson*s  right  to  the  office. 

These  three  objections  are  all  that  refer  to  the  merits  of  the 
election  itself.  There  are  others  that  relate  merely  to  the  form 
of  the  proceeding  in  the  Quarter  Sessions  for  contesting  the 
election  returns,  and  we  shall  now  consider  these. 

One  of  them  is,  that  the  court  erred  in  not  quashing  the  whole 
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petition  of  Mr.  Ewing's  opponents,  because  several  of  its  speci- 
fications contained  contradictory  averments.  If  this  had  been 
done,  Mr.  Ewing  would  have  gained  his  cause,  not  on  the  merits 
and  not  by  discrediting  the  general  return,  but  merely  because 
of  some  irregularity  in  his  adversaries'"  pleading.  We  cannot 
favour  such  an  objection,  even  i  the  alleged  contradiction  were 
apparent,  which  is  not  the  case.  The  true  way  to  correct  such 
a  fault  would  be  to  strike  out  the  contradictory  parts,  and  not 
those  which  were  not  affected  by  the  incompatibility,  and  whicli, 
of  themselves,  furnished  independent  ground  of  attacking  Mr. 
Ewing's  title.  Besides  this,  there  is  no  sort  of  merit  in  this 
objection,  because  all  the  supposed  objectionable  specifications 
were  afterwards  withdrawn  by  the  petitioners,  and  the  case  of 
Mr.  Thompson  was  gained  without  them. 

Another  objection  is,  that  only  one  judge  of  the  Quarter  Ses- 
sions was  on  the  bench  when  the  petition  for  contesting  the  elec- 
tion was  presented,  and  the  time  fixed  for  the  hearing  of  the 
parties,  whereas  the  Constitution  requires  two  judges  for  a  quo- 
rum. There  are  two  suflScient  answers  to  this :  the  allegation  is 
not  sustained  by  the  record ;  and  there  is  no  merit  in  the  objec- 
tion, even  if  the  fact  were  as  alleged,  since  no  objection  was 
made  in  proper  time  on  this  account,  and  it  is  not  pretended  that, 
at  any  other  part  of  the  hearing  or  proceeding,  there  were  not 
two  judges  present. 

Another  objection  is,  that  Mr.  Ewing's  commission  cannot  be 
impeached  by  means  of  this  form  of  proceeding.  But  it  might 
rather  be  said  that  this  proceeding,  instituted  according  to  law 
to  contest  Mr.  Ewing's  election,  cannot  be  frustrated  by  a  com- 
mission issued  aftewards.  Such  a  commission  can  be  regarded 
only  as  provisional,  or  as  a  commission  pendente  lite,  if  the  pro- 
ceeding should  be  successful;  just  as  a  commission  in  similar 
cases  is  declared  to  be  in  military  elections  by  the  Act  of  2d 
April  1822,  §  20. 

Lastly,  it  is  objected  that  the  Act  of  1839,  instituting  this 
form  of  proceeding,  is  unconstitutional,  in  so  far  as  it  deprives  a 
party,  claiming  a  right  to  a  public  oflBce  by  a  popular  election, 
of  a  trial  by  jury  of  all  disputed  facts. 

If  this  objection  is  well  founded,  then  every  step  in  the  official 
organization  of  the  state,  or  in  the  perpetuation  of  its  organiza- 
tion, might  stand  in  need  of  the  sanction  of  a  jury,  and  is  poten- 
tially subject  to  the  delays  and  expense  of  a  jury  trial,  except 
in  the  election  of  governor  and  members  of  the  legislature,  in 
relation  to  which  the  Constitution  makes  special  provision. 
Then  all  the  laws  providing  for  contested  elections  of  councilmen 
in  every  city  and  borough  of  the  state  are  unconstitutional.  Then 
all  the  numerous  laws  regulating  the  manner  of  contesting  elec- 
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tion  returns  of  judges,  prothonotaries,  registers,  district  attorneys, 
justices  of  the  peace,  constables,  military  officers,  and  all  state, 
county,  town,  and  township  officers,  except  governor  and  mem- 
bers of  the  legislature,  are  unconstitutional  and  void ;  and,  con- 
trary to  the  practice  of  the  people  and  their  officers  in  all  depart- 
ments, the  state  cannot  organize  itself  without  the  aid  of  juries. 
Then,  also,  the  Act  of  1799,  that  made  the  governor  the  judge 
of  contested  elections  of  sheriiFs  and  coroners,  was  unconstitu- 
tional. This  objection,  therefore,  has  a  fearful  sweep,  if  it  has 
any  force,  and  we  should  6tand  appalled  before  it,  if  we  should 
feel  its  force  to  be  equal  to  its  pretensions.    We  do  not  feel  it  so. 

It  is  not  in  the  act  of  organization  of  the  state,  nor  in  the 
perpetuation  of  its  organic  succession,  but  in  the  administration 
of  rights  under  the  organization,  that  the  constitution  secures 
the  right  of  trial  by  jury.  The  jury  is  the  popular  element  in 
the  determination  of  rights  which  need  enforcement  by  means 
of  the  state  organization ;  but  there  is  a  much  larger  popular 
element  in  our  elections,  the  votes  of  all  the  people,  and  all  our 
political  practice  shows  that  we  have  not  considered  a  jury  an 
essential  means  of  deciding  contested  elections  of  public  officers. 

We  see  nothing  but  inexpediency  to  prevent  the  legislature 
from  declaring  that  the  process  of  election  should  end  with  the 
general  return,  and  that  that  should  be  conclusive  evidence  of 
title  to  office  or  commission.  But  they  have  wisely  chosen  not 
to  do  so,  and  have  appointed  the  court  to  finish  the  process,  if 
the  general  return  be  contested,  by  a  proper  review  of  the  work 
of  the  election  officers.  And,  as  they  have  not  required  that  the 
court  should  have  the  aid  of  a  jury  for  this  part  of  the  process, 
any  more  than  for  any  previous  part,  no  such  aid  can  be  demanded 
of  right  by  either  party,  nor  is  it  allowable. 

We  all  agree,  therefore,  in  thinking  that  no  sufficient  cause  is 
shown  in  support  of  this  writ. 

It  is  considered  and  ordered  that  the  writ  of  certiorari  be 
quashed,  and  the  record  is  remitted. 

Mr.  Justice  Thompson,  being  absent  on  account  of  indisposi- 
tion, took  no  part  in  the  decision  of  this  case,  or  in  that  of  Ewing 
V.  Thompson. 
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Commonwealth  ex  rel  John  B.  Gest  versus  The 
Councils  of  Pittsburgh. 

Bonds  of  the  City  of  Pittsburyh  to  the  Pittsburgh  and  ConneUsvtlU 
Railroad  Company  in  payment  of  Subscription  to  Stocky  how  autho- 
rized and  issued. 

1.  The  qnestioDs  already  decided  in  the  other  cases  of  nulroad  subscriptions 
of  like  character  to  this,  will  not  be  again  considered. 

2.  Where  a  sabncription  to  the  stock  of  a  railroad  company  on  behalf  of  a 
city,  is  authorized  by  ordinance,  to  be  made  on  certain  conditions  precedent, 
the  subsequent  issue  of  bonds  in  payment  of  the  subscription  proves  the  con- 
ditions to  have  been  either  complied  with,  or  waived  by  the  city. 

3.  An  ordinance  passed  February  14th  1853,  as  authorized  by  Act  of 
Assembly  of  April  18th  1843,  having  directed  a  prospective  subscription, 
aU  legal  objections  being  removed,  and  an  act  having  been  passed  April  12th 
1853,  removing  the  legal  objections,  the  subsequent  subscription  is  deemed 
to  have  been  made  under  the  said  acts,  and  the  bonds  issued  therefor,  their 
validity  being  acquiesced  in  for  years  whilst  they  were  passing  from  hand  to 
band,  are  binding  on  the  corporation. 

4.  Where  the  whole  defence  is  grounded  upon  alleged  neglect  on  the  part 
of  the  makers  of  the  bonds,  it  b  not  to  be  favoured. 

This  was  an  alternative  mandamus^  issued  out  of  the  Supreme 
Court,  in  the  name  of  the  Conrmonwealth,  on  the  relation  of  John 
B.  Gest,  against  the  Councils  of  the  City  of  Pittsburgh,  com- 
manding them  to  assess  and  levy  a  tax  to  provide  for  the  payment 
of  the  interest  upon  bonds  issued  by  the  said  city,  in  payment  of 
her  subscription  of  $500,000  to  the  capital  stock  of  the  Pitts  • 
burffh  and  Connellsville  Railroad  Company.  The  material  facts 
of  the  case  will  be  found  in  the  opinion  of  this  court. 

The  case  was  argued  at  Pittsburgh,  November  23d  1859,  by 
Harding  ^  Price  for  relator  and  by  Penney  ^  Williams  for  the 
respondents. 

The  opinion  of  the  court  was  delivered  at  Pittsburgh,  Novem- 
ber 25th  1862,  by 

Bead,  J. — It  is  not  intended  to  discuss  the  various  objections 
made  by  the  defendants  in  their  return  and  plea,  which  have  been 
finally  settled  by  the  former  decisions  of  the  court. 

By  the  6th  section  of  the  Act  of  18th  April  1843,  P.  L.  333, 
it  was  enacted,  "  That  the  counties  of  Allegheny,  Westmoreland, 
Fayette,  and  Somerset,  and  any  city,  borough,  or  incorporated 
company,  shall  have  authority  to  subscribe  thereto  (that  is,  to 
the  Pittsburgh  and  Connellsville  Railroad  Company)  as  any  indi- 
vidual could  do;**  and  by  another  Act  of  the  12th  April  1853, 
P.  L.  357,  the  cities  of  Pittsburgh  and  Allegheny,  and  the 
boroughs  of  West  Newton,  in  the  county  of  Westmoreland,  and 
Connellsville^  in  the  county  of  Fayette,  were  authorized  and 
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empowered  by  their  corporate  authorities  to  subscribe  for  shares 
in  the  capital  stock  in  the  Pittsburgh  and  Connellsville  Railroad 
Company,  each  of  said  cities  not  exceeding  ten  thousand  shares, 
and  each  of  said  boroughs  not  exceeding  two  thousand  shares, 
and  to  borrow  money  to  pay  therefor,  and  to  make  provision  for 
the  payment  of  the  principal  and  interest  of  the  money  so  bor- 
rowed, by  .the  assessment  and  collection  of  such  taxes  as  may  be 
necessary  for  that  purpose,  and  the  certificates  of  loan,  to  be 
issued  by  either  of  the  said  corporations,  for  the  purpose  afore- 
said, may  be  received  by  said  Pittsburgh  and  Connellsville  Rail- 
road Company,  in  payment  of  instalments  on  shares  subscribed 
by  said  corporations,  on  such  terms  as  shall  be  agreed  upon 
between  said  company  and  said  corporations.  Provided  that  no 
bond  shall  be  issued  for  a  less  amount  than  one  hundred  dollars, 
and  provided  further.  That  the  several  Acts  of  Assembly  limit- 
ing the  debt  of  said  cities  shall  not  be  construed  to  apply  to  any 
subscription  which  may  be  made  under  this  act,  or  to  any  debt 
incurred  therefor. 

By  an  ordinance  of  the  Select  and  Common  Councils  of  the 
city  of  Pittsburgh,  passed  14th  February  1853,  the  mayor  was 
authorized  and  directed,  all  legal  objections  being  removed^  to 
subscribe  on  behalf  of  the  city  of  Pittsburgh,  for  ten  thousand 
shares  of  the  capital  stock  of  the  Pittsburgh  and  Connellsville 
Railroad  Company,  payable  in  bonds  of  the  city,  and  to  make 
and  execute  bonds  for  the  payment  of  said  subscription,  with 
coupons  for  interest  attached,  which  bonds  and  coupons  shall  be 
made  payable  in  New  York,  the  bonds  not  to  have  less  than 
thirty  years  to  run,  with  six  per  cent,  interest,  and  no  bond  to 
be  less  than  one  thousand  dollars,  and  the  bonds  so  issued  shall 
be  received  as  cash,  at  par,  by  the  company,  in  payment  of  the 
shares  so  subscribed ;  and  then  follow  certain  provisions,  which 
the  subsequent  issue  of  the  bonds  to  the  company  as  cash  showed 
to  the  world,  had  either  been  complied  with  or  had  been  waived 
by  the  city  and  its  duly  authorized  officers  and  agents. 

The  bonds  were  dated  1st  July  1853,  and  the  assignment  and 
guaranty  of  the  railroad  company  endorsed  on  them  is  dated 
Pittsburgh,  October  6th  1854. 

It  will  be  perceived  that  this  ordinance  was  prospective,  and 
that  the  subscription  was  postponed  until  all  legal  objections  were 
removed,  which  was  effected  by  the  Act  of  12th  April  1853,  vir* 
tually  repealing,  so  far  as  regarded  this  subscription,  the  Act  of 
the  6th  April  1850,  limiting  the  debt  of  the  city  of  Pittsburgh, 
It  is  certainly  therefore  the  honest  and  correct  view  of  the  law 
to  consider  this  subscription  as  made  under  the  Acts  of  1843 
and  1853,  and  that  the  bonds  issued  to  pay  the  same,  and  received 
by  the  company  as  cash  and  at  par,  and  by  them  sent  out  to  the 
world,  are  legally  binding  on  the  corporation  of  the  city  of  Pitts- 
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burgh,  which  for  years  acquiesced  in  their  validity  and  in  their 

passing  from  hand  to  hand  in  the  market. 

This  defence  is  clearly  not  to  be  favoured,  as  the  whole  is 

grounded  upon  alleged  neglect  on  the  part  of  the  makers  of  these 

instruments. 

We  see  no  other  point  in  the  plea  and  return  that  has  not 

already  been  passed  upon  in  the  former  decisions. 

The  judgment  must  therefore  be  entered  upon  the  demurrer 

against  the  defendants,  and  a  peremptory  writ  awarded. 

And  now,  to  wit,  November  25th  1862,  This  cause 
having  come  on  for  hearing  at  the  October  Sessions 
1859  of  the  court  at  Pittsburgh,  was  fully  argued  by 
counsel,  whereupon  the  court,  after  due  and  mature 
consideration  thereon  had,  for  that  it  appears  that 
the  said  return  by  the  said  defendants,  made  to  the 
alternative  writ,  is  altogether  insufficient,  do  order 
and  adjudge  that  judgment  be  entered  upon  the  de- 
murrer for  the  Commonwealth,  and  that  the  defend- 
ants and  their  successors  in  office  be,  and  they  are 
hereby,  commanded  forthwith  to  make  full  and  ample 
provision  for  the  payment  of  all  the  interest  now 
due  upon  the  bonds  or  certificates  of  loan  issued  by 
the  mayor,  aldermen,  and  citizens  of  Pittsburgh,  in 
payment  of  their  subscription  of  $500,000  to  the 
capital  stock  of  the  Pittsburgh  and  Connellsville 
Railroad  Company,  according  to  the  tenor  of  said 
bonds  or  certificates  of  loan,  by  the  assessment  and 
collection  of  such  taxes  as  may  be  necessary  for  the 
purpose.  And  it  is  further  ordered  th^t  the  defend- 
ants pay  the  costs  of  this  suit. 

The  following  concurring  opinion  was  delivered  by 
LowRiE,  C.  J. — The  first  step  in  the  consideration  of  the  merits 
of  this  case  presents  the  question  of  authority  in  the  councils  to 
subscribe  for  the  stock  for  which  these  bonds  profess  to  have 
been  given,  and  it  is  conceded  that  such  authority  can  be  shown 
only  by  express  legislative  warrant.  The  bonds,  on  their  face, 
give  notice  of  this  principle,  and  we  need  not  stop  to  prove  its 
existence.  The  bonds  refer  for  authority  to  "  An  Act  of  the 
Legislature,*'  and  the  plaintiff  defines  it  in  the  writ  as  the  Act 
of  12th  April  1853 ;  let  us  therefore  refer  to  that. 

It  authorizes  the  city,  by  its  corporate  authorities,  to  subscribe 
for  stock  in  the  railroad  company,  not  exceeding  ten  thousand 
shares,  and  to  borrow  money  to  pay  therefor,  and  to  make  pro- 
vision, by  taxation,  for  payment  of  the  money  so  borrowed,  and 
declares  that  the  Acts  of  Assembly  limiting  the  city  debts  shall 
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not  apply  to  any  subscription  made  under  the  Act,  or  to  any  debt 
incurred  therefor. 

This  is  evidently  a  suflScient  warrant  for  making  a  subscription, 
and  our  next  question  is,  has  any  subscription  been  made  under 
this  act,  and  in  pursuance  of  its  terms  ?  Very  plainly  it  is  not 
an  act  of  confirmation  of  something  already  done.  It  simply 
invests  the  corporate  authorities  with  power  to  do  something  in 
the  future ;  that  is,  to  make  a  given  subscription  not  exceeding  a 
given  amount.     Have  the  councils  acted  under  this  authority  i 

Morality  forbids  any  refinement  ?n  such  matters  as  this,  that 
would  lead  us  beyond  the  ordinary  accuracy  of  social  transac- 
tions, and  demands  that  legal  administration  shall  be  content 
with  those  approximations  to  accuracy  that  belong  to  the  ordinary 
intercourse  of  life.  A  refinement  or  astuteness  of  judicial  admin- 
istration, that  makes  no  allowance  for  the  practical  looseness  and 
inexactness  of  ordinary  business,  would  be  quite  unphilosophical 
and  unendurable.  Even  the  chain  and  compass  do  not  work  with 
perfect  accuracy  in  human  hands.  The  very  function  of  judging 
or  applying  tests  is  always  entitled  to  this  indulgence,  because 
always  subject  to  inexact  results. 

But  however  indulgent  we  may  be,  and  must  be,  in  regard  to 
the  variety  and  accuracy  of  the  expression  of  ideas  in  word  and 
act,  we  must  presume  that  the  ideas  themselves  are  clear  and 
definite,  and  it  is  the  purpose  of  interpretation  to  ascertain  them. 
We  must  seek  to  obtain  a  perfectly  clear  apprehension  of  the 
idea  intended  to  be  expressed,  before  we  can  know  how  to  enforce 
it  or  judge  of  its  execution.  More  especially,  we  may  be  indul- 
gent of  the  forms  of  executing  a  power ;  but  cannot  be  on  the 
question  of  its  creation  and  terms.  If  it  be  not  clear  that  the 
authority  is  in  fact  given,  we  cannot  give  it  by  construction.  The 
ascertainment  of  thie  fact  and  terms  of  the  power  may  sometimes 
require  the  most  refined  investigation  and  analysis.  In  this  case 
it  does  not. 

The  Act  of  12th  April  1853  says  the  city  authorities  may  sub- 
scribe. As  a  law,  this  is  a  rule  of  future  conduct,  and  autho- 
rizes only  future  action.  To  any  valid  action  under  this  law,  an 
ordinance  of  the  councils,  passed  afterwards,  was  essential ;  for 
councils  can  speak  only  by  ordinance  previously  authorized. 
Yet  under  this  law  the  councils  have  never  acted,  and  the  mayor 
could  do  nothing  in  this  matter  without  their  valid  direction. 

But  the  councils  had,  on  the  14th  of  February  preceding, 
passed  an  ordinance  directing  the  mayor  to  make  this  subscrip- 
tion. That  ordinance  was  of  course  void  for  want  of  authority 
in  the  councils  to  pass  it  at  that  time.  It  was  not  ratified  by  the 
Act  of  Assembly,  for  that  does  not  profess  or  intend  ratification 
of  a  past  usurpation,  but  a  new  creation  of  authority  for  the 
future.     We  may  not  change  the  nature  of  the  act  as  a  law  for 
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future  conduct.  Nothing  has  been  done  under  it,  and  therefore 
we  have  nothing  to  judge  by  it.  A  power,  in  its  very  nature, 
has  relation  to  some  matter  not  done,  but  to  be  done,  and  judi- 
cial decision  cannot  change  this. 

Let  us  be  indulged,  in  this  case,  in  calling  in  authority  in  aid 
of  these  apparently  plain  principles  of  common  sense.  The  law 
of  powers  furnishes  us  with  adequate  analogies,  where  the  power 
is  not  coupled  with  an  interest.  Those  cases  where  it  is  so 
coupled  are  to  be  received  with  caution ;  because  there  the  power 
is  a  species  of  property  in  the  person  appointed  to  execute  it. 
The  power  in  this  case  is  not  of  that  nature. 

Chancellor  Kent  says,  4  Com.  830,  it  is  a  plain  and  settled 
rule  that  the  conditions  annexed  to  the  exercise  of  the  power  must 
be  strictly  complied  with,  however  unessential  they  might  have 
been,  if  no  such  precise  directions  had  been  given.  They  are 
incapable  of  admitting  any  equivalent  or  substitute;  for  the 
person  creating  the  power  has  an  undoubted  right  to  create  what 
checks  he  pleases  to  impose,  to  guard  against  a  tendency  to 
abuse.  The  courts  have  been  uniformly  and  severely  exact  on 
this  point.  He  adds,  page  333,  it  cannot  be  exercised  before  the 
time  set  by  the  grantor. 

And  again,  page  341,  even  in  favour  of  creditors  a  court  of 
equity  will  not,  by  its  own  act,  charge  an  estate  and  supply  the 
want  of  the  execution  of  a  power.  The  party  to  be  affected  by 
the  execution  of  the  power  can  be  charged  only  in  the  manner 
and  to  the  extent  specified  at  the  creation  of  the  power. 

And  Mr.  Sugden,  2  Powers  96,  quoting  from  Baron  Powell,  8 
Chan.  Cases  67,  and  speaking  of  the  prescribed  forms  of  exe- 
cuting powers,  says,  a  court  of  equity  may  do  great  things,  but 
it  cannot  alter  things,  or  make  them  operate  contrary  to  their 
essential  natures  and  properties. 

And  again,  2  Id.  139,  it  would  defeat  the  intention  of  the 
grantor  of  the  power,  to  allow  it  to  be  executed  by  deed,  when 
he  required  it  to  be  by  will ;  for  the  intention  is  that  the  power 
shall  remain  open  to  the  time  of  the  death  of  the  grantee  of  it. 
And,  we  may  add,  the  deed  does  not  become  valid  by  being 
recognised  by  the  person  making  it,  even  up  to  the  time  of  his 
death. 

Since  the  councils  became  invested  with  authority  to  pass  an 
ordinance  directing  the  subscription,  they  have  done  nothing. 
They  have,  therefore,  not  executed  the  power  vested  in  them. 
They  have  neither  ratified  nor  re-enacted  their  void  ordinance. 
Ratification  itself  would  be  an  ordination,  and  can  be  proved 
only  by  showing  the  written  ordinance  or  some  equivalent.  The 
act  of  the  mayor  in  issuing  the  bonds  amounts  to  nothing;  for 
he,  having  no  ordaining  power,  could  have  no  power  to  ratify 
ordinances  that  are  void.     No  authority  could  ratify  this  void 
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ordinance  of  the  councils  except  the  General  Assembly ;  for  it 
alone  is  their  legislative  superior.  The  people  of  Pittsburgh 
could  not  themselves  authorize  such  a  subscription,  and  of  course 
they  could  not  ratify  the  invalid  ordinance  passed  for  such  a 
purpose. 

It  is  begging  the  question  to  argue  that  the  councils  or  the 
people  of  Pittsburgh  have  ratified  the  act  of  the  mayor  by  their 
silence.  The  pleadings  furnish  no  foundation  for  this  argument; 
but  if  they  did,  the  answer  is,  that  councils  can  ordain  only  by 
ordinance,  and  not  by  silence,  and  the  people  cannot  ordain 
except  by  their  councils,  and  cannot  ratify  an  ordinance  which 
they  had  no  authority  to  make.  Indeed,  if  we  consider  the  sub- 
ject carefully,  we  shall  have  reason  to  conclude  that  it  is  rather 
as  law  than  as  contract  that  this  matter  can  become  binding  upon 
the  people ;  for  no  one  of  them  is  party  to  it  as  a  contract,  but 
only  subject  to  it  as  a  law  binding  him  and  his  property  within 
the  limits  to  which  it  applies  as  law.  Then,  as  delegated  legis- 
lation, its  defects  can  be  cured  only  by  the  legislative  superiors 
of  the  councils,  or  by  their  own  ordinary  power  and  action. 
They  have  not  cured  it,  and  no  court  or  legislature  or  other 
superior  officer  has  until  now  been  called  upon  to  notice  it.  As 
a  law,  therefore,  its  validity  still  remains  open  for  decision. 
There  is  no  ordinance  justifying  the  subscription  of  stock,  and 
no  equivalent  for  one. 

Can  the  plaintiffs  fall  back  upon  the  Act  of  1843,  §  6,  P.  L. 
833,  which  authorizes  any  city  to  subscribe  for  the  stock  ?  We 
think  not,  for  several  reasons ;  first,  that  that  act  was  substan- 
tially repealed  by  the  Act  of  6th  April  1850,  P.  L.  408,  limiting 
the  amount  of  the  city  debts,  and  by  the  fact,  admitted  by  the 
demurrer,  that  that  limit  had  been  already  reached.  Second, 
that  section  of  the  Act  of  1843  is  repealed  with  reference  to 
Pittsburgh,  and  was  repealed  before  the  subscription  was  com- 
plete by  the  Act  of  12th  April  1853;  because  this  act  applies 
specially  to  Pittsburgh,  limits  the  amount  of  the  subscription, 
and  prescribes  the  mode  of  effectuating  it ;  it  grants  the  autho- 
rity and  limits  and  regulates  its  exercise,  and  therefore  supplies 
and  repeals,  or  supersedes  the  former  act,  and  no  appeal  can  be 
made  to  it:  12  Mass.  Rep.  445;  1  Ashmead  181.  Having  been 
thus  repealed  before  the  subscription  was  executed,  even  a  valid 
ordinance,  made  under  it  and  authorizing  the  subscription,  be- 
came void :  1  Watts  258 ;  1  Whart.  460. 

It  is  argued  that  the  ordinance  was  passed  in  anticipation  of 
the  subsequent  authorizing  act,  and  hence  the  form  of  it,  direct- 
ing the  mayor,  ^^all  legal  objections  being  removed,  to  sub- 
scribe,*' &c. ;  and  that  therefore  it  is  valid  in  some  way,  because 
the  contingency  on  which  it  was  to  take  effect  did  happen  before 
the  actual  subscription;  the  ^^ legal  objections,"  want  of  autho- 
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rity,  were  removed.  This  cannot  be.  Acts  of  usurpation  are 
not  disinfected  by  the  subsequent  inauguration  of  the  actors. 
AVhen  the  ordinance  was  passed  the  councils  were  invested  with 
no  authority  to  act  on  that  subject.  When  they  became  invested 
with  authority,  then  and  then  only  could  they  lawfully  consider 
the  expediency,  terms,  and  extent  of  the  subscription.  The 
promises  or  pledges  of  those  who  are  seeking  or  expecting  to  be 
invested  with  authority,  can  never  be  treated  either  as  fulfilled 
or  as  binding  because  of  the  fact  of  investiture.  It  is  of  the 
very  nature  of  official  duty  that  it  cannot  be  performed  or  com- 
menced before  the  officer  is  actually  invested  with  the  appro- 
priate public  authority. 

Now,  in  all  this  we  have  not  allowed  ourselves  to  be  led  away 
into  any  artificial  or  scientific  refinements,  but  have  followed  the 
plain  beaten  track  of  common  sense,  as  will  be  seen  by  simply 
dispensing  with  some  of  the  labour  which  we  have  expended  in 
its  illustration,  and  stating  the  argument  briefly.  We  have  our- 
selves enforced  this  very  principle  in  the  case  of  Kurtz  v.  Say- 
lor,  8  Harris  209.     See  also  5  Watts  400. 

These  bondholders  know  very  well  that  the  mayor  and  councils 
were  acting  under  a  delegated  authority  in  issuing  the  bonds, 
and  that  they  could  not  enlarge  that  authority,  or  escape  the 
risk  of  its  sufficiency,  by  neglecting  to  investigate  the  fact  and 
the  extent  of  its  obligation.  A  plain  rule  of  law  warned  them 
that  they  must  find  it,  if  it  existed,  in  some  express  act  of  legis- 
lation. They  might  have  discovered  this  express  authority 
in  the  Act  of  12th  April  1853,  and  that  warned  them  not  to 
rely  on  any  previous  and  less  definite  warrant.  Under  that  act 
no  subscription  could  be  made  without  an  ordinance  of  councils 
directing  it,  and  made  in  pursuance  of  it.  The  ordinance  of 
14th  February  1853,  being  previous  to  the  authority  given,  could 
not  be  an  exercise  of  that  authority,  and  was  of  course  void,  and 
no  ordinance  was  ever  passed  after  the  authority  was  obtained  to 
pass  one  of  that  character.  They  of  course  did  not  rely  on  any 
ratification  of  this  void  ordinance,  and  did  not  inquire  for  any, 
and  could  not  have  found  any,  if  they  had  inquired.  The  sub- 
scription by  the  mayor,  and  the  bonds  issued  by  him,  were  there- 
fore without  authority,  and  void  from  the  beginning. 

What  I  have  above  expressed  are  the  views  which  I  presented 
to  my  brethren  as  early  after  the  argument  of  this  case  as  I 
could  find  time  to  draw  them  up,  and  I  suppose  that  they  suffi- 
ciently indicate  how  I  would  probably  now  decide  the  case  if  I 
alone  had  the  determination  of  it.  But  I  have  failed,  though 
ably  assisted  by  the  argument  at  the  hearing,  to  convince  my 
brethren  that  my  conclusion  is  correct,  and  I  do  not  dissent  from 
their  judgment.  It  would  be  very  useless  for  me  to  do  so,  for  it 
could  not  effect  any  valuable  purpose ;  and  it  can  hardly  be  ex- 
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pected  that  I  should  do  anything  that  might  be  interpreted  as 
giving  any  sort  of  countenance  to  the  very  disorderly  efforts  that 
have  been  made  to  discredit  the  former  judgments  of  this  court 
in  similar  cases,  or  any  sort  of  encouragement  to  the  rebellion 
against  the  constituted  authority  of  the  state  that  has  been  so  long 
maintained,  with  very  considerable  success,  in  this  county,  to  the 
great  public  discredit  of  the  people.  I  have  done  my  whole 
duty  in  respectfully  expressing  my  views  to  my  brethren  in  our 
various  consultations  on  this  and  the  other  cases,  and  it  is  pro- 
per to  confess  to  those  who  have  expected  more  of  me,  that  I 
have  made  use  of  no  rude  assaults  on  their  minds  for  the  pur- 
pose of  converting  them  to  my  conclusions.  I  know  how  useless 
such  conduct  towards  such  men  would  be,  and  that  they  would 
not  deserve  to  be  here  if  it  could  be  successful. 

I  confess,  moreover,  that  I  have  never  been  free  of  some 
mistrust  of  my  own  judgment  in  these  cases ;  because  I  was  from 
the  first,  as  is  well  known,  opposed  to  the  subscriptions ;  because 
I  am  a  citizen  of  Allegheny  county,  and  have  to  bear  my  share 
of  tha  taxes  in  both  the  city  and  the  county,  that  ought  to  be 
levied  for  the  payment  of  these  bonds ;  and  because  of  the  sym- 
pathy which  I  have  for  my  friends  and  fellow-citizens  in  this 
county,  on  account  of  the  hardly-supportable  burden  which  has 
been  imposed  upon  them  by  the  injudicious  management  of  those 
whom  they  had  placed  in  our  city  and  county  offices. 

When  the  first  of  this  class  of  cases  came  up  for  consideration 
in  this  court,  I  believed  and  endeavoured  to  prove  that  the  Acts 
of  Assembly  authorizing  the  subscription  were  unconstitutional. 
But  I  failed,  though  I  felt  convinced  that  I  was  right.  And  now 
I  must  acknowledge  that  it  was  not  unreasonable  that  I  should 
fail ;  for  the  judgment  of  the  people  and  of  several  successive 
legislatures  and  governors  of  the  state,  and  of  our  own  city 
councils,  and  of  the  legislatures  of  several  other  states,  and 
every  Supreme  Court  of  other  states  that  had  considered  the 
subject,  was  against  the  conclusion  to  which  I  had  arrived ;  and 
certainly  the  judgment  of  such  a  host  of  reflecting  men  cannot 
be  thought  unreasonable,  except  by  minds  that  are  unreasonably 
selfish  and  arrogant.  My  opinion  is  good  for  nothing  against 
such  a  host,  and  there  can  be  no  use  in  retaining  it. 

But  when  I  advanced  it,  the  evils  of  the  legislation  referred 
to  had  not  developed  themselves,  and  the  public  mind  was  in 
high  hopes  of  realizing  a  golden  harvest  of  benefits  from  the 
projected  railroads,  and  I  knew  that  if  I  should  succeed,  with  the 
aid  of  any  of  my  brethren  here,  in  preventing  the  municipal 
subscriptions  by  having  them  declared  unconstitutional,  I  should 
be  severely  censured  by  most  of  my  fellow-citizens  at  home; 
because  their  hopes  would  be  instantly  disappointed,  and  they 
could  never  learn  th^  depth  of  the  distress  and  trouble  from 
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which  the  decision  would  have  saved  them.  The  people  persisted 
in  the  course,  which  my  brother  Lewis  and  I  attempted  to  shut 
against  them,  and  which  experience  has  since  induced  the  peo- 
ple to  shut  by  a  constitutional  amendment,  and  through  their 
representatives  and  other  officers,  they  got  all  the  legislation  and 
other  official  acts  that  they  desired ;  and  now,  when  the  day  of 
hope  and  promise  is  gone,  and  the  day  of  reality  and  reckon- 
ing is  come,  all  the  members  of  this  court  are  held  up  to  public 
odium  because  the  people  are  held  to  the  law  of  their  contract ;  n 

and  their  own  officers,  who  were  the  actors  in  producing  this  sm^        6^ 
result,  are  held  in  honour. 

This  is  a  very  great  fault.  I  do  not  condemn  those  officers, 
for  I  doubt  not  they  acted  honestly  and  according  to  the  best  of 
their  judgment,  and  according  to  their  belief  of  what  the  people 
desired.  They  did  therefore  as  public  officers  usually  are  ex- 
pected to  do  who  are  not  judicial  officers,  and  it  would  be  unrea- 
sonable to  condemn  them,  however  we  may  regret  that  they  were 
not  wiser,  and  had  not  a  wiser  public  opinion  to  guide  them. 

But  all  orderly  men  everywhere,  who  have  no  personal  interest 
in  these  questions,  and  who  are  interested  only  in  favour  of  public 
order  and  public  faith,  and  of  the  honour  of  our  republican  insti- 
tutions, do  condemn  and  must  ever  condemn  the  open  rebellion 
against  authority,  and  the  dishonqst  means  that  have  been  per- 
sistently adopted  and  maintained  in  order  to  escape  from  these 
contracts  and  to  evade  the  directions  of  the  law.  And  so  long 
as  this  system  of  measures  is  required  of  public  officers,  the  people 
must  expect  to  have  only  dishonest  or  weak  and  incompetent  men 
to  do  their  business,  and  will  have  to  pay  the  penalty  of  this  by 
the  continual  decay  of  their  public  interests,  and  degradation  of 
public  morality.  No  public  officer  can  maintain  his  morality 
while  evading  and  resisting  the  law  of  the  land,  and  he  must  in 
such  a  case  be  a  much  worse  man  at  the  end  than  at  the  begin- 
ning of  his  term  of  office.  And  no  set  of  men  can  fail  to  injure 
their  own  morality  and  that  of  their  children,  and  to  sacrifice 
their  own  sense  of  moral  dignity  (unless  they  take  fanaticism  or 
selfishness  for  diginty),  by  the  persistent-  resistance  to  law,  and 
by  the  arts  and  contrivance  to  which  this  resistance  leads.  The 
cost  which  the  people  of  this  county  have  had  to  suffer  in  this 
form  is  already  fearful  in  amount,  besides  the  immense  costs 
of  suits  which  have  been  incurred,  and  the  immense  increase  of 
taxes  that  has  taken  place  within  a  few  years,  without  paying 
any  of  these  debts.  I  trust  that  some  such  reflections  as  these 
may  tend  to  bring  people  to  some  proper  views  on  this  subject. 

I  desire  to  add  that  though  I  have  not  assented  to  all  the  judg- 
ments in  these  cases,  it  must  not  be  expected  that  I  shall  join  in 
resisting  any  of  them.  On  the  contrary,  it  is  my  duty  to  join 
my  brethren  in  all  the  lawful  forms  of  enforcing  them  all  that 
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shall  be  demanded  by  the  plaintiffs ;  and  I  shall  do  so  without 
any  hesitation  or  evasion,  and  shall  cheerfully  bear  my  own  share 
of  the  taxes  they  require.  No  doubt  I  shall  by  this  give  offence 
to  many  of  my  fellow-citizens  whom  I  most  sincerely  respect ; 
but  the  time  will  come  when  they  will  think  differently.  Good 
promises  abound  in  favour  of  the  faithful  and  the  patient,  and  I 
await  their  fulfilment.  No  violent  movement  can  be  suddenly 
calmed.  Justice  with  patience  bides  its  time.  An  orderly  oppo- 
sition might  long  ago  have  obtained  a  proper  compromise  of  these 
yery  burdensome  debts.     It  may  do  it  yet ;  I  hope  for  it. 

Many  citizens  who  are  quite  as  orderly  as  any  on  all  other 
subjects,  have  actively  engaged  in  this  organized  resistance  of 
law,  and  have  perhaps  been  pleased  to  discover  how  weak  our 
system  of  government  is  against  local  disaffection  and  organized 
disorder.  But  they  are,  by  this  experiment,  teaching  this  secret 
to  other  minds  who  have  no.  love  for  social  order,  and  for  that 
mode  of  acquiring  social  comforts  and  happiness.  The  next  time 
the  experiment  is  tried  it  will  fall  into  worse  hands,  and  even  the 
present  one  is  sure  to  do  so  if  long  continued,  and  then  we  cannot 
calculate  the  consequences.  I  do  not  venture  to  enlarge  upon 
this  thought,  but  reflecting  men  ought  not  to  cast  it  from  them. 
We  are  now  dearly  paying  for  a  similar  experiment  on  the  power 
of  our  national  organization.  "  If  ye  bite  and  devour  one  another, 
take  heed  that  ye  be  not  consumed  one  of  another.*' 


Commonwealth  ex  rel.  W,  G.  Armstrong  versus  Per- 
kins et  al,  Commissioners  of  Allegheny  County. 

Municipal  Subscription  for  Ratlroad  Stock,  Constitutionality  of, —  When 
valid. — Mandamus  jjroper  Remedy  against  delinquent  Corporation, — 
Municipal  Debt  payable  by  Taxation, 

1.  The  constitutionality  of  the  laws  aathorizing  suhscriptionB  by  mnnicipal 
corporations  to  the  stock  of  railroad  companies  has  been  solemnly  established 
by  repeated  decisions,  and  must  be  regarded  as  finally  and  irrevocably  settled 
in  all  cases  not  covered  by  the  11th  Article  of  the  Constitution. 

2.  Mandamus  is  the  appropriate  remedy  to  compel  a  delinquent  corporation 
to  discharge  its  liabilities  under  such  subscription,  and  tlie  jurisdiction  of  this 
court  in  such  cases  is  undeniable. 

3.  The  Allegheny  Valley  Railroad  Company  is  an  existing  corporation, 
capable  of  receiving  such  subscription  from  the  city  of  Pittsburgh,  and,  of 
course,  from  the  county  of  Allegheny. 

4.  The  fact  that  one  grand  jury  requested  the  commissioners  to  subscribe 
twenty  thousand  shares  to  the  capital  stock  of  the  Allegheny  Vallejr  Railroad 
Company,  and  the  commissioners  subscribed  but  fifteen  thousand,  in  no  way 
iuvafidates  the  subscription  made. 

5.  All  agreements  between  the  commissioners  and  the  company,  in  relation 
to  the  payment  of  interest,  are  matters  between  themselves,  and  cannot  affect 
the  bond  fide  holders  of  bonds,  which  passed  by  delivery. 
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6.  The  bonds  bearing  on  their  face  the  unqualified  promise  of  the  county 
to  pay  the  principal  and  interest,  and  the  object  and  intention  being  clearly 
to  make  them  negotiable  in  the  market,  it  follows  that "  the  authority  to  create 
the  debt  implies  an  obligation  to  pay  it,  and  where  no  special  mode  of  doing 
80  is  provided,  it  is  also  implied  that  it  is  to  be  done  in  the  ordinary  way,  by 
the  levy  and  collection  of  taxes." 

7.  Charters  of  incorporation  may  consist  of  many  Acts  of  Assembly  ;  and 
when  authority  was  given  to  the  county  of  Allegheny  to  make  this  subscrip- 
tion, it  became  a  component  part  of  its  constitution. 

This  was  a  petition  by  W.  G.  Armstrong  for  a  mandamus  to 
compel  the  respondents  to  levy  and  collect  a  tax  for  the  purpose 
of  paying  the  interest  due  and  accruing  on  $750,000  of  bonds, 
issued  in  payment  of  a  subscription,  by  the  commissioners  of 
Allegheny  county,  to  the  capital  stock  of  the  Allegheny  Valley 
Railroad  Company. 

The  case  was  argued  at  Pittsburgh,  November  21st  1859,  by 
Harding  ^  Price  for  relator,  and  by  Williams  ^  Howard,  contr^. 

The  opinion  of  the  court  was  delivered  at  Pittsburgh,  Novem- 
ber 25th  1862,  by 

Read,  J. — The  constitutionality  of  the  acts  of  the  legislature, 
authorizing  subscriptions  by  counties,  cities,  boroughs,  and  muni- 
cipal corporations  to  the  stock  of  railroad  companies,  has  been 
so  solemnly  established  by  the  repeated  decisions  of  this  court 
that  it  must  be  regarded  as  finally  and  irrevocably  settled  in  all 
cases  not  covered  by  the  very  salutary  amendment  to  the  consti- 
tution, contained  in  t^rhat  is  now  the  eleventh  article.  The  juris- 
diction of  this  court  in  cases  like  the  present,  and  that  man- 
damus is  the  appropriate  remedy,  no  longer  admit  of  any  doubt ; 
and  so  many  of  the  diflBculties  suggested  by  the  defendants  have 
been  met  by  previous  decisions,  that  it  will  only  be  necessary  to 
consider  those  which  are  peculiar  to  this  particular  controversy. 
We  have  already  decided  in  The  Commonwealth  ex  rel,  Reinboth 
t'.  Councils  of  Pittsburgh,  5  Wright  278,  that  the  Allegheny 
Valley  Railroad  Company  was  an  existing  corporation,  capable 
of  receiving  such  subscriptions  from  the  city  of  Pittsburgh,  and 
of  course  from  the  county  of  Allegheny. 

The  third  section  of  the  Act  of  the  14th  April  1852  authorized 
the  county  of  Allegheny  {inter  alia)  to  subscribe  to  the  capital 
stock  of  the  Allegheny  Valley  Railroad  Company,  and  to  make 
payment  on  such  terms  and  in  such  manner  as  may  be  agreed 
upon  by  said  company  and  said  county,  the  amount  of  subscrip- 
tion not  to  exceed  10  per  cent,  of  the  assessed  valuation  thereof; 
and  before  such  subscription  shall  be  made,  the  amount  thereof 
shall  be  fixed  and  determined  by  one  grand  jury  of  the  county, 
and  upon  the  report  of  such  grand  jury  being  filed,  it  shall  be 
lawful  for  the  county  commissioners  to  carry  the  same  into  eflfeot 

7  Wr.— 26 
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by  making  in  the  name  of  the  county  the  subscription  so  directed 
by  the  said  grand  inquest.  Provided,  that  whenever  the  bonds 
of  said  county  are  given  in  payment  of  the  subscription,  the  same 
Khali  not  be  sold  for  less  than  par  value,  and  no  bond  shall  be  in 
less  amount  than  $100. 

It  is  admitted  by  the  defendants  that  one  grand  jury  did  re- 
quest that  a  subscription  of  twenty  thousand  shares  to  the  capital 
stock  of  said  Allegheny  Valley  Railroad  Company  should  be 
made  by  the  county  commissioners  on  behalf  of  the  county  of 
Allegheny,  who  made  a  subscription  of  fifteen  thousand  shares  to 
the  same,  and  that  certificates  of  loan  or  bonds  of  said  county 
having  coupons  attached  in  the  gross  amount  aforesaid,  and  in 
amounts  respectively  of  $1000,  dated  the  2d  day  of  May,  A.  D. 
1853,  duly  signed  by  the  commissioners,  countersigned  by  the 
clerk  of  the  commissioners,  and  sealed  with  the  seal  of  said 
county,  were  issued  in  payment  of  said  subscription. 

The  defendants  deny  the  validity  of  these  bonds  entirely,  and 
specially  object  that  only  fifteen  thousand  shares  were  subscribed, 
being  $250,000  less  than  the  grand  jury  had  authorized,  aftd 
which,  according  to  their  own  statement,  was  a  saving  of  so  much 
money  to  the  county.  There  is  nothing  in  contravention  of  law  in 
not  exhausting  the  power  thus  conferred  upon  the  commissioners, 
who  in  the  exercise  of  a  wise  discretion  deemed  that  a  sufficient 
present  subscription,  when  it  is  clear  that  at  a  future  period  no 
one  would  have  advised  increasing  the  subscription  to  the  full 
amount.  The  whole  includes  a  part,  and  this  subscription  was 
free  from  any  defect  in  regard  to  this  point. 

The  charges  of  improper  conduct  on  the  part  of  the  grand  jury, 
and  of  the  sale  of  the  bonds  at  less  than  par  value,  were  disposed 
of  in  the  former  cases,  and  it  is  hardly  necessary  to  say  that  all 
agreements  between  the  commissioners  and  the  company,  in  rela- 
tion to  the  payment  of  interest,  were  matters  between  themselves, 
and  could  not  afi^ect  the  bond  fide  holders  of  the  bonds  which 
passed  by  delivery.  The  allegations  about  the  Montour  Com- 
pany at  most  disclose  nothing  more  than  the  mode  by  which  the 
bonds  went  into  their  hands  at  less  than  their  par  value. 

The  remonstrance  of  the  24th  January  1853,  by  some  citizens 
of  the  county  of  Allegheny,  freeholders  and  tax-payers  therein, 
referred  to  in  the  plea  and  return  of  the  defendants,  by  its  lan- 
guage clearly  negatived  the  idea  of  corruption  or  improper  con- 
duct on  the  part  of  the  grand  jury,  and  placed  their  objection  upon 
the  ground  that  the  subscription  of  $750,000  is  "for  a  purpose 
entirely  foreign  to  the  objects  and  purposes  of  said  corporation/* 
and  that  the  commissioners  had  no  right  to  obligate  the  county 
or  to  issue  bonds  which,  if  issued,  they  would  resist  the  payment 
thereof  and  all  taxation  for  that  purpose.     This  evidently  con- 
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templated  only  a  supposed   constitutional   question  which  has 
been  set  at  rest. 

The  bonds  thus  issued  bore  on  their  face  the  unqualified 
promise  of  the  county  of  Allegheny  to  pay  the  principal  and 
interest,  and  also  endorsed  thereon  was  a  guaranty  by  the  Alle- 
l^rhony  Valley  Railroad  Company  of  the  interest  and  principal  of 
the  same,  and  this  was  all  that  the  purchasers  of  these  instru- 
ments which  passed  by  delivery  could  or  did  look  to,  for  their 
whole  value  really  depended  upon  their  negotiability  in  the 
market,  which  was  clearly  the  object  both  of  the  county  and  the 
company.  The  bonds  were  the  only  means  of  the  county  to  pay 
their  subscription,  and  were  of  no  use  to  the  company,  unless 
they  could  be  readily  disposed  of.  *'  The  authority  to  create  the 
debt  implies  an  obligation  to  pay  it,  and  where  no  special  mode 
of  doing  so  is  provided,  it  is  also  implicnl  that  it  is  to  be  done  in 
the  ordinary  way,  by  the  levy  and  collection  of  taxes :"  1 
Wright  290. 

It  is  perhaps  proper  to  remark  that  what  are  called  charters 
of  municipal  corporations  consist  often  of  many  Acts  of  Assem- 
bly, all  of  which,  the  later  as  well  as  the  earlier,  form  constituent 
portions  of  the  instrument,  which  is  single,  though  formed  of 
many  parts.  So,  therefore,  when  authority  to  subscribe  to  rail- 
road companies  was  given  to  such  a  body,  it  became /as  much  a 
part  of  the  charter  as  the  original  act,  and  so  in  the  case  of  a 
county  such  enlarged  power  became  a  component  part  of  its  con- 
stitution. 

Judgment  must  therefore  be  entered  upon  the  demurrer  against 
the  defendants,  and  a  peremptory  writ  of  mavdamus  awarded. 
And  now,  to  wit,  November  2ijth  1802.  This  cause 
having  come  on  to  be  heard  at  the  October  Sessions, 
1859,  of  this  court  at  Pittsburgh,  was  fully  argued 
by  counsel.  Whereupon,  after  due  and  mature  con- 
sideration thereon  had,  and  it  appearing  that  the  said 
return  by  the  defendants  therein  named,  therein 
made  to  the  alternative  writ,  is  altogether  insuffi- 
cient, it  is  now  ordered  and  adjudged  that  judgment 
be  entered  upon  the  demurrer  for  the  Commonwealth, 
and  that  the  defendants  and  their  successors  in  office 
be  and  they  are  hereby  commanded,  at  their  next 
annual  meeting  for  estimating  the  probable  expenses 
of  said  county,  to  make  full  and  ample  provision  for 
the  payment  of  the  interest  now  due,  or  which  shall 
at  that  time  remain  due,  and  that  which  shall  become 
due  thereon  within  the  year  next  ensuing  said  meet- 
ing of  said  county  commissioners,  on  the  bonds  or 
certificates  of  loan  set  forth  or  referred  to  in  the  writ 
of  the  relator,  to  wit,  the  bonds  of  the  county  of 
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Allegheny,  issued  in  payment  of  the  subscription  of 
$750,000  of  said  county  of  Allegheny,  to  the  stock 
of  the  Allegheny  Valley  Railroad  Company,  accord- 
ing to  the  tenor  thereof,  by  the  assessment  and  col- 
lection of  such  taxes  as  may  be  necessary  therefor,  and 
for  that  purpose  to  issue  their  proper  warrants  to  the 
several  collectors  of  county  rates  and  levies  of  the 
said  county,  for  the  collection  of  the  same,  as  in  and 
by  law,  and  the  several  Acts  of  Assembly  in  such 
cases  made  and  provided,  they  are  authorized  and 
required  to  do,  and  that  the  costs  be  paid  by  the  said 
respondents,  the  commissioners  aforesaid. 


i77„8t|  Tiley  versus  Moj'ers. 


Suftpension  of  Rent  hy  Eviction. — Demise  of  Coal-Bank  at  a  'price  per 
bushel y  construed. — Extent  of  Demise  a  Question  for  the  Jury. — 
Damages  allowed  for  interruption  of  Min  ing  Operations  hy  Estrtpi- 
ments. — Eight  of  Party  to  cross-examine  Witness, 

1.  An  eviction  such  as  \rill  suspend' rent  is  an  actual  expulsion  of  the 
lessee  out  of  all  or  some  part  of  the  demised  premises:  the  rent  already 
accrued  and  over  due  is  not  forfeited  by  the  eviction,  but  in  an  action  for  such 
rent,  the  tenant  may  defalk  the  damages  caused  by  it. 

2.  A  demise  of  a  coal-bank  for  a  term  of  years,  in  which  the  rent  reserved 
is  a  fixed  price  per  bushel  for  the  coal  to  be  taken  from  the  bank,  amounts  to 
a  sale  of  so  many  bushels  as  the  tenant  shall  take  during  the  term,  for  the 
price  fixed  in  the  lease. 

3.  Where  the  lease  described  what  was  let  by  the  lessors  as  their  "  coal-bank 
and  the  appurtenances  thereunto  belonging,"  and  did  not  otherwise  describe 
the  premises  leased,  nor  the  boundaries,  in  an  action  for  the  rent  reserved,  in 
which  eviction  is  set  up  as  a  defence,  it  is  for  the  jury  and  not  for  the  court 
to  say  what  was  the  extent  of  the  demise,  it  being  rather  a  latent  ambiguity 
to  be  solved,  than  an  instrument  of  writing  to  be  construed. 

4.  Where  it  was  a  disputed  point  as  to  how  much  was  leased,  and  the  lessor 
had  had  undisputed  possession  of  one  coal  opening ;  if  one  only  had  be^n 
leased,  the  entry  of  the  lessors  or  others  under  them  upon  othter  parts  of  ti.e 
tract,  would  not  be  an  eviction,  and  the  lessee  would  be  bound  to  pay  for  the 
coal  taken  by  him  from  that  opening. 

5.  But  if  the  grant  was  co-extensive  with  the  coal  veins  of  the  whole  tract, 
and  the  lessors,  without  interrupting  the  lessee's  actual  mining  operations, 
entered  and  took  coal  from  the  tract  demised,  they  were  guilty  of  a  breach  of 
the  implied  covenant  for  quiet  possession,  and  the  lessee  could  set  off  the 
damages  resulting  therefrom,  against  the  claim  for  rent  accrued  under  the 
lease. 

6.  Such  an  eviction,  however,  would  not  suspend  the  rent,  for  it  was  not 
reserved  as  an  equivalent  for  the  possession  or  the  tract,  but  for  the  coal 
actually  taken  therefrom. 

7.  where  ejectment  had  been  brought  by  the  lessors  to  try  the  question  of 
forfeiture  under  a  provision  of  the  lease  which  forbade  the  tenant  to  let  the 
mine  stand  idle  for  a  year,  in  which  they  failed,  damages  therefor  could  not  be 
allowed  by  the  jury  in  an  action  for  the  rent:  but  for  the  estrepemeut  brought 
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by  them  which  interrupted  mining  opemtions.  damages  were  properly  allowed 
and  assessed  by  the  jury  under  the  charge  of  the  court. 

8.  Where  upon  the  trial,  the  commissioner,  appointed  by  agreement  to 
report  the  ouantity  of  coal  mined  by  the  defendant,  had  produced  and  identified 
his  ref)ort,  having  been  called  for  that  purpose  only,  he  could  have  been  crosb- 
ezamined  by  the  defendant  as  to  its  identity,  but  not  as  to  the  basis  on  which 
it  was  made :  to  obtain  evidence  of  the  contents  of  the  paper,  the  defendant 
should  have  called  the  witness  in  chief. 

Error  to  the  Common  Pleas  of  Cambria  county. 

These  were  actions  of  covenant,  five  in  number,  brought  in  the 
court  below  to  March,  June,  September,  and  December  Terms, 
by  Michael  Moyers  and  Elizabeth  Moyers,  for  use,  &c.,  against 
William  Tiley,  Sr. 

The  articles  of  agreement  on  which  suit  was  brought  contained, 
among  others,  the  following  covenant : — 

"  The  said  Moyers,  of  the  first  part,  doth  agree  to  grant,  lease, 
and  demise  unto  the  said  Tiley  their  coal-bank  and  the  appur- 
tenances thereunto  belonging,  together  with  the  privilege  of 
timber  for  use  of  coal-bank,  for  an<l  during  the  term  and  space 
of  ten  years  frera  the  1st  day  of  March  1852,  and  to  continue 
until  fully  complete  and  ended.  In  consideration  of  which,  the 
said  William  Tiley,  Sr.,  doth  bind  himself  well  and  truly  to  put 
the  said  coal-bank  in  good  working  order,  for  the  rent  of  the 
first  year,  and  to  pay  for  the  second  and  third  year  one-quarter 
of  a  cent  per  bushel  for  each  and  every  bushel  of  coal  taken 
from  the  said  bank,  and  for  the  remaining  seven  years  one-half 
cent  per  bushel  for  each  and  every  bushel  of  coal ;  payment  to 
be  made  quarterly." 

Some  time  after  the  date  of  the  agreement,  Tiley  commenced 
taking  coal  from  the  bank  leased,  and,  except  when  he  was 
interrupted  in  his  operations  by  certain  writs  of  estrepement 
issued  in  ejectments  brought  by  the  lessors,  continued  to  do  so ; 
and  these  actions  were  brought  to  recover  for  the  coal  taken  by 
the  defendant  under  the  agreement,  and  at  the  stipulated  rate  or 
price,  during  the  periods  covered  by  the  declarations  filed  in  the 
several  suits. 

The  first  action  claimed  for  the  amount  of  coal  taken  between 
the  1st  of  March  1853  (the  date  at  which  the  defendant  was  to 
begin  to  account)  until  the  1st  December  1858 — five  years  and 
nine  months. 

The  second  action  claimed  for  the  coal  taken  from  the  1st 
December  1858  until  Ist  March  1859 — three  months. 

The  third  action  claimed  for  the  coal  taken  from  the  1st  March 
1859  until  1st  June  1859 — three  months. 

The  fourth  action  claimed  for  the  coal  taken  from  the  1st  June 
1859  until  the  Ist  September  1859. 

And  the  fifth  action  claimed  for  the  coal  mined  and  taken  from 
the  1st  September  1859  until  1st  December  1850. 
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By  agreement  of  the  parties,  the  issues  in  all  these  cases  were 
tried  together,  and  the  evidence  applicable  to  each  and  all  of 
them  heard  together ;  and  it  was  also  agreed  that  any  amount 
ascertained  to  be  due  to  the  plaintiffs,  should  be  found  in  the  last 
action,  and  the  costs  of  the  other  actions  should  follow  the  judg- 
ment in  that  one. 

To  sustain  the  issues  on  their  part,  the  plaintiffs  gave  in  evi- 
dence the  agreement,  and  then  showed  by  several  witnesses  that 
Tiley  commenced  mining  upon  the  premises  embraced  in  the 
lease  shortly  after  its  date,  and  continued  mining  there  since. 
They  followed  this  with  the  evidence  from  the  books  of  the  defend- 
ant (ascertained  and  reported  by  John  S.  Rliey,  Esq.,  a  commis- 
sioner appointed  by  agreement  for  that  purpose),  that  he  shipped 
and  sold,  between  the  1st  of  March  1853  and  the  1st  of  Septem- 
ber 1859  (the  period  covered  by  the  claims  in  all  the  actions). 
Coal  ....  76,940  bushels. 
Coke        ....        42,271       " 

The  plaintiffs,  following  this  with  the  testimony  of  James 
Farran  and  John  A.  Lemon,  that  the  average  yield  of  coal  in 
coke  is  **  bushel  for  bushel,"  claimed  for  this  amount  at  the  rate 
stipulated  in  the  agreement,  with  interest. 

The  defence  to  the  claim  was  two-fold  :  first,  that  the  defend- 
ant was  evicted  from  the  premises  leased,  during  the  term,  which 
it  is  alleged  suspended  the  rent,  and  precluded  any  recovery  after 
that  time ;  and,  secondly,  that  if  this  were  not  so,  it  was  shown,  in 
point  of  fact,  that  a  large  portion  of  the  coal  claimed  for  was 
not  taken  from  the  Moyers  land,  and,  further,  that  the  defend- 
ant, if  his  legal  defence  should  be  overruled,  was,  in  any  event, 
entitled  to  a  deduction  as  compensation  in  damages  for  omissions 
and  failures  of  the  plaintiffs  to  perform  their  covenant. 

The  eviction  was  alleged  to  have  occurred  in  two  ways  :  first,  by 
Michael  Moyers  himself,  and  afterward  by  John  A.  Lemon  under 
his  authority,  entering  upon  the  Moyers  land  to  mine  coal,  and 
mining  coal  upon  it  during  the  term ;  and,  secondly,  by  bringing 
ejectments  and  issuing  estrepements,  and  thus  interfering  with 
him  injuriously  in  the  enjoyment  of  his  rights  under  the  lease. 
It  was  claimed  that  these  acts  amounted  to  evictions  which  sus- 
pended the  rent. 

As  to  the  entry  of  Moyers  and  John  A.  Lemon  to  mine,  there 
was  a  disputed  question  of  fact  whether  it  was  upon  that  part  of 
the  Moyers  land  contemplated  by  the  "parties  to  the  lease  and 
embraced  in  it. 

On  the  trial,  the  plaintiffs  called  John  S.  Rhey,  who  had  been 
appointed,  by  agreement  of  parties,  to  ascertain  the  amount  of 
coal  shipped  by  William  Tiley  from  March  12th  1853  to  December 
1858 ;  and  offered  his  report  in  evidence. 

This  was  objected  to  by  defendant,  because  it  did  not  show 
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from  what  bank  or  banks  the  coal  was  taken ;  and  he  asked  permis- 
sion to  cross-examine  the  witness  as  to  how  the  report  was  made 
up.  The  court  below  admitted  the  report  in  evidence,  and  re- 
fused to  allow  the  cross-examination  as  to  the  manner  of  making 
it  up. 

The  court  below  (Taylor,  P.  J.),  after  stating  the  material 
facts  of  the  case,  and  the  points  on  which  the  defence  rested, 
charged  the  jury  as  follows : — 

"  As  to  the  entry  of  Moyers  and  John  A.  Lemon  to  mine, 
there  is  a  disputed  question  of  fact  whether  it  was  upon  that  part 
of  the  Moyers  land  contemplated  by  the  parties  to  the  lease,  and 
embraced  in  it.  In  view,  however,  of  the  peculiar  terms  of  this 
agreement,  and  the  evidence  of  what  was  done  under  it,  we  are 
of  opinion  that  this  entry,  assuming  it  to  have  been  on  that  part 
of  the  Moyers  land  in  contemplation  of  the  parties  at  the  execu- 
tion of  the  agreement,  did  not  amount  to  an  eviction  such  as 
would  take  away  the  right  of  the  plaintiffs  to  claim  for  coal 
actually  taken  by  the  defendant,  most  of  it  subsequently,  at  a 
stipulated  rate  per  bushel.  It  is  our  opinion,  as  the  result  of  the 
hasty  examination  we  have  been  compelled  to  give  this  point, 
that  the  reason  of  the  rule  that  the  entry  of  the  landlord  upon 
any  part  of  the  demised  premises  during  the  term  suspends  the 
rent  entirely,  and  precludes  the  right  of  recovery  altogether, 
does  not  here  apply ;  and  that,  assuming  the  question  of  fact  to 
be  with  the  defendant,  this  case  is  to  be  viewed  and  treated  as 
falling  in  with  the  exceptions  to  the  rule." 

In  commenting  upon  the  legal  effects  of  the  writs  of  estrepement 
issued  by  the  lessors,  the  learned  judge  said,  "  But  for  all  the  coal 
actually  mined  and  taken  by  the  defendant  before  the  estrepements 
issued,  or  after  they  had  been  dissolved,  or  while  and  after  Moyers 
and  Lemon  were  operating  on  another  part  of  the  Moyers  land, 
the  plaintiffs  have  a  right  to  claim,  subject  to  a  deduction  in  favour 
of  the  defendant,  as  compensation  for  any  loss  or  damage  sus- 
tained by  him  in  consequence  of  any  violations  or  non-perform- 
ance of  the  covenants  of  the  plaintiffs  contained  in  the  lease. 
We  so  instruct  you,  as  the  result  of  the  best  examination  we 
have  been  able  to  give  to  the  question ;  and  in  thus  instructing 
you,  we  feel  that  we  are  submitting  the  case  upon  its  substantial 
merits ;  for  whv  should  not  Mr.  Tiley  pay  for  the  coal  which  he 
actually  got,  if,  on  the  other  hand,  he  is  fully  and  fairly  compen- 
sated for  any  loss  or  injury  which  the  evidence  shows  him  to  have 
sustained  by  reason  of  the  improper  interference  of  the  plaintiffs 
with  his  operations,  or  their  failure  to  comply  with  their  cove- 
nants ?" 

Under  the  head  of  the  inquiry  as  to  what  deduction  the  defendant 
would  be  entitled  to  from  the  amount  claimed  by  the  plaintiffs 
upon  their  evidence,  after  instructing  them  to  deduct  the  $780, 
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recovered  by  Jeremiah  McGonigle  for  coal  taken  out  of  what  was 
called  the  "elev^en  acres,"  the  court  added,  *' You  will  deduct  fur* 
ther  from  that  amount  such  sum  as  will  fully  and  fairly  compensate 
the  defendant  for  the  interruptions  interposed  by  the  estrepe- 
ments  issued  by  the  plaintiffs.  We  believe  it  is  not  alleged  that 
the  entry  and  operations  of  Michael  Moyers  and  John  A.  Lemon 
resulted  in  any  actual  damage.  The  estrepements  issued  in  the 
ejectments,  however,  did;  to  what  extent  and  what  the  injury 
was  to  the  defendant,  and  what  sum  will  compensate  him  therefor, 
you  will  determine,  from  all  the  evidence.*'  "  The  defendant  has 
also  given  evidence  to  show  the  expenses,  &c.,  to  which  he  was 
subjected  in  defending  the  action  of  ejectment  brought  against 
him  by  the  plaintiffs ;  such  as  counsel  fees,  the  cost  of  printing 
paper-books,  &c.  This,  it  is  our  opinion,  he  is  not  entitled  to 
claim  here.  The  ejectment,  as  it  appears,  was  brought  to  deter- 
mine a  disputed  question  as  to  the  right  of  the  parties  under  the 
agreement.  The  plaintiffs  we  think  had  a  right  to  go  before  the 
proper  tribunal,  and  resort  to  their  action  for  that  purpose,  with- 
out subjecting  themselves  to  liability  for  anything  beyond  the 
legal  costs  of  their  action  if  unsuccessful ;  being  also  responsible 
for  any  actual  damage  or  interruption  occasioned  thereby,  as  we 
have  already  explicitly  instructed  you." 

In  answer  to  the  third  point  put  to  the  court  by  the  defendant's 
counsel,  which  point  was  as  follows,  viz. :  "  That  the  lease  upon 
which  the  actions  have  been  brought,  demising  the  plaintiffs'  *  coal- 
bank,'  was  the  grant  for  the  term  therein  stated  of  the  vein  of  coal 
constituting  the  bank,  and  not  a  mere  *  privilege'  of  taking  coal 
out  of  it,  and  if  the  jury  believe  the  plaintiffs  entered  into  the 
possession  of  any  part  of  the  coal  vein  adversely,  and  held  it 
against  the  consent  of  the  defendant,  it  would  amount  to  an 
eviction,  and  will  suspend  the  entire  rent  during  the  time  of  such 
adverse  holding,"  the  court  responded  in  the  negative. 

These  instructions  (under  which  there  was  a  verdict  and  judg- 
ment for  plaintiffs),  together  with  the  refusal  of  the  court  below 
to  permit  the  cross-examination  of  John  S.  Rhey  as  to  the  basis 
of  his  report,  were  assigned  here  for  error  on  writ  of  error  by 
defendant  below. 

John  Q-.  Miles  and  John  Scott^  for  plaintiff  in  error,  as  to 
the  cross-examination  of  Rhey,  insisted  that  they  had  a  right 
to  show  mistake,  if  any  there  was,  in  the  report :  citing  Sturgis 
and  Wife  v.  Rue,  6  Penna.  Law  Jour.  77.  As  to  the  proposition 
that  the  re-entry  upon  a  valuable  part  of  the  demised  premises 
by  the  lessors,  and  the  adverse  holding  thereof  by  themselves 
and  their  lessee,  John  A.  Lemon,  to  the  exclusion  of  Tiley,  was 
such  an  eviction  as  suspended  the  entire  rent  during  such  adverse 
holding,  they  cited  Vaughan  v.  Blanchard,  1  Yeates  175,  176 ;  4 
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Dallas  124;  Kessler  v.  McConachy,  1  Rawle  441,  442;  Magaw 
V.  Lambert,  3  Barr  444,  445 ;  Briggs  v.  Thompson,  9  Id.  340 ; 
Comyn  on  the  Law  of  Landlord  and  Tenant,  6  Law  Lib.  29(3 
(marginal  523) ;  Smith  v.  Raleigh,  3  Campb.  513 ;  Burns  v. 
Phelps,  1  Stark.  94 ;  Caldwell  v.  Fulton,  7  Casey  479 ;  Caldwell 
V.  Copeland,  1  Wright  431 ;  Doe  v.  Wood,  7  Barn.  &  Aid.  724 ; 
Shoenberger  v.  Lyon,  7  W.  &  S.  193 ;  5  Wilson's  Bacon  433 ; 
The  United  States  v,  Gratiot  et  al,  14  Peters's  Rep.  538 ;  Moore 
V.  Miller,  8  Barr  273 ;  Offerman  u.  Starr,  2  Id.  394 ;  Turner  v. 
Reynolds,  11  Harris  206 ;  Comyn  v.  Wheatly,  Cro.  Jac.  150  ; 
Caldwell  v.  Fulton,  7  Casey  483 ;  Watson  v,  0*Hern,  6  Watts 
366 ;  Harlan  et  al,  r.  The  Lehigh  Coal  and  Navigation  Company, 
11  Casey  287-292. 

As  to  the  instruction  of  the  court  below  relative  to  confining 
the  damages  to  the  "  interruptions  interposed  by  the  estrepe- 
ments,"  they  argued  that  it  was  too  narrow,  that  it  excluded 
damages  for  costs,  expenses,  and  delays  caused  by  plaintiffs' 
breach  of  their  implied  covenant  for  quiet  enjoyment,  and  also  of 
their  express  covenant  which  prohibited  others  from  the  privilege 
of  taking  coal  from  the  bank  without  the  lessee's  permission  : 
citing  Rawle  on  Covenant  for  Title  476;  Maule  v.  Ashmead,  8 
Harris  484';  Hayes  r.  Bickerstaff,  Vaughan  118;  Lloyd  v.  Tom- 
kins,  1  Term.  671 ;  s.  p.  Mayor  of  New  York  v,  Mabie,  1  Kernan 
151 ;  Comyn  on  Law  of  Landlord  and  Tenant,  6  Law  Lib.  97, 
marg.  172-3 ;  s.  p.  Rhodes  v.  Bullard,  7  East  116 ;  Piatt  on 
Covenants,  cited  in  Rawle  on  Covenants  170 ;  Dobbins  v.  Brown, 
2  Jones  80 ;  Calthorp  v.  Heyton,  2  Mod.  54 ;  Hunt  v.  Sanvers, 
T.  Raym.  370 ;  Stewart  v.  West,  2  Harris  338. 

Thomas  White^  Plnlip  S.  Noon^  and  A,  Kopelin^  for  defend- 
ants in  error,  contended  : — 1.  That  Rhey  was  only  examined  to 
identify  the  papers,  not  as  to  their  contents,  and  therefore  cross- 
examination  was  improper. 

2.  The  grant  in  the  lease  is  of  an  incorporeal  hereditament, 
to  be  enjoyed  by  the  lessee  in  common  with  the  lessor,  his  heirs 
and  assigns,  and  is  not,  therefore,  the  subject  of  an  eviction  as 
claimed  here :  citing  Tiley  v.  Moyers,  1  Casey  399 ;  Grubb  v. 
Guilford,  4  Watts  223 ;  Grubb  v.  Bayard,  2  Wall.  81 ;  Chetham 
V,  Williamson,  4  East  476 ;  Johnstown  Iron  Company  v.  Cambria 
Iron  Company,  8  Casey  241. 

3.  If  it  be  not,  still,  owing  to  the  peculiarity  of  the  rent  to  be 
paid,  the  doctrine  of  eviction  and  suspension,  as  set  up  by  the 
plaintiff  in  error,  cannot  be  applied  here  so  as  to  relieve  him 
from  the  payment  of  the  stipulated  rent,  upon  the  quantity  of 
coal  ascertained  by  the  jury  to  have  been  taken  out  of  the 
lessor's  "bank"  by  him:  citing  Paul  v.  Witman,  3  W.  &  S.  407; 
16  Law  Lib.  112. 
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4.  That  if  the  working  of  the  coal-bank  on  the  south  end  of 
the  tract  by  Mojers  and  his  lessee,  Lemon,  was  not  an  eviction 
such  as  suspends  or  reduces  the  amount  of  rent  to  be  paid  by 
Tiley,  the  answer  to  the  third  point  of  the  defendant,  and  the 
instructions  in  the  charge,  are  quite  as  favourable  as  the  defend- 
ant had  a  right  to  ask  :  citing  Kortz  v.  Carpenter,  5  Johns.  120; 
Waldron  v.  McCarty,  3  Id.  468 ;  Kerr  v,  Shaw,  13  Id.  238 ; 
Lloyd  V.  Tompkins,  1  T.  Rep.  681 ;  Hain  v.  Martin,  5  Watts  180. 

The  opinion  of  the  court  was  delivered  at  Pittsburgh,  October 
30th  1862,  by 

Woodward,  J. — Eviction,  such  as  will  suspend  rent,  is  more 
than  a  mere  trespass  by  the  lessor,  or  a  breach,  in  any  other  form, 
of  the  implied  covenant  for  quiet  enjoyment;  it  is  an  actual 
expulsion  of  the  lessee  out  of  all  or  some  part  of  the  demised 
premises.  Rent  is  an  equivalent  or  consideration  of  a  demise, 
and  it  is  impossible  that  the  rent  should  last  longer  than  the 
demise.  It  is  the  plain  dictate  of  common  sense  that  a  lessor 
shall  not  exact  his  rent  whilst  he  holds  the  tenant  out  of  posses- 
sion. But  this  is  suspension,  not  forfeiture.  His  right  to  rent 
is  restored  by  restoring  the  tenant  to  the  possession.  And  rent 
already  accrued  and  overdue,  is  not  forfeited  by  eviction.  If 
sued  for  such  rent,  the  tenant  may  defalk  the  damages  which  the 
eviction  caused,  but  the  landlord's  title  to  rent  and  his  consequent 
right  to  sue  therefor,  are  unimpaired  by  the  eviction.  He  can- 
not, however,  apportion  rent.  If  a  landlord  might  evict  his 
tenant  from  part  of  the  demised  premises,  and  hold  him  for  an 
apportioned  rent  of  the  residue,  this  would  be  a  substitution  of 
his  arbitrary  will  for  the  mutual  agreement  which  a  lease  is. 
The  law  apportions  rent  in  certain  cases,  but  it  does  not  allow  a 
lessor  to  apportion  it  by  means  of  a  partial  eviction. 

How  do  these  principles  apply  to  the  case  in  hand?  The 
thing  demised  here  was  a  coal-bank,  and  the  rent  reserved  was  a 
fixed  price  per  bushel  for  the  *'  coal  taken  from  said  bank."  The 
term  was  ten  years,  and  the  lease  affords  satisfactory  evidence 
that  the  parties  did  not  anticipate  an  exhaustion  of  the  coals  in 
that  term.  It  may  be  regarded,  therefore,  as  a  sale  at  the  pricea 
fixed  in  the  lease,  of  so  many  bushels  as  Tiley  should  take  during 
the  term.  He  was  bound  to  take  no  given  quantity,  though  he  was 
to  forfeit  the  lease  if  he  let  the  bank  stand  idle  for  a  year,  when 
it  would  yield  coal.  For  the  first  year's  rent,  he  was  to  put  the 
bank  in  good  working  order ;  for  the  second  and  third  years,  he 
was  to  pay  one-quarter  of  a  cent  per  bushel  for  each  and  every 
bushel  taken  from  the  said  bank ;  and  for  the  remaining  seven 
years,  one-half  cent  per  bushel. 

Several  actions  of  covenant  were  brought  by  the  lessors  in 
1859,  which  are  now,  by  agreement,  all  consolidated  into  one,  foi 
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the  recovery  of  the  accrued  rent  under  this  lease.  They  claim 
for  so  many  bushels  of  coal,  actually  taken,  at  the  contract  rates. 
The  defendant  alleged  an  eviction  from  part  of  the  demised  pre- 
mises. And  he  set  up  this  defence,  not  as  a  ground  for  defalking 
the  damages  merely,  but  as  a  bar  to  the  action.  His  third  point 
was,  that  the  "  lease  was  a  grant  for  the  terra  stated  of  the  vein 
of  coal  constituting  the  bank,  and  not  a  mere  privilege  of  taking 
coal  out  of  it;  and  if  the  jury  believe  the  plaintiffs  entered  into 
the  possession  of  any  part  of  the  coal  vein  adversely,  and  held 
it  against  the  consent  of  the  defendant,  it  would  amount  to  an 
eviction,  and  will  suspend  the  entire  rent  during  the  term  of 
such  adverse  holding."  He  alleged  no  expulsion  of  himself,  but 
only  an  adverse  entry  of  the  plaintiffs.  The  "  term  of  such 
adverse  holding"  was  the  time  he  was  taking  coals  from  the 
Russel  bank,  which  was  one  of  the  coal  openings  on  the  tract  of 
.  land.  The  doctrine  of  the  point  is,  therefore,  that  the  lessors 
forfeited  their  right  to  recover  the  contract  price  of  the  coals 
taken  by  the  defendant  from  the  Russel  bank,  because  of  their 
entry  into  and  mining  other  openings  on  the  tract.  He  alleges 
no  attempt  to  mine  where  the  plaintiffs  mined,  and  no  attempt 
by  them  to  mine  at  the  Russel  bank ;  but  he  will  not  pay  for  the 
coals  he  took,  because  they  took  coals. 

Whether  the  entry  of  the  plaintiffs  was  even  a  partial  eviction 
of  the  defendant,  depends  on  the  extent  of  the  demise,  and  on 
this  point  the  lease  is  disgracefully  ambiguous.  The  whole  tract 
consisted  of  two  hundred  acres,  on  which  coal  had  been  mined 
at  several  openings.  One  of  these  was  known  as  the  Russel 
bank ;  the  others,  called  by  other  names,  were  on  a  part  of  the 
tract  that  lay  on  the  other  side  of  a  ravine  which  crossed  the 
tract,  and,  in  the  judgment  of  some  witnesses,  severed  the  coal 
measures.  The  lease  described  the  thing  granted  by  the  lessors, 
no  otherwise  than  as  their  **  coal-bank,  and  the  appurtenances 
thereunto  belonging."  There  was  evidence  tending  to  show  that 
this  was  only  a  lease  of  the  Russel  opening,  which  was  what  the 
plaintiffs  alleged,  and  other  evidence  that  the  whole  tract  was 
intended  to  pass  by  the  lease,  which  was  what  the  defendant 
alleged.  Thus,  the  fundamental  fact  in  the  case  was  in  dispute 
from  first  to  last.  The  lease  ought  to  have  been  so  drawn  as  to 
exclude  this  topic  of  dissension.  We  think  it  was  for  the  jury, 
and  not  for  the  court,  to  say  what  was  the  extent  of  the  demise, 
because  it  was  rather  a  latent  ambiguity  that  was  to  be  solved 
than  an  instrument  of  writing  to  be  construed.  The  meaning 
of  the  words  used  is  plain  enough,  but  the  extent  and  scope  of 
their  operation  are  where  the  ambiguity  lurks.  Words  enough 
were  not  put  into  the  instrument  to  define  the  boundaries  of  the 
grant,  and  therefore  it  was  for  the  jury  to  define  them  from  evi- 
dence dehors  the  instrument. 
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It  is  not  easy  to  say  from  the  record  whether  the  court  sub- 
mitted this  question  to  the  jury,  nor  how  they  decided  it  if  it  was 
submitted.  But  if  the  jury  believed  that  the  defendant  leased 
only  the  Russel  opening,  it  is  manifest  they  found  no  eviction, 
for  there  was  no  evidence  from  which  they  could  find  it.  Regard- 
ing the  lease  as  a  grant  of  that  particular  coal-bank,  and  the 
rights  of  way  and  of  timber  as  incidental  to  such  a  grant,  Tiley 
has  nothing  to  complain  of,  for  he  has  enjoyed  the  grant  and  its 
incidents,  if  not  free  from  annoyance,  without  expulsion  and 
without  hindrance  to  his  mining.  Why  should  he  not  pay  for 
the  coals  he  took  ?  The  entry  of  the  lessors  or  others  under 
them,  upon  other  parts  of  the  tract,  was  an  irrelevant  circum- 
stance if  only  the  Russel  opening  were  leased.  It  was  not  evic- 
tion, either  partial  or  total.  Nor  to  justify  it  is  it  necessary  to 
construe  the  grant  an  incorporeal  hereditament.  It  was  an  entry 
which  the  owners  had  as  good  right  to  make  as  if  they  had  never 
leased  the  Russel  bank.  No  matter  whether  the  interest  leased 
were  corporeal  or  incorporeal,  if  it  consisted  of  a  right  to  take 
coals  from  the  Russel  opening,  the  simple  and  all-sufficient  reason 
why  Tiley  should  pay  for  what  he  took,  is  that  he  agreed  to  do 
so,  and  was  never  evicted  from  that  possession. 

But  now,  on  the  other  hand,  suppose  the  jury  meant  to  find, 
or  under  proper  instructions  would  have  found,  that  the  grant 
was  coextensive  with  the  coal  veins  of  the  whole  tract,  and  sup- 
pose that  this  was  what  the  defendant  insists  on  calling  it,  a  cor- 
poreal hereditament,  it  was  a  sale,  then,  of  so  much  coal  as  Tiley 
should  take  from  any  part  of  the  tract  in  the  next  ten  years. 
Now,  although  an  exhaustion  of  the  coal  veins  was  not  antici- 
pated, as  is  apparent  from  the  provision  of  the  lease  which  bound 
Tiley  to  leave  the  bank  in  good  working  order,  '*  so  as  not  to 
interfere  with  the  taking  out  of  coal  on  the  expiration  of  the 
lease,*'  yet  it  was  possible  that  he  might,  during  his  term,  take 
all  the  coal,  and  by  the  express  terms  of  the  lease  no  other 
person  was  to  have  the  privilege  of  taking  coal  during  his  term 
without  his  consent. 

In  these  circumstances  the  lessors,  without  interrupting  Tiley *s 
actual  mining  operations,  entered  and  took  coals  from  the  tract. 
What  was  the  legal  eflfect  of  that  fact  on  this  action  of  covenant  ? 

The  plaintiffs  were  guilty  of  a  breach  of  covenant  in  this  view 
of  the  case,  and  Tiley  was  entitled  to  set  off  the  damages  result- 
ing therefrom  against  their  present  cause  of  action.  That  much 
is  clear.  But  was  it  an  eviction  such  as  would  suspend  rent  ? 
Clearly  not,  because  the  rent  was  not  the  consideration  of  the 
possession,  or  of  the  timber  leave,  or  of  the  building  privileges, 
or  of  all  these  together ;  but  was  the  equivalent,  the  redditus,  for 
the  bushels  of  coal  actually  taken  ?  Had  Tiley  been  prevented 
from  taking  coals,  that  would  have  been  an  eviction,  and  would 
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have  suspended  the  rent  of  course.  What  he  was  to  pay  was  to 
be  nueasured  by  what  he  should  take  in  the  bushel.  No  coals,  no 
rent,  says  the  lease  in  substance.  The  possession  of  the  land 
and  the  privileges  mentioned  were  incidental  to  the  coal  right, 
but  no  rent  was  fixed  for  them.  Nor  is  this  action  brought  for 
the  use  and  occupation  of  them.  It  is  for  the  price  of  so  many 
bushels  of  coal  actually  taken ;  and  to  such  an  action  the  facts 
alleged  in  defence  amount  not  to  a  bar,  but  to  an  equitable  right 
of  set-off  for  the  damages  sustained.  And  the  court's  answer  of 
the  third  point  was  to  this  effect. 

Whichever  way,  therefore,  the  lease  be  regarded,  whether  as  a 
demise  of  the  Russel  bank  only,  or  of  all  the  banks  on  the  tract 
of  land,  and  whether  the  interest  granted  be  treated  as  corporeal 
or  incorporeal,  we  see  nothing  in  the  instructions  of  the  learned 
judge  that  demands  reversal. 

And  we  approve  of  his  ruling  in  respect  to  the  writs  of  eject- 
ment and  estrepement.  For  the  latter,  which  interrupted  mining 
operations,  he  allowed  the  jury  to  assess  damages,  but  not  for 
the  ejectment  which  was  brought  to  try  the  question  of  forfeiture 
under  that  provision  of  the  lease  which  forbad  the  tenant  to  let 
the  mine  stand  idle  for  a  year.  We  agree  with  the  judge  that 
the  plaintiffs  had  a  right  to  try  this  question  at  law,  and  for  their 
failure  of  success  were  punishable  with  costs,  but  not  with 
damages  to  be  set  off  in  this  suit. 

There  is  nothing  in  the  bill  of  exception  to  evidence.  The 
plaintiffs  called  Rhey  only  to  identify  his  report.  This  entitled 
the  defendant  to  cross-examine  him  as  to  the  identity  of  the 
paper,  but  not  as  to  its  contents.  If  his  testimony  touching  the 
contents  was  needed  on  the  part  of  the  defendant,  he  should  have 
called  the  witness  in  chief,  subject  to  cross-examination  on  the 
other  side. 

The  judgment  is  affirmed. 

Read,  J.,  dissents  from  so  much  of  this  opinion  as  asserts  if 
all  the  coal  in  the  tract  were  leased,  such  an  entry  as  was  made 
did  not  amount  to  an  eviction,  and  suspend  the  rent  whether 
payable  in  money  or  its  equivalent. 


Kennedy  vers^is  Kennedy. 

Juriidiction  of  Courts  of  Equity  in  Partition. 

1.  CoDfts  of  equity  have  jurisdiotion  in  cases  of  partition :  and  where  there 
has  been  an  amicable  partition  by  parol  of  lands,  previously  held  in  common 
or  joint  tenancy,  between  parties  able  to  contract  and  a  long  acquiescence  and 
possession  under  it,  they  will  interfere  to  quiet  the  enjoyment. 
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2.  But  where  there  has  been  an  attempt  at  partition,  and  a  division  line 
run,  but  the  owelty  of  partition  necessary  to  be  paid  in  consequence  of  the 
inequality  of  the  division,  has  not  been  fixed  or  agreed  upon  and  paid,  a  court 
of  equity  cannot  make  a  decree  for  quiet  enjoyment  in  severalty  of  the  land 
alleged  to  have  been  allotted  to  one,  for  a  complete  partition  had  never  been 
made. 

Appeal  from  the  District  Court  of  Allegheny  county.  In 
equity. 

This  was  an  appeal  by  David  Kennedy  from  the  decree  of  the 
District  Court  of  Allegheny  county  on  a  bill  filed  by  him  against 
Samuel  Kennedy.  } 

The  complainant  alleged  thjit  James  Kennedy,  by  his  last 
will,  devised  a  tract  of  land,  situate  in  Upper  St.  Clair  township, 
in  Allegheny  county,  in  fee  to  David  Kennedy,  the  complainant, 
and  Samuel  Kennedy,  the  respondent  (describing  it) ;  and  that, 
on  or  about  the  4th  day  of  August,  A,  D.  1845,  said  David  and 
Samuel  amicably  agreed  upon  and  made  a  division,  and  estab- 
lished a  consentable  line  between  them,  and  allotment  thereof 
to  each  his  proper  share  in  severalty,  as  shown  by  a  copy  of  a 
draft  of  said  division  then  made  for  them  by  L.  B.  Patterson, 
attached  to  the  bill,  whereby  a  portion  was  allotted  to  the  com- 
plainant as  stated  therein,  to  wit :  the  part  containing  fifty-five 
acres  and  one  perch,  and  that  immediately  thereafter  said  parties 
went  into  possession  of  their  respective  portions  and  made  fences, 
and  have  continued  so  to  occupy  and  possess  the  same  ever  since ; 
and  that  complainant  had  made  valuable  improvements  upon  his 
part,  &c. 

The  respondent  denied  that  he  and  complainant  had  agreed  upon 
and  made  such  division  and  consentable  line  and  allotment  as 
alleged  by  the  complainant,  and  averred  the  fact  to  be  that  said 
line  run  by  Patterson  was  merely  a  temporary  line  made  for  the 
purpose  of  ascertaining  whether  they  could  make  a  permanent 
division  by  said  line,  by  agreement  between  themselves  as  to  the 
value  of  the  land  and  improvements  on  each  side  of  said  line, 
and  by  the  dhe  paying  to  the  other  such  sum  of  money  as  would 
make  the  two  parts,  with  the  improvements  on  the  same,  respect- 
ively, equal  in  value,  and  averred  that  he  and  complainant  never 
came  to  any  conclusion  on  the  subject,  but  that  said  land  re- 
mained undivided ;  said  parties  using  the  line  as  a  matter  of  con- 
venience as  a  temporary  line  to  farm  by.  He  also  denied  the 
separate  occupancy  by  the  parties  of  the  respective  portions,  and 
charged  that  at  the  time  the  alleged  line  was  run  it  was  expressly 
agreed  that  said  line  did  not  make  an  equal  division  of  said  tract, 
and  that  they  were,  if  they  could,  to  make  the  partition  equal  by 
money,  and  if  they  could  not  so  agree,  then  to  run  a  new  division 
lino ;  and  that  they  have  hitherto  failed  so  to  agree,  and  no  par- 
tition of  said  tract  has  ever  been  made  between  them. 
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From  the  testimony  produced  before  the  master  it  appeared 
that  James  Kennedy,  the  father  of  both  the  parties,  by  his  last 
will,  dated  19th  June  1835,  devised  the  tract  of  land  described 
in  the  bill  to  David  and  Samuel  Kennedy,  in  the  following  words  : 

"  It  is  my  will,  and  I  order  that  my  sons  David  and  Samuel 
take  all  my  property,  real  and  personal,  and  to  be  jointly  held  by 
them  until  Samuel  arrives  at  the  age  of  twenty-one  years,  when, 
at  their  pleasure,  they  are  to  make  an  equal  division,*'  &c. 

Also  providing  that  "  out  of  this  estate  so  bequeathed,  I  order 
that  they  make  the  following  payments  to  their  sister  Elizabeth  : 
one  hundred  dollars ;  one-half  thereof  at  her  marriage,  or  in 
twelve  months  after  my  death ;  the  other  half  one  year  there- 
after." 

The  real  estate  of  which  the  testator  died  seised  contained  one 
hundred  and  four  acres,  one  rood  and  sixteen  perches. 

After  the  death  of  the  testator,  Samuel  having  arrived  at  the 
age  of  twenty-one  years,  a  line  of  division  was  named  by  David 
and  Samuel,  and,  on  the  14th  day  of  August  1845,  L.  B.  Pat- 
terson a  surveyor,  surveyed  and  ran  a  line  for  them,  under  the 
supervision  and  direction  of  both  parties,  across  and  through  the 
said  tract,  for  the  purpose  of  making  partition  of  the  said  tract 
of  land  between  them,  and  that  both  parties  were  satisfied  with 
the  same  after  it  had  been  run. 

It  was  also  established  by  the  testimony  that,  by  agreement 
between  them,  David  took  the  part  containing  fifty-five  acres 
and  one  perch,  on  which  buildings  were  erected,  and  that  Samuel 
took  the  other  part  containing  forty-nine  acres,  one  rood,  fifteen 
perches ;  and  that  previous  to  and  at  the  time  the  survey  was 
made,  a  fence  stood  upon  a  part  of  what  was  made  the  division 
line,  and  that  some  two  or  three  years  afterward  a  fence  was 
built  upon  the  remaining  portion  of  said  line.  It  also  appeared 
that  for  several  years  after  the  line  was  run,  and  previous  to  the 
marriage  of  David,  which  was  about  the  year  1847,  the  whole 
tract  was  worked  by  Samuel ;  the  part  taken  by  him  as  before 
stated  for  himself,  and  the  other  part  belonging  to  David  on  the 
shares  ;  Samuel  and  David  dividing  between  them  the  crops  raised 
on  David's  part ;  their  several  shares  being  separated  and  placed 
in  different  parts  of  the  barn.  Each  party  was  assessed  and  paid 
taxes  for  his  particular  portion. 

David  and  Samuel  lived  together  in  the  old  mansion-house 
which  was  on  David's  part,  their  sister  Elizabeth  keeping  house 
for  them  until  after  the  marriage  of  David,  when  within  a  year 
or  so  David  erected  another  house  and  moved  into  it,  Samuel 
and  his  sister  Elizabeth  remaining  in  the  old  house,  where  they 
still  reside. 

It  also  appeared  that  the  parties  had  some  understanding  or 
agreement  about  David  paying  Samuel  the  value  of  the  improvc- 
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ments  which  were  upon  the  part  taken  by  the  former,  but  what 
the  exact  arrangement  was,  and  when  made,  was  not  apparent 
from  the  testimony.  It  would  seem,  however,  that  David  was  to 
pay  Samuel  whatever  the  improvements  might  be  worth. 

It  was  also  shown  that  David  Kennedy  and  wife,  on  the  9th 
day  of  February,  a.  d.  1848,  at  the  request  of  Elizabeth,  the 
sister,  conveyed  four  acres  of  his  portion  of  the  tract  to  her,  in 
lieu  of  the  one  hundred  dollars  bequeathed  to  her  by  her  father, 
out  of  the  estate  devised  to  the  said  parties,  for  the  purpose  of 
paying  the  legacy  and  also  making  the  shares  or  parcels  more 
nearly  equal  in  value.  Both  parties  assisted  in  running  off  this 
piece  for  her  and  in  fencing  it. 

The  case  was  referred  to  a  master,  by  whose  return  the  fore- 
going facts  were  ascertained,  and  who  decided  that  on  the  14th 
August  1845,  David  and  Samuel  having  previously  agreed  upon 
a  division  line,  did  run  and  fix  a  line  of  division  as  stated  in 
complainant's  bill,  David  taking  the  part  containing  fifty-five  acres 
and  one  perch  in  severalty,  and  Samuel  taking  the  other  part, 
containing  forty-nine  acres,  one  rood  and  fifteen  perches,  and 
thereafter  each  held  and  used  his  portion  in  accordance  with 
said  division ;  that  the  line  was  intended  and  made  as  a  perma- 
nent and  final  division  of  the  entire  tract,  but  that  there  was  an  ar- 
rangement or  understanding  between  the  parties,  by  which  David 
should  pay  Samuel  the  value  of  the  improvements  upon  the  por- 
tion of  the  land  taken  by  him,  to  wit,  $900,  which  had  not  been 
done.     To  this  report  exceptions  were  filed  by  both  parties. 

The  court  below  dismissed  the  bill,  because,  first,  the  court  had 
no  jurisdiction  of  the  subject-matter  of  the  bill,  not  being  a  bill 
for  partition  under  the  Act  of  April  13th  1859,  but  a  bill  of  quia 
timet ;  and,  second,  because  the  allegations  of  the  bill  were  not 
sustained  by  proof,  which  were  the  errors  assigned  here  by  the 
complainant. 

Hamilton  ^  Acheson^  for  appellant,  cited  and  relied  on  Story's 
Eq.  §§  75-6;  Act  of  April  16th  1845,  §  6,  Purd.  402;  Act  of 
14th  Feb.  1857,  §  11,  Id.;  Stockdale  v.  Ulery,  1  Wright  486; 
Brightly's  Eq.  234 ;  Ireland  v.  Rittle,  1  Atk.  541 ;  Whaley  v. 
Dawson,  2  Sch.  &  Lefr.  367  ;  Knight  v.  Barton,  6  Med.  231 ;  Acts 
of  April  29th  1844,  and  April  13th  1859,  relative  to  partition 
in  equity ;  Snively  v.  Luce,  1  Watts  69 ;  Higgs  v.  Stimmel,  3 
Penna.  Rep.  115;  Ebert  v.  Woods,  1  Binns  216;  Calhoun  v. 
Hays,  8  W.  &  S.  127 ;  Miles  v.  Miles,  8  Id.  135 ;  Long  v.  Long, 
1  Watts  269. 

E.  ^  S.  Woods^  for  defendant,  denied  that  the  court  below  had 
jurisdiction  of  the  subject-matter  of  the  bill,  insisting  that  it  was 
within  the  jurisdiction  of  the  Orphans'  Court :  citing  the  Act  of 
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April  80th  1840,  Purd.  204;  9  W.  &  S.  55;  4  Barr  502;  Act 
of  10th  April  1849,  §  10,  Purd.  204;  Act  of  April  14th  1834; 
Rhoads's  Estate,  3  Rawle  420 ;  Merklin  v.  Trapnell,  10  Casey  42. 

The  opinion  of  the  court  was  delivered,  October  30th  1862,  by 

Strong,  J. — This  is  not  a  bill  for  partition.  On  the  contrary, 
it  avers  that  partition  has  already  been  made  by  the  agreement 
of  the  parties.  Its  object  is  rather  to  obtain  a  decree  for  the 
quiet  enjoyment  of  the  land  which  the  complainant  alleges  be- 
came his  in  severalty  by  virtue  of  a  former  parol  partition. 
Courts  of  equity  have  jurisdiction  in  cases  of  partition,  and, 
possibly,  where  there  has  been  long  acquiescence  and  possession 
under  a  parol  division  of  lands  previously  held  in  common  or 
joint  tenancy,  equity  will  quiet  the  enjoyment  of  such  estates. 
Such  seems  to  have  been  the  opinion  of  Lord  Hardwicke  in  Ire- 
land V.  Rittle  et  al.y  1  Atkyn's  Cases  256.  And  there  are  very 
many  cases  analogous  to  bills  of  peace,  in  which  a  chancellor  has 
interfered  to  quiet  the  enjoyment  of  a  right,  or  to  establish  it 
by  a  decree,  or  to  remove  a  cloud  from  the  title.  Indeed,  this 
is  one  of  the  well-recognised  branches  of  equitable  jurisdiction, 
though  its  extent  is  not  clearly  defined. 

The  diflSculties  in  the  way  of  the  complainant  in  this  case  are 
found  not  so  much  in  the  jurisdiction  of  the  court  as  in  the  fail- 
ure of  proof  that  there  ever  was  a  complete  parol  partition. 
Unless  there  was,  the  complainant  manifestly  has  no  case — no 
title  in  severalty,  either  in  law  or  in  equity.  It  is  not  enough 
that  the  parties  agreed  to  fix  a  line  of  division  between  them,  and 
that  they  actually  ran  and  marked  such  a  line,  if  it  was  also  a 
part  of  the  arrangement  that  owelty  should  be  adjusted.  Fixing 
the  amount  of  owelty  was  as  essential  to  the  partition  as  was  the 
adoption  of  the  dividing  line.  In  this  case  all  the  evidence  as 
well  as  the  report  of  the  master  shows  that  the  farm  which  the 
parties  held  in  common  was  not  divided  equally  in  quantity  or 
in  value.  All  the  buildings  stand  upon  the  part  which  the  com- 
plainant claims  to  have  been  allotted  to  him,  and  it  was  contem- 
plated by  both  parties  that  owelty  should  be  agreed  upon  and 
paid.  What  that  should  be  was,  however,  never  determined,  and 
therefore  there  never  was  complete  partition.  All  the  steps 
taken  were  necessarily  but  experimental,  and  as  insuflficient  to 
convert  the  joint  ownership  into  ownership  in  severalty,  as  would 
be  a  sale  to  pass  title,  without  any  agreement  for  the  price.  In 
view  of  the  facts,  established  beyond  contradiction,  that  an  equal- 
ization of  the  value  of  the  two  parts  of  the  farm  was  intended 
to  be  made  by  the  agreement,  and  that  it  never  was,  it  is  hard  to 
believe  that  the  division  line  was  run  for  any  other  purpose  than 
(as  asserted  by  the  defendant)  to  ascertain  whether  the  parties 
could  make  permanent  partition  and  division  by  said  line,  by  an 
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ageeement  between  themselves  as  to  the  value  of  the  land  and 
improvements  on  each  side  of  the  line,  and  by  the  one  paying  to 
the  other  such  sum  of  money  as  would  make  the  two  parts  with 
the  improvements  on  the  same  respectively  equal  in  value.  But 
if  not  so,  the  validity  of  the  division  is  dependent  upon  an  ad- 
justment of  owelty,  and  as  that  has  never  been  agreed  upon,  it 
is  not  for  a  court  of  equity  to  make  a  contract  for  the  parties, 
or  in  such  a  bill  as  this,  which  is  not  for  partition,  to  decree  how 
much  owelty  shall  be  paid.  The  complainant  has  then  no  equity 
to  a  decree  for  the  quiet  enjoyment  in  severalty  of  the  land 
which  he  asserts  was  allotted  to  him  under  a  parol  partition. 
Partition  has  never  been  made. 

The  decree  of  the  District  Court,  dismissing  the  bill 
of  the  complainant,  is  affirmed  with  crosts. 


Henry  versiis  Milne  et  al. 

Principal   and   Agent.,   relation  of^  how  established. — Appearance  of 
Counsel /or  Principal  at  instance  of  alleged  Agent ,  effect  of. 

1.  Where  one  as  agent  for  another,  who  at  the  time  was  absent  in  a  distant 
state,  purchased  a  stuck  of  goods  on  credit,  giving  therefor  his  own  notes, 
signed  as  agent,  secured  by  the  mortgage  of  himself  and  wife  on  her  separate 
estate,  and  no  authority  was  shown  to  make  the  purchase  nor  any  subsequent 
ratification  on  the  part  of  the  alleged  principal,  whose  means,  so  far  as  known, 
were  limited  and  invested  in  another  way  ;  such  purchase  vested  the  title  to 
the  goods  in  the  purchaser,  which  were  liable  to  be  taken  in  execution  fur  his 
debts. 

2.  The  appearance  by  counsel  for  the  alleged  principal  in  a  feigned  issue 
to  test  the  title  to  the  goods  which  had  been  levied  on  as  the  individual  pro- 
perty of  the  agent,  in  which  issue  the  principal  was  made  plaintiff,  is  not  a 
ratification  of  the  purchase :  for  if  the  purchase  was  without  authority,  the 
employment  of  counsel  to  defend  the  suit  was  also  unauthorized,  and  their  acts 
ana  proceedings  were  of  no  effect,  except  on  behalf  of  the  agent  individually. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  issue  under  the  Sheriff's  Interpleader  Act,  in 
which  Nelson  Henry  was  plaintiff,  and  David  Milne,  David  S- 
Brown  &  Co.,  Wain,  Leaming  &  Co.  et  al.  were  defendants,  to 
determine  whether  certain  goods  levied  on  by  virtue  of  sundry 
executions,  at  the  suit  of  the  defendants,  against  A.  A.  Mason  & 
Co.,  of  which  firm  Nathan  Whiting  was  a  member,  were  the  pro- 
perty of  Nelson  Henry,  the  plaintiff^. 

By  virtue  of  the  executions  in  evidence,  the  sheriff,  on  the  26th 
of  February  1861,  levied  on  the  stoftk  of  goods  in  the  store  of 
Nathan  Whiting,  at  the  corner  of  South  Common  and  Federal 
street,  Allegheny  City  (a  schedule  of  which  was  annexed  to  the 
writs),  as  the  property  of  Nathan  Whiting.     At  the  same  time, 
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by  virtue  of  the  said  executions,  be  also  levied  on  the  stock  of 
goods  in  a  store  lately  occupied  by  Jacob  Burgraff,  Federal  street, 
Allegheny  City,  as  the  property  of  the  said  Nathan  Whiting,  a 
schedule  or  inventory  of  which  is  also  appended  to  the  writs. 

After  the  goods  had  been  levied  on  by  the  sheriff,  he  was 
notified  that  the  goods  levied  on  as  the  property  of  Nathan 
Whiting,  did  not  belong  to  Nathan  Whiting,  but  to  Nelson  Henry. 
The  sheriff  then  took  a  rule  on  the  plaintiff  in  the  executions,  the 
defendants  in  this  issue,  and  on  Nelson  Henry,  to  show  cause 
why  they  should  not  maintain  or  relinquish  their  respective 
claims  to  the  goods  levied  on.  Upon  the  hearing,  this  rule  was 
made  absolute ;  and  a  bond  having  been  given  on  behalf  of  the 
claimant,  the  sheriff  was  directed  to  withdraw  from  the  possession 
of  the  goods,  and  this  issue  was  formed  to  try  whether  the  goods 
levied  on,  including  the  stock  of  goods  in  both  stores,  were  the 
property  of  Nelson  Henry,  the  plaintiff  in  the  issue. 

The  case  was  tried  in  the  court  below,  and  a  verdict  rendered 
for  the  plaintiff.  On  error,  the  judgment  of  the  court  below  was 
reversed  upon  the  ground  that  there  had  been  no  change  of  pos- 
session, such  as  the  law  required  as  against  creditors. 

The  material  facts  of  the  case  will  be  found  in  the  report  of 
the  case  in  4  Wright  352,  and  need  not  be  repeated  here. 

On  the  second  trial  the  plaintiff,  in  view  of  the  decision  of  this 
court,  did  not  press  his  claim  to  the  goods  in  the  store  of  Nathan 
Whiting,  on  the  corner  of  South  Common  and  Federal  street,  in 
Allegheny  City,  but  confined  his  testimony  to  the  stock  in  the 
store  lately  occupied  by  Jacob  Burgraff.  The  substance  of  the 
testimony  will  be  found  in  the  opinion  of  this  court. 

Under  the  instruction  of  the  court  below  (Williams,  P.  J.) 
there  was  a  verdict  and  judgment  for  defendant ;  whereupon  the 
plaintiff  sued  out  this  writ,  and  assigned  for  error  the  following 
matters,  viz. : — 

The  court  erred  in  charging  the  jury  as  follows,  to  wit :  1.  "  It 
is  clear,  then,  that  he  (plaintiff)  did  not  become  the  owner  of 
the  goods  by  virtue  of  the  purchase  thereof  by  Whiting,  whe- 
ther the  latter  professed  to  act  as  his  agent  or  not,  inasmuch 
as  the  unauthorized  act  of  Whiting  could  not  vest  in  the  plain- 
tiff any  title  to  the  goods  unless  subsequently  ratified.*' 

2.  "  But  if  no  direct  evidence  has  been  given  tending  to  show  a 
ratification  by  the  plaintiff  of  the  purchase  by  Whiting,  may  it 
not  be  inferred  from  the  record  and  proceedings  connected  with 
this  case  ?  If  when  the  goods  were  levied  on  by  the  sheriff,  the 
plaintiff  himself  had  notified  the  sheriff,  or  had  caused  notice  to 
be  given,  that  they  were  his  goods,  that  would  have  been  evi- 
dence of  his  ratification  of  the  purchase  by  Whiting.  But  the 
plaintiff  did  not  give  the  notice.  He  was  then  in  Texas.  The 
notice  was  given  by  Whiting,  and  the  affidavit  in  answer  to  the 
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plaintiff's  rule  was  made  by  Whiting,  and,  so  far  as  we  know, 
the  plaintiff  may  even  now  be  ignorant  of  the  pendency  of  this 
issue.  If  there  was  any  act  shown  to  have  been  done  by  the 
plaintiff  himself,  there  would  be  ground  for  an  inference  that  he 
had  ratified  the  purchase  made  in  his  name  by  Whiting.  But  so 
far  it  appears  nothing  whatever  had  been  done  by  him  either  in 
reference  to  the  purchase  or  to  the  proceedings  connected  with 
this  case." 

8.  **  The  evidence  wholly  fails  to  show  either  a  previous  autho- 
rity to  make  the  purchase  or  a  subsequent  ratification  thereof, 
and  therefore  the  verdict  of  the  jury  must  be  for  the  defendants. 
The  court  declines  to  instruct  the  jury  as  requested  in  plaintiff's 
point,  and  affirms  defendants'  third  point,  and  in  accordance 
therewith  instruct  the  jury  to  find  for  the  defendants.  " 

4.  The  court  erred  in  affirming  defendant's  third  point,  which 
was,  "  That  under  all  the  evidence  in  the  case,  the  plaintiff  has 
failed  to  show  title  in  the  stock  of  goods  levied  upon  as  the 
Burgraff  stock,  and  the  verdict  of  the  jury  should  be  for  the 
defendants." 

5.  In  withdrawing  the  case  from  the  jury,  and  giving  them 
peremptory  instructions  to  find  for  the  defendants. 

Marshall  ^  Brown  and  Hamilton  ^  Ache$on,  for  plaintiff  in 
error. 

David  Reed  and  J.  F.  Slagle^  for  defendants. 

The  opinion  of  the  court  was  delivered,  November  6th  1862,  by 
Read,  J. — This  case  was  before  this  court  at  the  last  term  for 
this  district,  and  the  opinion  delivered  by  my  brother  Thompson, 
4  Wright  352,  disposed  finally  of  two  questions :  First,  that  the 
property  did  not  belong  to  Mrs.  Whiting,  but  to  her  husband ; 
and  second,  that  the  alleged  sale  to  Nelson  Henry  was  a  fraud 
in  law,  and  void  as  to  creditors.  In  this  decision  the  present 
plaintiff  in  error  acquiesced,  so  far  as  regarded  the  goods  levied 
upon  in  the  store  on  the  corner  of  Federal  street  and  the  South 
Common,  in  Allegheny  City,  and  gave  no  evidence  in  relation  to 
them  at  the  last  trial.  The  present  case  is  confiBcd  to  the  stock 
of  goods  in  the  store  formerly  occupied  by  Jacob  Burgraff,  of 
which  Henry  claims  to  be  the  owner. 

These  goods  formerly  belonged  to  Jacob  Burgraff,  and  were 
sold  by  the  sheriff  upon  an  execution  against  him,  and  were 
bought  in  by  Hood,  Bonbright  &  Co.,  and  on  the  28d  February 
1861,  were  sold  by  John  A.  Meehan  for  the  said  firm  to  Nathan 
Whiting,  professing  to  act  for  Nelson  Henry,  and  three  days 
afterwards  they  were  levied  on  by  the  sheriff  as  the  property  of 
Nathan  Whiting,  at  the  instance  of  his  execution-creditors,  the 
defendants  in  error. 
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The  sale  to  Whiting  was  on  credit  at  five,  six,  and  seven 
months,  for  which  he  gave  his  three  promissory  notes,  dated  23d 
February  1861,  signed  by  himself  as  agent,  and  secured  by  a 
mortgage  of  the  same  date,  executed  by  Nathan  Whiting  and 
Helena  his  wife  on  her  separate  estate. 

Nelson  Henry  was  a  blacksmith  by  trade,  and  on  the  20th 
October  1860  left  Pittsburgh  for  Texas,  intending  to  remain 
there.  He  was  employed  as  a  striker  on  board  the  steamboat 
Carr  by  the  month.  He  remained  in  Texas,  and  it  does  not 
appear  that  he  ever  returned.  His  means  were  limited,  and 
whatever  they  were  they  were  invested  and  remained  so.  No 
authority  of  any  kind  was  shown  from  Henry  to  Whiting  to 
purchase  these  or  any  other  goods  for  him.  The  purchase,  there- 
fore, was  an  unauthorized  one,  and  conferred  no  title  in  them 
upon  Henry,  but  the  title  vested  in  Whiting,  who  was  personally 
liable  to  the  vendors  upon  his  promissory  notes. 

Now  if  Whiting  had  no  authority  to  purchase  for  Nelson 
Henry,  still  less  had  he  authority  to  engage  counsel  for  him  to 
claim  the  property  so  purchased  as  his.  It  is  clear,  then,  that 
the  counsel  were  really  the  counsel  of  Whiting,  and  their  acts 
and  proceedings  could  in  no  manner  be  claimed  as  a  ratification 
of  his  clearly  unauthorized  purchase,  so  far  as  the  absent  Nelson 
Henry  was  concerned.  All  the  facts  in  this  case  show  conclu- 
sively that  these  goods  were  purchased  by  Whiting  for  himself, 
and  not  for  Nelson  Henry,  and  that  the  title  was  vested  in  him 
when  these  executions  were  levied  upon  them.  The  very  clear 
and  lucid  opinion  of  Judge  Williams  renders  it  unnecessary  to 
•ay  more. 

Judgment  affirmed. 


Selden  versus  Neemes. 

Affidavit  of  Defence,  when  sujffictent. 

An  aflBdavit  of  defence  is  sufficient  if  it  set  forth  in  words  or  by  necessary 
inference  therefrom,  the  indispensable  elements  of  a  good  defence. 

Error  to  the  Cornmon  Pleas  of  Allegheny  county. 

This  was  an  action  brought  by  William  Neemes  against  George 
Selden,  on  a  promissory  note  drawn  by  William  P.  Shattuck, 
dated  September  10th  1861,  for  $200,  payable  in  four  months  to 
the  order  of  A.  H.  Rowand,  Elisha  Simpkins,  and  the  defendant. 

The  plaintiff  filed  a  copy  of  the  note,  with  his  declaration,  and 
an  affidavit  of  his  cause  of  action,  which  was  met  by  the  follow- 
ing affidavit  of  defence : — 
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"  George  S.  Selden,  being  duly  sworn,  saith  that  he  has  a  full 
and  just  defence  to  the  whole  of  the  plain tiflf's  claim  in  this  case, 
which  consists  in  this: 

"  That  this  affiant  endorsed  the  note  sued  upon  for  the  benefit 
of  William  P.  Shattuck,  and  with  the  distinct  understanding  that 
said  note  should  be  used  for  the  purpose  of  purchasing  from  or 
paying  Elisha  Simpkins  for  certain  buffers,  made  for  William  P. 
Shattuck  by  said  Simpkins  under  patent  of  A.  H.  Rowand ;  that 
said  note  was  given  to  said  A.  H.  Rowand  to  pay  said  Simpkins 
for  said  buffers ;  that  in  pursuance  of  the  arrangement  and  agree- 
ment aforesaid,  said  Rowand  gave  said  note  to  said  Simpkins, 
who  thereupon  claimed  to  hold  said  note  as  a  credit  on  running 
account  of  said  Rowand,  and  refused  to  deliver  to  said  Shattuck 
the  buffers  aforesaid ;  that  said  Simpkins  then  endorsed  away 
said  note  as  collateral  security  for  an  old  debt  of  his  own ;  and 
this  affiant  is  informed  and  believes  and  expects  to  prove  all  the 
facts  aforesaid,  and  also  that  said  note  is  still  held  by  plaintiff 
as  collateral  for  the  debt  aforesaid,  and  that  if  any  transfers  of 
said  note  have  been  made  since  the  transfer  made  by  said  Simp- 
kins, that  they  were  made  for  the  purpose  of  depriving  this  affiant 
of  any  defence  he  might  have,  and  all  this  with  the  knowledge 
of  the  plaintiff,  and  also  of  those  from  whom  he  received  the 
same.  "  George  S.  Selden. 

"  Sworn  to  and  subscribed  before  me,  this  Ist  of  April  1862. 

<*  Henry  Eaton,  Prothonotary.** 

"  A.  H.  Rowand,  being  sworn,  saith  that  he  gave  information 
of  the  above  facts  to  Mr.  Selden,  and  that  they  are  true  to  the 
best  of  his  knowledge  and  belief,  and  further  saith  not. 

"A.  H.  Rowand. 
**  Sworn  to  and  subscribed  this  1st  April  1862. 

'*  Henry  Eaton,  Prothonotary." 

On  the  5th  of  April  1862,  the  court  granted  a  rule  on  the  de- 
fendant to  show  cause  why  judgment  should  not  be  entered 
against  him  for  want  of  a  sufficient  affidavit  of  defence.  On 
hearing,  the  rule  was  made  absolute,  which  was  the  error  as- 
signed on  writ  of  error  by  defendant. 

J.  H.  Baldwin^  for  plaintiff  in  error. 

Jame$  H.  Hopkins,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  at  Pittsburgh,  Novem- 
ber 6th  1862,  by 

Woodward,  J. — The  question  here  is  upon  the  sufficiency  of 
the  affidavit  of  defence.  It  sets  forth,  in  very  concise  terms, 
that  the  defendant  was  an  accommodation  endorser  of  the  note 
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in  suit ;  that  it  was  endorsed  with  a  distinct  understanding  that 
it  was  to  be  paid  to  Elisha  Simpkins  for  certain  buffers  made  by 
him  for  the  drawer ;  that  the  note  was  given  to  Rowand  to  pay 
Simpkins  for  the  buffers ;  "  that  in  pursuance  of  the  arrangement 
and  agreement  aforesaid,  said  Rowand  gave  said  note  to  Simp- 
kins, who  thereupon  claimed  to  hold  said  note  as  a  credit  on  a 
running  account  of  Rowand,  and  refused  to  deliver  to  said  Shat- 
tuck  the  buffers  aforesaid.*' 

Now  the  necessary  inference  from  this  language  is,  that  Simp- 
kins received  the  note  with  full  knowledge  of  the  purpose  for 
which  it  had  been  made  and  endorsed.  It  is  expressly  declared 
that  Rowand  gave  him  the  note  in  pursuance  of  the  arrangement ; 
and  if  it  was  given,  it  must  have  been  received,  in  pursuance  of 
that  arrangement,  and  if  so  received,  then  Simpkins  had  notice 
of  the  arrangement.  "Thereupon,**  that  is,  upon  receiving  it 
with  notice  of  the  arrangement,  he  refused  to  deliver  the  buffers. 
Such  is  the  affidavit.  It  is  to  be  taken  least  favourably  to  the 
party  making  it,  for  he  is  presumed  to  have  sworn  as  hard  as  he 
could  with  a  good  conscience ;  but  it  is  no  fault  that  it  is  expressed 
in  brief  and  comprehensive  language,  if  it  contain  the  necessary 
elements  of  a  good  defence.  And  we  think  it  does.  If  the 
defendant  can  persuade  a  jury  of  what  is  alleged  in  the  affidavit, 
that  Simpkins  received  the  note  in  payment  for  the  buffers,  and 
then  refused  to  deliver  them,  we  think  he  ought  to  have  the 
chance. 

It  is  of  no  consequence  that  the  suit  is  in  the  name  of  Neemes, 
for  the  affidavit  alleges  that  he  holds  it  merely  as  collateral  for 
an  old  debt  of  Simpkins,  which  is  to  allege  that  Simpkins  is  the 
beneficial  party  in  the  suit.  If  Neemes  so  holds  the  note,  he  is 
suing  it  for  the  benefit  of  Simpkins,  and  the  defence  is  as  appro- 
priate as  if  Simpkins,  and  not  Neemes,  were  the  plaintiff  named 
on  the  record. 

It  is  unnecessary  to  go  into  the  question  whether  Neemes,  if 
he  took  the  note  in  payment  of  an  old  debt,  could  be  a  hand  fide 
holder,  because,  according  to  the  affidavit,  Simpkins  has  never 
parted  with  the  property  in  the  note,  but  has  only  pledged  it  as 
a  collateral. 

The  judgment  is  reversed,  and  a  ^procedendo  is  awarded. 
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Wilson,  McElroy  &  Co.  versus  The  Stockholders  of 
the  Pittsburgh  and  Youghiogheny  Coal  Company. 

FersoncU  Liahility  of  Corporationt, 

Where,  by  a  corporation  charter,  the  stockholders  were  made  personally 
liable  for  all  debts  except  loans,  and,  after  a  judgment  obtained  against  the 
corporation,  a  sci.  fa,  was  sued  out  against  stockholders  to  recover  its  amount 
from  them  personally.  Hdd^  That  they  could  have  no  defence  except  on  the 
ground  that  they  were  not  stockholders,  or  that  the  debt  was  for  a  loan  of 
money. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  scire  facias  by  Jackson  0.  Wilson,  Samuel  B. 
McElroy,  and  James  Finlay,  partners  doing  business  as  Wilson, 
McElroy  &  Co.,  on  a  judgment  recovered  by  them  against  The 
Pittsburgh  and  Youghiogheny  Coal  Company,  requiring  James 
Meagee,  Edward  Smith,  H.  H.  Houston,  A.  M.  Hill,  George  C, 
Franciscus,  Thomas  A-  Scott,  and  Oliver  W,  Barnes,  stockholders 
in  said  corporation,  to  show  cause  why  they  should  not  be  added 
as  parties  defendant  to  the  judgment,  and  the  plaintiflf  have  exe* 
cution  against  them. 

The  case  was  this: — On  the  16th^day  of  December  1861,  the 
plaintiffs  brought  suit  in  the  court  below  against  the  Pittsburgh 
and  Youghiogheny  Coal  Company,  a  corporation  created  by  Act 
of  Assembly  of  11th  April  1856,  for  the  purpose  of  mining, 
leasing,  selling,  and  transporting  coal,  upon  a  note  for  $629.95; 
a  copy  of  which,  with  an  affidavit  of  plaintiffs'  cause  of  action, 
was  filed  in  the  cause.     The  note  was  in  the  following  words : — 

"  8629.95.  "Office  of  the  Pittsburgh  and  Youghiogheny 

Coal  Company. 
"  Pittsburgh,  June  1st  1861. 
"  Six  months  after  date,  the  Pittsburgh  and  Youghiogheny  Coal 
Company  promises  to  pay  to  the  order  of  W.  Little,  six  hundred 
and  twenty-nine  dollars  aQd  ninety-five  cents,  without  defalcation, 
for  value  received. 
"No.  3.  Endorsed,  "James  Andrews, 

"  W.  Little.  "  President." 

The  summons  was"  served  on  William  H.  Barnes,  then  presi- 
dent of  the  company.  The  company  made  no  defence  to  the 
action,  and,  on  the  7th  day  of  January  1862,  judgment  was 
entered  for  the  plaintiffs  for  $633.62,  in  default  of  an  affidavit 
of  defence. 

On  the  19th  March  1862,  B.{teT  fieri  facias  and  return  o{  nulla 
bona,  this  scire  facias  issued  against  the  stockholders  of  the  cor- 
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poration,  in  accordance  with  the  provisions  of  the  company's 
charter.  Subsequently,  Andrew  Carnegie,  George  W.  Cass,  Wil* 
liam  A.  Stokes,  John  E.  Thompson,  Thomas  S.  Clark,  and  William 
Thaw,  were  added  as  stockholders  and  defendants. 

The  writ  of  scire  faeias  was  served  on  George  W.  Cass,  Thomas 
S.  Clark,  William  Thaw,  and  Andrew  Carnegie ;  nihil  as  to  the 
others. 

To  this  suit  W.  H.  Barnes  filed  an  affidavit  of  defence,  in  which 
he  averred  that  defendants  are  not  liable  under  the  charter  of 
the  Pittsburgh  and  Youghiogheny  Coal  Company,  as  stockholders 
thereof,  to  pay  the  sum  of  $633.62,  with  interest  and  costs,  re- 
covered in  No.  148  of  January  Term  1862,  of  the  said  District 
Court,  and  do  not  owe  said  amount  to  said  plaintiffs ;  that  said 
debt  was  not  contracted  within  a  year  last  past  by  said  company, 
and  that  more  than  one  year  has  elapsed  prior  to  the  commence- 
ment of  suit  against  said  stockholders,  since  said  liability  was 
incurred  or  the  said  debt  became  due  and  payable. 

After  plaintiffs*  counsel  had  moved  for  judgment  for  want  of 
a  sufficient  affidavit,  Mr.  Barnes  filed  a  supplemental  affidavit,  in 
which  he  deposed  that  "  William  Little  was  employed  by  the  Pitts- 
burgh and  Youghiogheny  Coal  Company,  under  the  title  of  presi- 
dent, to  manage  the  property  and  business  of  said  coal  com- 
pany. It  was  part  of  his  duties  to  superintend  the  working  of 
certain  coal-mines,  &c.,  the  property  of  said  company ;  to  keep 
the  books  and  accounts  of  the  company ;  to  receive  and  pay  out 
all  moneys  of  the  said  company. 

**  Whilst  said  Little  was  employed  by  and  for  said  coal  company, 
he  also  engaged  in  the  business  of  a  *  country  store,'  at  or  near 
the  mines  of  said  coal  company.  Little  did  the  business  of  this 
store  in  the  name  and  style  of  Bigley  &  Co.,  he  being  a  partner 
in  said  firm  of  Bigley  &  Co. 

"  The  Pittsburgh  and  Youghiogheny  Coal  Company  had  no  part 
or  interest  in  said  store,  business,  or  firm  of  Bigley  k  Co. ;  Little 
being  engaged  therein  for  his  own  special  personal  profit,  and 
not  in  any  way  for  the  Pittsburgh  and  Youghiogheny  Coal  Com- 
pany. 

"  Bigley  &  Co.  bought  goods  for  the  store  aforesaid  of  the  plain- 
tiffs, Wilson,  McElroy  &  Co.,  and  for  their  own  account,  and  not 
for  the  account  of  the  said  coal  company. 

*'  Said  goods  were  bought  at  various  times  between  the  1st  day 
of  July  1860  and  the  1st  day  of  January  1861.  At  this  date, 
William  Little  aforesaid,  partner  in  the  firm  of  Bigley  &  Co.,  in 
his  capacity  of  president  of  said  coal  company,  did  issue  the  note 
or  obligation  of  said  coal  company,  in  payment  of  the  amount 
due  the  plaintiffs,  for  the  goods  aforesaid  from  Bigley  &  Co., 
instead  of  issuing  the  note  or  obligation  of  said  Bigley  k  Co. 

*^  The  Pittsburgh  and  Youghiogheny  Coal  Company  never  bought 
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of  or  dealt  with  the  plaintiffs,  and  there  does  not  appear  on  the 
books  of  the  coal  company  any  account  with  the  plaintiffs. 

''But 'in  the  'Note'  Book  of  said  coal  company  appears  the 
margin  or  '  stump,'  which  reads  as  follows : — 

"Amount,         ....         $607.27." 

"Time, 4  mos." 

"To Wm.  Little." 

"'For       .         .         .       Wilson,  McE.  &  Co." 

"No 20." 

"Due, May  4." 

"  There  also  appears  on  the  Bills  Payable  Book  the  following 
entry,  made  by  William  Little,  to  wit :  '  January  Ist  1861,  Wil- 
son, McE.  &  Co.,  $607.27.' 

"Bigley  &  Co.,  for  their  own  profit  and  on  their  own  account, 
sold  goods  from  their  store  to  the  operatives  in  the  employ  of 
said  coal  company. 

"It  was  the  custom  of  said  Bigley  &  Co.  to  charge  on  the  books 
of  their  store  the  amounts  due  for  the  goods  bought  by  these 
operatives ;  -and  Little,  when  he  made  up  the  pay-rolls  for  the 
labour  performed  by  these  operatives,  deducted  from  each  man's 
pay  the  amount  he  owed  Bigley  &  Co. 

"  He  then  summed  up  all  these  several  amounts,  and  charged 
upon  the  books  of  the  coal  company,  'P.  &  Y.  Coal  Co.,  Dr.  to 
Bigley  &  Co.  for  Sundries,'  and  at  the  end  of  the  six  months, 
when  he  or  Bigley  &  Co.  should  pay  for  their  purchases  for  their 
store,  instead  of  paying  for  them  with  their  own  obligation  or 
money,  they  used,  through  William  Little,  the  name  and  credit 
of  the  Pittsburgh  and  Youghiogheny  Coal  Company,  and  this 
without  the  knowledge,  or  consent,  or  profit  of  the  said  coal 
company.  If  the  Pittsburgh  and  Youghiogheny  Coal  Company 
owe  this  debt  in  suit,  they  owe  it  to  Bigley  &  Co.,  and  not  to 
Wilson,  McElroy  &  Co.,  the  plaintiffs. 

"  William  Little  used  the  powers  belonging  to  him  as  president 
of  the  Pittsburgh  and  Youghiogheny  Coal  Company  to  speculate 
in  the  capacity  of  a  private  merchant,  off  the  wages  due  the 
operatives  of  said  coal  company.  The  Pittsburgh  and  Youghio- 
gheny Coal  Company  never  gave  their  consent  to  any  such  trans- 
action. 

"  This  note  of  $607.27,  given  January  1st  1861,  was  paid  by 
the  issue  of  another  note  of  said  coal  company  by  their  presi- 
dent, James  Anderson,  on  the  1st  day  of  June  1861,  at  six 
months,  for  $629.92,  all  of  which  facts  as  herein  contained,  depo- 
nent expects  to  be  able  to  prove,  at  the  trial  of  said  cause." 

The  court  below  entered  judgment  against  the  defendants  for 
want  of  a  sufiScient  affidavit  of  defence ;  which  was  assigned  here 
for  error. 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  427 

[Wilson,  McElroy  &  Co.  v.  P.  &  Y.  Coal  Co.] 
John  H.  Hampton^  for  plaintiffs  in  error. 

Hamilton  ^  Achesony  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  November  13th  1862,  by 
LowRiE,  C-  J. — The  act  of  incorporation  of  the  Pittsburgh 
and  Youghiogheny  Coal  Company  makes  all  the  stockholders 
liable  for  all  its  debts  except  loans,  and  for  this  debt  judgment 
has  been  obtained  against  the  company,  and  thus  its  rightness 
is  conclusively  established.  Then  the  plaintiffs  below,  in  pursu- 
ance of  the  act  of  incorporation,  and  in  due  time,  sued  out  a 
scire  facias  against  the  defendants  as  stockholders,  in  order  to 
have  execution  against  them  personally. 

Now  what  defence  may  the  stockholders  have  ?  They  cannot 
go  back  into  the  original  consideration  of  the  judgment  against 
the  corporation,  so  as  to  show  that  that  is  erroneous.  Such  a 
question  can  be  raised  only  by  the  regular  modes  of  setting 
aside  judgments.  Their  only  refuge  against  the  plaintiffs*  claim 
to  hold  them  personally  liable  is  that  the  judgment  is  for  a  loan 
to  the  company,  or  that  they  are  not  stockholders.  The  affidavit 
of  defence  does  not  allege  either  of  these  facts,  and  is  therefore 
insufficient. 

Judgment  affirmed. 


Grant  versus  Allison. 

Abandonment  of  Settlement  on  Lands,  Presumption  of  from  lapse  of 

Time, 

1.  A  dereliction  of  possession  for  more  than  ten  years  by  the  claimant  of 
land  by  settlement  and  improyement,  unexplained  by  evidence,  amounts  to  an 
abandonment,  by  presumption  of  law,  from  lapse  of  time. 

2.  Where  a  settler  had  been  turned  out  of  possession  in  1850  by  a  writ  of 
haberi  facifis  possessionem^  founded  on  a  judgment  in  ejectment  against  him 
in  1848,  and  no  ejectment  was  instituted  by  him  for  more  than  ten  years,  his 
vendee  cannot  then  recover  in  ejectment  against  the  other  claimants  who  had 
meanwhile  obtained  patents  for  the  land :  and  it  was  not  error  on  the  trial  to 
instruct  the  jury  that  the  unaccounted  for  absence  of  the  settler  for  more  than 
ten  years  was  equivalent  to  an  abandonment. 

Error  to  the  Common  Pleas  of  Clarion  county. 

This  was  an  action  of  ejectment  by  Edward  J.  Grant  against 
Robert  Allison,  for  three  hundred  acres  of  land  in  Limestone 
township. 

The  material  facts  of  the  case  were  these : — In  1848  Daniel 
Smith  entered  and  commenced  an  improvement  upon  the  land  in 
controversy.  The  improvements  made  by  some  prior  occupant 
had  disappeared,  and  the  ground  on  which  they  had  been  made 
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had  returned  to  a  state  of  nature.  He  put  up  a  cabin  and  cleared 
about  three  acres,  which  he  occupied  and  cultivated  till  in  1847, 
when  he  leased  the  whole  to  one  Fiscus,  who  held  poasession  till 
1850,  when  he  was  put  out  by  legal  process  under  the  following 
circumstances :  In  the  early  part  of  1846  the  present  defendant 
and  General  Orr  brought  an  ejectment  against  Smith  for  the  land, 
and  in  1848  obtained  a  verdict  and  judgment.  A  writ  of  error 
was  afterwards  taken  out  by  Smith,  which  was  non  pressed  in 
September  1850,  and  in  the  month  following  the  plaintiffs  in  that 
case  were  put  into  possession  of  the  land  by  the  sheriff  on  legal 
process,  and  they,  Allison  or  one  of  them,  held  it  ever  since.  In 
the  fall  of  1857  the  defendant  obtained  two  warrants  which  were 
located  on  the  land,  and  in  the  spring  following  obtained  a  patent 
from  the  commonwealth  for  836-96  acres.  In  November  1860, 
Grant  procured  a  deed  from  Smith  for  the  land,  and  in  January 
following  brought  the  present  ejectment,  and  on  the  trial  con- 
tended that  inasmuch  as  Smith  had  commenced  his  settlement 
with  an  honest  intention  to  perfect  it,  and  persisted  therein  for 
several  years  till  he  was  turned  off  by  Allison,  he  had  twenty- 
one  years  from  that  time  in  which  to  commence  his  action  of 
ejectment  for  the  purpose  of  being  restored  to  his  possession. 
The  defendant  contended  that  but  a  reasonable  time  was  allowed 
him,  and  that  there  was  an  excess  of  this  from  the  fall  of  1850 
to  January  1861,  covering  a  period  of  over  ten  years,  during 
which  he,  defendant,  perfected  his  title  fro^i  the  commonwealth  ; 
and  the  question  was,  whether  the  twenty-one  years  or  a  reason- 
able time  only  is  allowable  in  a  case  of  the  kind  ? 

The  court  below  (Dbrrickson,  P.  J.)  held  that  a  reasonable 
time  only  was  allowable  in  such  cases,  and  that  if  there  was  an 
unaccounted  absence  of  Smith  for  ten  years,  it  was  equivalent 
to  an  abandonment,  and  the  verdict  of  the  jury  should  be  for  the 
defendant.  There  was  a  verdict  and  judgment  accordingly; 
whereupon  the  case  was  removed  into  this  court,  where  the  ruling 
of  the  court  as  above  stated  was  assigned  for  error. 

Lathy  ^  Barr^  for  plaintiff  in  error,  argued  that  the  only 
question  for  consideration  is  the  effect  that  the  lapse  of  time, 
from  1850  to  1860,  had  upon  the  title  of  Smith  under  the  circum- 
stances of  the  case.  If  Smith,  in  1850,  had  voluntarily  left  the 
land,  less  than  ten  years  would  have  authorized  the  court  to  tell 
the  jury  that  it  was  an  abandonment  in  law,  and  that  the  plain- 
tiff's title  was  gone.  But  in  1843  Smith  settled  on  this  land 
which  was  vacant,  with  an  honest  intention  of  making  it  his  own, 
and  built  and  cleared  upon  it,  and  occupied  it  by  himself  and 
tenant  until  he  was  thrown  out  by  an  authority  he  could  not 
resist ;  and  his  only  course  was  to  institute  an  action  at  law  to 
recover  his  possession^  which,  from  poverty  and  absence,  he  was 
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all  the  time  unable  to  do.  And  under  the  circumstances  there 
was  not  the  slightest  ingredient  of  an  abandonment,  according 
to  the  commonly  received  acceptation  of  the  term,  nor  its  legal 
definition.  As  there  was  no  manifestation  of  his  intention  at  the 
time  of  his  leaving,  and  none  since,  to  abandon  and  desert  his 
possession,  none  of  the  decisions  of  the  court  upon  the  question 
of  abandonment  apply  to  a  case  like  the  present ;  and  therefore 
we  think  the  court  erred  in  instructing  the  jury  that  "  if  there 
was  an  unaccounted-for  absence  of  Smith  for  the  period  men- 
tioned, it  is  equivalent  to  an  abandonment,  and  the  verdict 
should,  in  that  event,  be  for  the  defendant."  The  question 
should  have  been  left  to  the  jury  to  say  whether  there  was  an 
intentional  abandonment,  and  if  there  was  not,  that  the  lapse  of 
time  would  not  have  defeated  the  plaintiff's  right  to  recover. 
The  case  should  have  been  submitted  to  the  jury  to  inquire 
whether  Smith  had  prosecuted  his  settlement  with  due  diligence : 
Cosby  v.  Brown,  2  Binn.  124 ;  McMurtrie  v.  McCormick,  3 
Penna.  Rep.  435;  Mickle  et  al  v.  Lucas,  10  S.  k  R.  294-5. 

If  the  court  could  not  pronounce  the  time  that  elapsed  between 
the  execution  of  the  habere  facia%  and  the  institution  of  this 
ejectment  an  abandonment  in  law,  we  conceive  that  nothing  short 
of  twenty-one  years  would  have  barred  the  plaintifiF*s  right  of 
action  and  recovery. 

Corbett  ^  BoggSy  for  defendant  in  error,  contended  that  aban- 
donment was  of  two  species  or  classes.  One  to  be  decided  by 
the  court  on  a  given  state  of  facts ;  the  other  is  a  mixed  question 
of  law  and  fact,  to  be  determined  by  the  jury,  under  the  instruc- 
tions of  the  court.  Where  there  has  been  a  total  dereliction  of 
possession,  without  a  reasonable  excuse,  for  a  period  of  five 
years,  the  case  belongs  to  the  former  class ;  if  less  than  five 
years,  it  belongs  to  the  latter :  Brentlinger  v.  Huchinson,  1  Watts 
46;  Atchison  v.  McCulloch,  5  Watts  13;  McDonald  v,  Mul- 
hoUen,  Id.  173;  Jacob  v.  Figard,  25  Penna.  St.  Rep.  45; 
Smith  V.  Beck,  Id.  106 ;  Whitcomb  et  al  v.  Hoyt,  80  Id.  403. 

Where  it  becomes  the  duty  of  the  court  to  instruct  the  jury  on 
the  question  as  one  of  law,  it  ceases  to  be  one  of  intention  or 
merit  on  the  part  of  the  person  claiming  by  virtue  of  a  settle- 
ment :  Atchison  v.  McCulloch,  Brentlinger  v.  Huchinson,  McDon- 
ald V.  Mulhollen,  Jacobs  v.  Figard,  Smith  v.  Beck,  and  Whitcomb 
et  al.  V.  Hoyt,  30  Penna.  St.  Rep.  403.  Cosby  v.  Lessee  of  Brown, 
cited  by  the  counsel  of  plaintiiF  in  error,  in  principle,  is  an 
answer  to  the  position  assumed  in  their  argument.  It  is  true, 
the  case  was  treated  as  one  to  be  decided  by  a  jury  as  a  question 
of  fact.  In  date  it  is  prior  to  the  case  of  Brentlinger  r.  Huchin- 
son, which  established  the  principle  of  a  legal  presumption  of 
abandonment  from  lapse  of  time.     The  case  of  Nickel  et  al,  v. 
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Lucas,  10  S.  &  R.  294,  belongs  to  that  class  of  cases  where  lapse 
of  time  was  explained  and  excused  by  evidence.  In  it  the  settler 
was  compelled  to  leave  his  settlement  in  consequence  of  the 
Indian  war.  In  McMurtrie  v.  McCormick,  3  Penna.  Rep.  436, 
there  was  a  dereliction  of  possession  for  a  period  of  less  than 
two  years,  and  it  fell  within  that  class  of  cases  where  abandon- 
ment is  a  question  of  intention  to  be  submitted  to  a  jury. 

Smith's  settlement  made  in  1843,  if  good  and  valid,  was  a 
mere  inception  of  title ;  a  mere  pre-emption  right  and  dereliction 
of  the  possession  for  an  unreasonable  time  would  amount  to  a 
surrender  of  such  right,  unless  such  dereliction  was  accounted 
for  by  some  extraordinary  occurrence,  as  by  being  dispossessed 
by  force,  and  an  immediate  prosecution  of  the  right,  or  a  prose- 
cution within  some  reasonable  time :  Watson  v.  Gilday,  11  S.  & 
R.  340. 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J. — Whether  the  rule  as  to  the  time  after  which 
courts  will  presume  abandonment  of  a  settlement  upon  vacant 
land  be  taken  from  Brentlingcr  v.  Huchinson,  1  Watts  46,  or 
from  any  of  the  other  cases  cited  and  commented  on  by  Mr. 
Justice  Thompson  in  Whitcomb  v.  Hoyt,  6  Casey  409,  it  is  past 
all  doubt  that  time  enough  had  elapsed  in  this  case  to  raise  the 
legal  presumption.  Smith  the  settler  went  out  of  possession  in 
October  1850,  and  no  effort  was  made  to  regain  it  till  his  alienee. 
Grant,  instituted  this  ejectment  on  the  21st  January  1861.  Here 
were  ten  years  and  more  of  non  claim — time  enough  to  justify 
the  court  in  pronouncing  the  settlement  abandoned,  unless  tl^e 
mode  of  losing  the  possession  is  to  distinguish  the  case  from  the 
general  rule.  The  peculiarity  of  the  case  is  that  the  settler  did 
not  go  out  voluntarily,  but  was  put  out  by  a  writ  of  habere  facias 
possessionem^  founded  on  a  judgment  in  ejectment,  which  Allison 
and  Orr  recovered  against  him  in  1848.  Does  this  excuse  an 
inactivity  of  ten  years  ?     We  think  not. 

What  the  title  of  Allison  and  Orr  was  on  which  they  recovered, 
we  are  uninformed  by  the  record,  and  we  cannot  accept  the  state- 
ments on  the  subject  in  the  paper-book  of  the  defendant  in  error ; 
but  whatever  it  was,  the  recovery  in  ejectment  was  a  very  em- 
phatic assertion  of  it,  and  a  very  distinct  notice  to  Smith  to  be 
up  and  doing,  if  he  meant  not  to  succumb  to  it. 

It  is  said  he  had  twenty-one  years  in  which  to  bring  his  counter 
ejectment.  This  would  be  true  if  he  had  held  a  legal  title ;  but 
his  settlement  was  only  an  inceptive  equity — a  mere  pre-emption 
right  in  behalf  of  which  he  was  bound  to  a  high  degree  of  dili- 
gence, and  concerning  which  he  was  not  to  suffer  what  in  some 
of  the  old  cases  was  called  the  smallest  cast  of  abandonment. 
Thrust  put  by  the  ejectment  of  his  adversaries,  his  legal  remedy 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  431 

[Grant  v,  Allison.] 

was  to  sue  them  in  ejectment  within  a  reasonable  time — within 
such  time  as  he  would  have  been  bound  to  return  to  the  posses- 
sion if  he  had  lost  it  by  other  means,  or  had  gone  out  voluntarily. 
The  courts  always  open  to  him,  it  was  his  own  fault  that  his 
redress  was  not  sought  promptly.  After  waiting  seven  years 
without  hearing  from  him,  Allison  obtained  a  warrant,  survey, 
and  patent  for  the  land,  and  it  was  not  until  near  three  years 
after  the  legal  title  had  been  thus  perfected  in  Allison,  that 
Smith  awoke  from  his  slumbers,  and  conveyed  his  title  to  Grant 
to  be  asserted  as  best  it  might  in  this  suit.  The  delay  was  un- 
reasonable. It  is  a  general  principle  that  the  holder  of  an 
equitable  title  should  always  be  prompt  and  eager  to  perfect  it, 
and  it  is  peculiarly  applicable  to  a  settler.  Whilst  he  remains  in 
possession  and  keeps  his  flag  flying,  the  commonwealth  indulges 
his  delay  in  taking  a  warrant,  but  when  he  finds  himself  out  of 
possession,  from  whatever  cause,  delays  are  dangerous,  and  if 
continued  for  ten  years  without  adequate  excuse,  fatal. 

Judgment  affirmed. 


Ihmsen^s  Appeal. 

LiahUlty  of  Trustees  a^  to  Investment  of  Trust  Funds.  45  48t 


1.  Where  a  trustee  is  directed  by  will  to  invest  a  fund  in  **  some  good,  • 
secure,  and  profitable"  stocks  or  other  securities,  he  must  implicitly  comply 
with  his  Instructions,  or  make  the  in\'testment  under  the  direction  of  the 
Orphans'  Court  in  the  stocks  or  securities  prescribed  by  the  Acts  of  Assembly : 
otherwise  he  must  account  for  the  principal  invested,  with  interest. 

2.  An  investment  of  the  trust  fund  in  stocks  in  which  he  had  at  the  same ' 
time  invested  his  own  means  will  not  exempt  him  from  liability  for  losses, 
thereby  incurred. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county 
This  was  an  appeal  by  Christian  Ihmsen,  executor,  &c.,  of 
Patrick  Mulvany,  from  the  decree  of  the  court  confirming  the 
report  of  the  auditor,  to  whom  the  account  of  appellant  was 
referred  for  resettlement  and  distribution.  All  the  material 
facts  of  the  case  will  be  found  in  the  opinion  of  this  court. 

A.  W.  Loomiiy  P.  C.  Shannon,  and  M.  W.  Acheson,  for  ap- 
pellant. 

K  P.  Fettermanj  George  P.  Hamilton,  and  J.  M.  Gallagher, 
for  appellee. 

The  opinion  of  the  court  was  delivered,  November  13th  1862,  by 

Read,  J. — Patrick  Mulvany  died  on  the  8th  April  1854,  having 

made  his  last  will  and  testament  on  the  20th  March  in  the  same 
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{rear,  and  which  was  proved  on  the  12th  April  of  that  year,  and 
etters  testamentary  were  issued  thereon  to  his  widow,  Eleanor 
Mulvany,  executrix,  and  Christian  Ihmsen,  executor  of  the  same. 
The  business  of  the  estate  was  managed  by  Mr.  Ihmsen,  who 
received  the  assets  of  the  estate,  and  deposited  all  moneys  col- 
lected in  his  own  private  account,  or  that  of  C.  Ihmsen  &  Co., 
and  all  disbursements  and  investments  were  made  by  him,  the 
present  appellant.  On  the  30th  August  1859,  he  filed  his  ac- 
count, which  was  presented  to  the  Orphans'  Court  on  the  3d 
October,  and  confirmed  m«i,  and  on  the  6th  and  10th  October 
exceptions  were  filed  by  the  widow,  Mrs.  Mulvany,  and  two  of 
the  children,  and  on  the  15th  of  the  same  month,  the  present 
Judge  Sterrett  was  appointed  auditor,  to  pass  upon  the  excep- 
tions filed,  and  to  distribute  the  balance,  if  any,  in  the  hands  of 
the  executor.  On  the  16th  March  1862,  the  report  of  the  au- 
ditor and  exceptions  thereto  were  filed.  The  exceptions  of  the 
accountant  and  of  Annie  T.  Ulam  were  renewed  in  court,  who 
on  the  16th  May  last  entered  a  final  decree,  dismissing  all  the 
exceptions  and  confirming  the  auditor's  report,  and  ordering 
Mr.  Ihmsen  to  pay  the  costs.  From  this  decree  the  accountant 
appealed,  and  as  his  counsel  have  argued  only  two  questions,  we 
shall  confine  our  attention  to  them. 

By  his  will  the  testator  gave  to  his  widow  $5000  absolutely, 
and  the  income  of  $15,000  during  her  life,  the  capital,  or  prin- 
cipal sum,  on  her  decease,  to  be  divided  equally  between  his  four 
children.  These  legacies  were  in  the  following  terms:  *'Se- 
condlv,  I  do  bequeath  to  my  beloved  wife,  Eleanor,  the  sum  of 
$5000,  to  be  paid  to  her  for  her  sole  use  and  benefit,  by  my  ex- 
ecutors hereinafter  named,  or  the  survivor,  as  soon  as  can  be, 
consistently  with  a  proper  settlement  of  all  my  debts." 

*'  Thirdly,  I  do  also  bequeath  to  my  beloved  wife,  Eleanor,  the 
sum  of  $15,000,  which  sum  I  do  hereby  direct  my  executors  to 
invest  in  some  good,  secure,  and  profitable  stocks  or  other  securi- 
ties, and  if  they  cannot  be  procured  at  reasonable  prices,  then 
to  invest  the  said  sum  of  $15,000  in  some  other  way,  so  that  the 
same  will  be  well  secured,  the  income  and  profits  of  said  $15,000 
to  be  received  by  my  wife,  for  her  use  and  benefit  during  her 
life,  and  at  her  decease  the  said  sum  of  $15,000  to  be  divided 
amongst  my  four  daughters,  viz. :  Catharine^  Ann  T.,  Maria  and 
Elizabeth,  share  and  share  alike." 

One  month  after  the  probate  of  the  will,  the  appellant  invested 
$5115  of  this  last  legacy  in  the  stock  of  the  Ohio  and  Pennsyl- 
vania Railroad  Company  at  $46.25  per  share,  $3.75  below  its 
par  value.  The  only  cash  dividend  paid  on  this  stock  after  this 
investment  was  in  July  1854,  of  3^  per  cent.,  and  the  stock  had 
fallen  to  a  very  low  figure  at  the  time  of  the  audit.  The  first 
question  then  is,  was  the  appellant  authorized,  by  the  terms  of 
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the  will  and  the  law  of  the  land,  to  make  this  investment,  and 
are  the  legatees  bound  to  accept  it  in  part  discharge  of  so  much 
of  this  legacy,  at  its  original  cost  ? 

The  report  of  the  auditor,  and  the  evidence,  if  we  look  at  it, 
clearly  show  that  this  railroad  stock  was  neither  good,  secure, 
nor  profitable.  It  gave  no  cash  dividend  but  the  one  in  July 
1854,  and  this  must  have  been  declared  and  paid  out  of  the  capi- 
tal, and  not  out  of  the  profits.  The  whole  nominal  capital  of 
the  company  was  $2,461,700,  of  which  only  $1,399,700  was  held 
by  individuals,  and  represented  certainly  the  whole  of  the  actual 
cash  received  in  payment  of  stock.  The  remainder  of  the  shares 
were  held  by  the  cities  of  Pittsburgh  and  Allegheny,  and  two 
counties  of  Ohio  (except  $300,000  held  by  the  Pennsylvania 
Railroad  Company),  and  had,  no  doubt,  been  paid  for  in  bonds 
of  the  respective  corporations,  which  were  to  be  sold  in  the  mar- 
ket, and  the  interest  to  be  furnished  by  the  company.  The  first 
and  second  mortgages  on  the  road  amounted  to  $1,750,000,  the 
income  bonds  to  $1,469,000,  and,  with  other  debts,  making  an 
aggregate  indebtedness  of  $3,802,920.99.  At  the  meeting  of 
the  27th  January  1853,  the  stockholders  authorized  the  directors 
to  contribute  $200,000  to  the  construction  of  two  other  railroads, 
and  at  their  next  annual  meeting,  on  the  26th  January  1854, 
they  authorized  the  directors  to  contribute  $100,000  more  to  the 
construction  of  another  railroad.  The  mortgages  were  on  record 
in  the  recorder's  office,  and  all  these  facts  appeared  in  the  pub- 
lished reports  of  the  company.  It  is  impossible,  therefore,  not 
to  see  that  this  stock  was  not  secure,  and  the  result  has  proved 
that,  at  the  very  period  of  the  investment,  it  failed  in  every  pre- 
requisite so  carefully  prescribed  by  the  testator.  When  we  take 
a  mortgage  on  a  house  and  lot  for  $1000,  we  examine  the  title, 
search  the  records,  and  take  every  possible  pains  to  make  it  a 
perfectly  secure  investment.  We  are  aware  that  this  is  not  the 
practice  with  regard  to  stocks,  and  when  an  individual  pur- 
chases for  himself  it  is  simply  a  question  whether  he  chooses  to 
run  the  risk  of  taking  common  report  instead  of  examining 
for  himself,  for  he  has  to  account  to  no  one  for^the  loss  or  .the 
profit.  An  executor  or  trustee  stands  in  an  entirely  different 
position.  He  is  acting  for  the  interest  of  a  third  person.  In  a 
case  likA  the  present,  matters  of  public  record,  and  statements 
openly  published,  and  all  of  which  could  have  been  easily  seen 
and  examined,  would  have  shown  the  entire  insecurity  of  such 
an  investment,  and  have  saved  both  parties  this  unpleasant  con- 
troversy. 

Granting  what  is  well  stated  by  the  auditor,  that  "  the  public 
sentiment  of  the  community  as  to  the  character  and  value  of  the 
stock,  was  at  that  time  (viz.,  1854),  divided,  but  the  weight  of 
opinion  was  largely  in  its  favour,"  and  that  it  was  "  admitted, 

7  Wr.— 28 
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and  the  testimony  itself  shows  that  the  executor,  Christian  Ihm- 
sen,  made  the  investment  in  good  faith,  believing  that  the  stock 
was  good,  secure,  and  profitable,"  and  that  "  he  invested  for  him- 
self in  the  same  stock,"  what  does  it  all  prove  ?  Clearly,  not  that 
the  stock  was  good,  secure,  and  profitable,  but  that  the  appel- 
lant  and  others,  without  any  such  short  examination  as  we  have 
said  above  might  have  been  easily  made,  thought,  and  believed 
that  it  was,  and  a  very  few  months  must  have  dissipated  that 
belief,  when  it  was  discovered  that  no  more  cash  dividends  were 
to  be  made. 

The  strong  resolutions  of  the  stockholders,  on  the  25th  Janu- 
ary 1855,  appointing  a  committee  to  audit  and  investigate  the 
affairs  and  accounts  of  the  company,  from  its  inception  to  the 
close  of  the  preceding  fiscal  year,  and  to  make  a  full  report  and 
plain  exhibit  of  the  same  to  an  adjourned  meeting  of  the  stock- 
holders, form,  with  the  facts  already  stated,  conclusive  proof  of 
the  insecurity  of  this  investment. 

The  testator's  plan  was  to  place  $5000  at  the  entire  disposal 
of  his  widow,  and  to  secure  to  her,  during  life,  the  income  of 
$15,000  more,  the  capital,  on  her  decease,  to  be  divided  among 
her  four  daughters.  The  widow  was  intended  to  have  a  steady, 
regular,  annual  income  for  her  support  and  maintenance,  and 
the  principal  was  to  be  preserved  intact  for  the  legatees  in  re- 
mainder. To  accomplish  these  objects,  perfect  security  was  the 
first  injunction  of  the  testator.  The  stock  was  to  be  good,  secure, 
and  profitable,  and  if  in  the  contingency  that  his  directions  could 
not  be  complied  with,  then  it  was  to  be  invested  in  some  other 
way,  "  80  that  the  sum  will  be  well  secured,** 

If  the  accountant  had  taken  the  advice  of  counsel,  which  is 
always  proper,  particularly  in  so  large  an  estate  as  this,  he  would 
have  been  informed  that,  by  an  application  to  the  Orphans'  Court, 
he  could,  under  their  direction,  have  made  an  investment  in  the 
stocks  or  securities  prescribed  by  the  Acts  of  Assembly,  which 
would  have  exempted  him  from  all  liability  for  loss.  Not  having 
done  this,  and  not  having  complied  with  the  express  and  positive 
injunctions  of  the  testator,  he  must  account  for  the  principal 
thus  invested  with  interest,  deducting  such  payments  as  have 
been  made  on  account. 

We  agree  with  the  auditor  and  the  court  below,  that  there  was 
no  ratification  of  this  investment  by  Mrs.  Mulvany. 

The  only  other  question  remaining  is  as  to  the  auditor  charg- 
ing the  accountant  with  the  amount  of  the  judgment  against 
Ledlie  and  Ulam.  We  have  carefully  compared  the  report  of 
the  auditor  with  the  evidence,  and  we  cannot  see  how  he  could 
have  arrived  at  any  other  conclusion,  particularly  after  the  ex- 
press injunction  of  the  testator  in  his  will ;  "  and  further,"  said 
he,  "•  it  is  my  will  and  desire  that  my  executors,  as  soon  as  prac- 
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ticable,  without  injury  to  my  estate,  after  the  first  day  of  July, 
A.  D.  1854,  close  and  settle  up  the  business  of  the  firm  of  Mul- 
vany  k  Ledlie."  If  this  had  been  done,  the  accountant  would 
never  have  been  charged  with  the  amount  of  this  judgment. 
The  report  of  the  auditor  is  so  full  on  this  point  that  it  is  unne^ 
cossary  to  go  into  the  details.  Upon  the  whole,  we  see  no  error 
in  the  decree  of  the  court  below.  We  are  happy  to  hear  that 
the  recent  improvement  in  the  stock  of  the  railroad  company 
will  sensibly  diminish  the  loss  of  the  accountant. 

Decree  affirmed,  at  the  costs  of  the  appellant. 


McCombs  &  Howden's  Appeal. 


8 


Liahi'h'ft/  of  Suh- Tenant /or  Rent  clue  to  Landlord. — Distinction  between 
British  and  Pennsylvania  Statutes  relative  to  Distress  for  Rent. — Mosses 
Appeal  J  11  Casey  1G2,  and  Rosenherjer  v.  Ilallowell,  Id,  361,  a/- 
firmed, 

1.  The  goods  of  sub-tenants,  who  had  leased  from  the  tenant  whom  the 
landlord  still  held  for  the  rent  (not  recognising  the  sub-tenancy),  are  liable 
for  rent  in  arrear  to  the  landlord,  though  the  sub-tenant  has  paid  hia  rent  in 
full  to  the  tenant  from  whom  he  leased. 

2.  Therefore,  rent  due  to  the  landlord  by  a  tenant  at  the  time  the  goods  of 
the  sub-tenants  are  taken  by  the  sheriff  on  an  execution  against  him,  is  pay- 
able out  of  the  proceeds  of  the  sheriff's  sale. 

Error  to  the  District  Court  of  Allegheny  county. 
This  was  an  appeal  by  McCombs  &  Howden,  for  the  use  of 
their  assignee,  Margaretta  Perss,e,  from  the  decree  of  the  court 
below  on  the  report  of  the  auditor  appointed  to  distribute  the 
proceeds  of  the  sale  of  the  personal  property  of  S.  D.  Persse 
&  Co. 

The  case  was  this: — McCombs  &  Howden  obtained  a  judgment 
against  S.  D.  Persse  &  Co.,  by  confession,  April  29th  18G1,  for 
$1355.35,  on  which  an  execution  issued.  The  defendants  had 
two  stores — one  in  the  city  of  Pittsburgh  and  one  in  Allegheny 
city.  A  levy  was  made  on  the  stock  in  both  stores.  The 
goods  in  Allegheny  were  removed  to  the  store  in  the  city  of 
Pittsburgh,  and  there  sold  by  the  sheriff.  R.  C.  Lyon  was  tho 
landlord  of  the  store  in  Pittsburgh,  and  his  rent,  amounting  to 
one  hundred  dollars,  was  paid  out  of  the  proceeds  of  the  sale. 
Mr.  Dean  was  the  owner  of  the  store  in  Allegheny,  and  claimed 
that  the  rent  alleged  to  be  due  to  him  should  be  paid  out  of  the 
proceeds  of  the  sale  also.  The  whole  amount  realized  from  tho 
sale  was  $1084.33.  The  sheriff,  after  the  payment  of  the  costs 
on  the  writ  and  the  rent  to  Lyon,  applied  $787.25  to  the  debt  on 
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the  writ,  leaving  a  balance  due  the  plaintiff  of  ?569.11.  The 
amount  paid  into  court  for  distribution  was  $69.39. 

The  matter  was  referred  to  an  auditor,  who  found  that  C.  T. 
Russell,  the  then  owner  of  the  property,  made  a  lease  of  the 
same  to  E.  B.  Matthews,  for  one  year  from  April  1st  1860,  with 
the  privilege  of  two  years  more,  at  the  rent  of  $350,  payable 
monthly ;  the  lessee  giving  security  and  covenanting  not  to  sub- 
let or  relet  without  the  written  consent  of  the  lessor.  That  on 
the  26th  of  May  1860,  Russell  sold  the  premises  to  John  Dean. 
That  afterwards,  Matthews  sublet  a  part  of  the  said  premises, 
to  wit,  the  storeroom,  to  the  defendants.  That  Dean  refused  to 
recognise  the  defendants  as  his  tenants,  and  looked  to  E.  B. 
Matthews  and  his  sureties  alone  for  the  payment  of  the  rent. 
That  the  defendants  had  paid  Matthews  the  rent  fully  up,  and 
that  he  was  indebted  to  them.  That  the  lease  from  Russell  to 
Matthews  was  never  renewed  with  Dean.  That  Mjjtthews  neither 
made  or  makes  any  claim  for  the  rent.  And  that  Dean's  rent 
was  paid  up  till  April  1st  1861.  He  accordingly  distributed 
the  fund,  less  $43.18  costs,  to  the  plaintiffs  in  the  writ. 

The  plaintiflfs*  counsel  excepted  to  the  report,  averring  that 
the  auditor  erred  in  not  charging  the  costs  of  the  audit  to  John 
Dean. 

John  Dean  excepted  because  the  money  was  not  appropriated 
to  him,  but  to  the  plaintiffs'  assignee.  The  court  below  thought 
that  the  auditor  had  erred,  and,  under  the  authority  of  Moss's 
Appeal,  11  Casey  162,  and  Rosenberger  v.  Hallowell,  Id.  369, 
decreed  that  the  money,  $69.39,  should  be  paid  to  John  Dean, 
and  that  the  assignee  of  the  plaintiffs  should  pay  the  costs  of  the 
audit ;  from  which  decree  this  appeal  was  taken. 

J.  T.  Cochran^  attorney  for  Mrs.  Persse,  argued :  The  facts 
presented  in  this  case,  and  points  raised,  are  different  from 
either  of  the  cases  relied  upon  by  the  court  below.  In  Moss's 
Appeal  the  relation  of  landlord  and  tenant  did  exist.  Davis  and 
wife  had  demised  to  Michael  Ryan,  his  heirs,  executors,  admin- 
istrators, and  assigns,  for  the  term  of  ninety-nine  years,  a  cer- 
tain and  entire  mining  right.  Ryan  assigned  to  the  Montgomery 
County  Mining  Company,  who  ceased  operations  on  the  8th  of 
April  1854 ;  and  it  was  agreed  that  if  the  lessee,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  should  cease  operations  for 
twelve  consecutive  months,  then  the  lease  should  become  void 
and  of  none  effect.  The  rent  reserved,  $250  for  every  six 
months,  became  due  and  payable  in  advance  by  the  terms  of  the 
lease.  Long  after  the  forfeiture,  certain  property  belonging  to 
the  defendants,  the  tenants,  was  sold  on  a  fieri  faciasy  and  the 
question  was,  whether  the  landlord  had  a  right  to  the  six  months* 
rent  due  at  the  time  of  the  surrender.     The  court  say  that  Davis 
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and  ^ife  might  have  distrained  these  goods,  and  therefore  they 
were  entitled  to  claim  out  of  the  proceeds  half  a  year's  rent  due 
and  in  arrears,  laying  down  this  principle :  no  lease,  no  landlord 
or  tenant,  and,  of  course,  no  rent. 

The  point  decided  in  Rosenberger  v,  Hallowell  et  al.  is,  that  a 
sub-tenant,  who  has  not  been  recognised  as  such  by  the  landlord, 
cannot  claim  the  benefit  of  the  Exemption  Law  as  against  a  dis- 
tress for  rent,  the  goods  being  levied  on  as  those  of  the  original 
lessee,  by  whom  no  claim  for  exemption  is  made.  Because  neither 
the  relation  of  landlord  and  tenant  nor  that  of  debtor  and 
creditor  exists  between  the  landlord  and  such  assignee.  In  the 
present  case  Dean  was  not  the  landlord  of  the  defendants.  He 
had  refused  to  acknowledge  them  as  his  tenants.  They  had  only 
rented  a  part  of  the  premises  from  Matthews  the  tenant.  They 
had  paid  up  the  entire  rent  to  Matthews  according  to  their  agree- 
ment. 

The  case  of  Bromley  v.  Hopewell,  2  Harris  400,  settles  this 
question.  In  that  case  Simon  Gratz  had  leased  to  John  and 
Joseph  Wright ;  they  to  Thomas  D.  Dougherty  and  Jacob  W. 
Souder ;  Dougherty  &  Souder,  with  the  permission  of  Messrs. 
Wright,  under-leased  the  store  of  the  premises  to  Hopewell,  or 
to  Shewell  &  Hopewell;  Dougherty  &  Souder  remaining  lia- 
ble for  the  rent  of  the  whole  premises  as  fully  as  if  no  under- 
lease had  been  made.  An  execution  was  issued  against  Hopewell 
at  the  suit  of  Bromley.  The  Messrs.  Wright  claimed  the  rent  out 
of  the  proceeds  of  the  sheriff's  sale;  which  claim  was  resisted  by 
the  execution-creditor,  who  claimed  that  the  whole  proceeds 
should  be  applied  to  his  judgment. 

The  Supreme  Court  held  that  the  immediate  landlord  alone 
was  contemplated  by  the  Acts  of  Assembly,  and  that  as  the 
immediate  landlords,  Dougherty  &  Souder,  made  no  claim  for 
rent,  the  fund  should  be  applied  to  the  execution-creditor.  This 
case  is  affirmed  in  Moss's  Appeal.  In  the  present  case  Russell 
leased  to  Matthews.  During  the  pendency  of  the  lease  Russell 
sold  to  Dean.  Matthews  was  prevented  by  his  lease  from  either 
assigning  or  sub-letting  without  the  consent  in  writing  of  his 
landlord.  Neither  Russell  nor  Dean  ever  gave  consent,  but  in- 
stead thereof  Dean  refused  consent.  In  violation  of  his  covenant, 
Matthews  sub-let  a  part  of  the  premises,  to  wit,  the  storeroom, 
to  the  defendants,  retaining  in  his  own  possession  the  remainder 
of  the  property,  in  a  part  of  which  he  continued  to  reside  until 
after  the  sheriff's  sale.  The  rent  to  be  paid  to  Matthews  by 
defendants  was  only  a  fractional  part  of  the  rent  reserved  in  the 
lease  to  Matthews,  yet  Mr.  Dean  claims  the  rent  of  the  entire 
premises  out  of  the  fund  in  court  down  to  the  time  of  the  levy, 
in  the  face  of  his  declaration  that  he  would  not  accept  or  acknow- 
ledge the  defendants  as  his  tenants,  but  would  look  alone  to 
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Matthews  and  his  surety.  If  this  were  a  question  between  a 
remote  and  immediate  landlord,  is  there  any  doubt  that  the  fund 
■would  be  applied  to  the  latter  ?  We  submit  that  the  court  erred 
in  the  law  in  reversing  the  report  of  the  auditor,  and  that  John 
Dean  should  pay  the  costs  of  the  audit. 

Kirkpatrick  ^  Mellon^  for  appellee,  furnished  no  points  for 
argument. 

The  opinion  of  the  court  was  delivered  by 

LowRiE,  C.  J. — It  is  not  at  all  surprising  that  the  counsel  and 
the  court  below  have  been  embarrassed  by  the  question  raised 
here ;  for  it  is  certainly  not  easy  to  reconcile  the  reasoning  in 
several  decisions  of  this  court  bearing  upon  it :  2  Harris  400 ;  11 
Casey  162-369.  The  first  of  these  seems  to  support  the  view 
of  the  auditor,  and  the  others  that  of  the  court,  which  is  the 
right  view. 

It  would  seem  that  the  first  of  these  cases  might  have  been 
decided  on  the  ground  that  a  lessee  who  assigns  his  whole  term 
reserving  a  rent,  has  no  reversion,  and  therefore  no  right  of  dis- 
tress, and  therefore  could  not  claim  rent  against  the  execution. 
But  it  is  not  on  this,  but  on  another  reason,  that  decision  is 
based,  to  wit :  that  the  landlord  can  claim  against  or  under  the 
execution  only  when  it  is  against  his  immediate  tenant,  and  not 
when  it  is  against  an  assignee  or  sub-tenant  of  his  lessee.  And 
two  English  cases  are  cited  in  favour  of  this  doctrine,  one  of 
which,  2  Stra.  787,  does  perhaps  favour  it,  and  the  other,  7 
Bing.  428,  does  not. 

But  there  is  a  slight  difference  between  the  British  statute  (8 
Anne,  c.  14)  and  ours  in  this,  that  the  former  provides  for  rent 
due  "to  the  landlord  of  the  premises,"  and  might  therefore  be 
supposed  to  mean  only  the  immediate  landlord ;  whereas  ours 
provides  generally  and  simply  for  rent  "due."  But  there  is  a 
still  more  important  difference  in  this,  that  to  the  description  in 
the  British  statute  of  goods  on  the  demised  premises,  ours  adds, 
"and  liable  to  the  distress  of  the  landlord,"  and  this  gives  us, 
as  our  brother  Woodward  has  said,  11  Casey  166,  a  definition  of 
the  cases  wherein  rent  may  be  demanded  of  the  sheriff. 

/  And  we  think  that  this  clause  was  added  in  our  statute  for 
the  purpose  of  improving  the  original  definition,  and  not  in  order 
to  dave  goods  that  were  exempted  by  law  from  an  actual  distress, 
from  being  subjected  to  this  virtual  one ;  for  we  know  of  no 
goods  that  ever  were  subject  to  execution  that  were  exempt  from 
distress.  But  there  may  be  goods  on  the  premises,  such  as  those 
of  a  guest  at  a  hotel,  and  the  cattle  of  a  stranger  on  land  leased 
for  a  pasture,  taken  in  execution  for  the  debts  of  their  owners, 
which  are  not  liable  to  distress  for  being  on  the  premises,  and 
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then  of  course  their  proceeds  in  the  sheriff's  hands  are  not  sub- 
ject to  the  landlord's  claim  for  rent. 

Moreover,  this  clause,  liable  to  distress,  is  necessarily  implied, 
if  not  expressed,  in  order  to  save  the  goods  of  a  subsequent 
tenant  from  the  rent  of  a  previous  one  under  an  expired  lease, 
and  to  exclude  those  rents  which  are  secured  by  no  right  of  dis- 
tress, and  have  therefore  no  claim  against  the  goods.  No  doubt 
under-tenants  may  sometimes  suffer  loss  by  the  operation  of  the 
rule,  if  they  do  not  see  that  the  principal  rent  is  duly  paid ; 
because  the  rule  and  the  law  of  distress  make  all  goods  on  the 
premises  surety  for  the  rent  for  the  enjoyment  of  them.  An 
under-tenant  can  usually  save  himself  by  seeing  that  his  own 
rent  is  duly  paid  over  to  the  principal  landlord.  The  goods  of 
the  sub-tenant  in  this  case  were  clearly  liable  to  the  distress  of 
the  landlord,  and  therefore  their  proceeds  in  the  sheriff's  hands 
were  liable  to  this  claim.  The  law  means  not  to  injure  one  in 
vindicating  another,  and  therefore  for  the  possible  or  quasi  lien 
of  the  landlord  on  the  goods  taken  in  execution  it  substitutes  a 
lien  on  their  proceeds. 

Appeal  dismissed  at  the  costs  of  the  appellant. 


McClurg  versus  Wilson. 

Legal  and  Equitable  Parties  to  an  Action,  relative  Sights  and  Duties  of. 

Where  suit  is  brought  on  a  note  in  the  name  of  one,  as  a  ]ep:al  plaintiff,  who 
had  no  interest  therein,  without  the  knowledge  or  consent  of  the  real  owner, 
and  after  judgment  obtained,  the  defendant  procures  the  legal  plaintiff  to  enter 
satisfaction,  without  payment  to  the  real  owner,  but  with  knowledge  of 
his  equitable  rights,  the  real  owner  is  not  debarred  from  a  recovery  on  the 
note  by  bill  in  equity  for  relief,  though  a  rule  taken  in  the  name  of  the  legal 

Slaintiff  to  have  the  entry  of  satisfaction  stricken  off,  had  meanwhile  b^n 
ischarged  by  the  oourt. 

Appeal  from  the  District  Court  of  Allegheny  county.  In 
Equity. 

This  was  a  proceeding  in  equity  on  a  bill  filed  by  Thomas  H. 
Wilson  against  Alexander  McClurg  and  William  T.  McClurg, 
praying  that  the  entry  of  satisfaction  on  a  certain  judgment  on 
the  records  of  the  court  against  the  respondents  and  in  favour 
of  one  William  Neal  be  stricken  off,  and  the  defendants  therein 
compelled  to  pay  the  amount  with  interest  to  the  complainant, 
as  the  equitable  owner  thereof,  which  decree  was  made. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
court. 


Wm.  W.  ShinUy  for  appellant. 
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H.  Burgwiny  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Read,  J. — Thomas  H.  Wilson,  of  Harrisburg,  was  the  owner 
of  a  note  for  $3323  10,  dated  Pittsburgh,  January  10th  1855, 
payable  three  months  after  date,  and  drawn  by  Alexander 
McClurg,  to  the  order  of  William  T.  McClurg,  and  endorsed 
by  him.  He  held  also,  as  collateral  security  for  the  payment 
of  the  note,  Darlington  Coal  Company  stock:  to  the  amount 
of  $4500.  About  the  1st  of  April,  in  the  same  year,  this  note 
was  sent  to  Walter  F.  Fahnestock,  of  Pittsburgh,  for  collection, 
by  Mr.  Wilson,  accompanied  by  the  coal  company  stock,  held  as 
collateral.  On  the  26th  June  1855,  Mr.  A.  McClurg  paid  on 
account  of  the  note,  $1000,  by  a  draft  on  Philadelphia,  at  two 
months,  to  the  order  of  Mr.  Wilson,  and  on  the  15th  March 
1856,  Mr.  McClurg  paid  Mr.  Fahnestock  $1000  more,  in  two 
checks,  which  he  also  remitted  to  Mr.  Wilson.  On  each  occasion 
Mr.  Fahnestock  handed  $1000  of  the  coal  stock  to  Mr.  McClurg, 
leaving  in  his  hands  $2500,  being  the  balance  of  the  collateral. 
After  very  frequent  efforts  to  collect  the  balance  of  the  note, 
Mr.  Fahnestock  placed  it  in  the  hands  of  James  H.  Crane  for 
collection,  who  handed  it,  without  any  consideration  whatever, 
to  William  Neal,  in  whose  name  suits  were  commenced  against 
the  drawer  and  endorser,  and  judgment  obtained  on  the  10th 
January  1857,  for  want  of  aflSdavits  of  defence.  On  the  17th 
January,  rules  were  granted  on  the  plaintiff  to  show  cause  why 
the  judgments  should  not  be  opened,  and  the  defendants  let  into 
a  defence  on  affidavits  filed,  and  on  the  4th  February  security 
for  stay  of  execution  was  entered.  Whilst  the  rule  of  the  17th 
January  was  still  pending,  on  the  24th  September  1859,  the  follow- 
ing paper  was  filed  in  both  cases : — 

William  Neal  ^  ^^^  ^g^  ^  ^g^^  j^  District  Court 

William  P.'mcClurg  and  )     ?i;f"'«^^^^^^ 
Alexander  McClurg.       J      ^"^^^-^  ^^^^^^'^  ^^""^  ^^^^; 
"  For  value  received.     I  acknowledge  to  have  received  satis- 
faction in  the  above  cases  from  said  McClurg,  and  desire  the 
prothonotary  to  enter  satisfaction  thereon  in  both  cases,  this  17th 
day  of  September  1859. 

"Wm.  Neal." 

It  appears,  that  upon  filing  this  paper  the  judgments  were 
marked  satisfied,  the  counsel  for  Neal  objecting. 

When  Mr.  McClurg  procured  this  paper  he  was  perfectly 
aware  that  Neal  was  not  the  equitable  owner  of  the  note,  and 
had  never  paid  any  consideration  for  it,  and  that  his  name  only 
had  been  used  as  a  nominal  plaintiff.     Mr.  McClurg  paid  Neal 
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nothing,  nor  had  he  at  the  time  paid  the  amount  of  the  judgment 
to  Wilson,  the  real  owner,  or  to  any  one  else. 

On  the  16th  October  1859,  NeaFs  counsel  applied  in  his  name 
for  a  rule  on  defendants  to  show  cause  why  satisfaction  entered 
in  these  cases  should  not  be  stricken  off,  and  on  the  1st  Novem- 
ber the  court  struck  off  the  rule  of  17th  January  1857,  and  dis- 
charged the  rule  of  October  15th  1859.  In  none  of  these  pro- 
ceedings was  Wilson  the  real  owner  of  the  note  in  any  manner 
represented,  and  the  court  then  suggested  that  the  proper  remedy 
was  for  Mr.  Wilson  to  file  a  bill  for  relief  on  the  equity  side  of 
the  court,  and  this  is  the  matter  before  us. 

The  allegation  on  the  part  of  the  defendant  that  James  H. 
Crane  was  the  owner  of  the  note  was  entirely  disproved,  and  it 
further  appeared  that  as  between  McClurg  and  Crane,  it  had 
been  settled  by  an  amicable  reference,  that  Crane  was  a  creditor 
of  McClurg,  who  was  bound  to  pay  this  identical  note  of  which 
he  was  the  drawer,  and  on  which  Crane's  name  did  not  appear. 

This  plain  statement  shows  that  these  judgments  against  the 
drawer  and  endorser  belonged  to  Thomas  H.  Wilson,  and  that 
neither  of  the  defendants  ever  paid  their  amount  to  any  one, 
and  that  of  course  a  court  of  equity  would  give  full  relief  to  the 
equitable  plaintiff,  for  whose  use  these  judgments  were  obtained. 
We  are  therefore  of  opinion  that  the  decree  of  the  court  below 
should  be  affirmed,  and  that  the  appellant  should  pay  the  costs 
of  the  appeal. 

The  Chief  Justice  did  not  sit  in  this  cause.      / 


McKowen  v€7*sus  McDonald  et  al. 

Demurrer  to  Evidence,  effect  of. — Parol  Contract  for  Sale  of  Land  ^  token 
within  the  Statute  of  Frauds, 

In  an  ejectment  by  the  heirs  at  law  of  a  decedent  against  a  son  for  land 
claimed  by  hira  under  a  parol  contract,  by  which  his  father  promised  to  give 
him  the  land,  in  consideration  of  services,  and  his  coming  to  live  thereon  ;  after 
the  defendant  had  proved  his  father's  declarations  and  promises,  and  that  in 
consequence  thereof  he  had  left  his  trade  in  town  and  haa  ffone  on  to  the  farm, 
where  he  remained  in  possession  of  the  portion  claimed  as  his  until  the  father 
died,  the  plaintiffs  demurred  to  the  evidence.     Held, 

1.  That  the  effect  of  the  demurrer  was  to  admit  the  facts  as  stated,  with 
every  conclusion  a  jury  might  fairly  infer  therefrom,  such  as  the  existence  of 
the  contract,  that  the  son  went  into  possession  and  made  improvements  on  the 
faith  of  it,  and  that  there  was  a  sufficient  designation  of  the  land  by  metes 
and  bounds : 

2.  But  that  as  a  parol  contract,  it  was  within  the  Statute  of  Frauds,  and 
could  not  be  enforced  where  the  labour  and  improvements  were  such  as  could 
be  compensated  in  dapaages : 

3.  And  that  clearing  and  fencing  land,  erecting  farm  buildings,  planting 
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an  orchard,  &c.,  by  the  son,  in  pursuance  of  his  parol  contract,  were  such 
improvements  as  could  be  appraised  and  compensated  in  damages,  and  would 
not  therefore  take  the  case  out  of  the  operation  of  the  statute. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  John  B.  McDonald  and 
others,  claiming  under  John  McKowen,  Sr.,  deceased,  against 
John  McKowen,  a  son  of  deceased,  for  a  tract  of  land  in  Upper 
St.  Clair  township. 

On  the  trial  it  was  admitted  that  John  McKowen  the  elder 
had  been  the  owner  of  the  land  in  controversy,  that  he  died 
January  8th  1855,  that  the  plaintiffs  were  among  his  heirs  at 
law,  and  that  the  defendant  was  in  possession.  This  was  the 
plaintiffs*  case. 

The  defendant  claimed  under  a  parol  title  from  his  father,  and 
gave  in  evidence  the  testimony  of  William  Hill  and  Mary  Hill, 
Patrick  Dunlevy  and  Robert  Fife;  the  material  portions  of 
which  will  be  found  in  the  opinion  of  this  court. 

To  this  evidence  the  plaintiffs  demurred,  and  the  defendant 
joined  in  the  demurrer.  The  jury  were  therefore  discharged, 
and  the  court  entered  judgment  for  the  plaintiffs  on  the  demurrer, 
which  was  the  error  assigned. 

A.  W.  Loomis  (with  whom  were  Hamilton  ^  Ache9on\  for 
plaintiffs  in  error. 

(7.  ShaleVy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 
Woodward,  J. — This  was  not  a  suitable  case  for  a  demurrer 
to  evidence.  The  title  of  the  defendant  below,  which  rested  in 
parol,  was  made  out  by  proof  of  the  declarations  of  his  father,  an 
old  man  who  died  in  1855,  at  eighty-two  years  of  age.  These 
declarations  ran  through  the  last  six  or  seven  years  of  the  old 
man's  life,  and  imported  that  he  had  induced  his  son  John  to 
remove  from  Allegheny  City  to  the  farm  in  question,  and  to 
improve  it,  by  a  promise  that  it  would  be  given  him  as  his  share 
of  the  father's  estate.  No  witness  described  a  bargain  between 
the  father  and  son,  face  to  face,  and  no  one  reported  any  decla- 
rations of  the  son  concerning  the  bargain,  but  that  he  removed 
and  took  possession  of  the  farm,  cleared  land,  and  erected  build- 
ings ;  and  that  his  father  was  heard  to  declare,  on  several  occa- 
sions, that  he  had  given  him  the  farm,  or  meant  to  give  it,  and 
that  he  pointed  out  the  division  line  between  himself  and  son, 
were  fully  proved.  To  this  evidence,  given  on  the  part  of  the 
defendant  below,  the  plaintiffs  demurred,  and  thus  precluded 
themselves  from  giving  any  evidence  of  the  son's  declarations 
during  the  seven  years  that  he  lived  on  the  farm  before  his 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  443 

[McKowen  v.  McDonald  d  aL] 

father's  death.  We  have  seen  too  many  of  this  class  of  cases  to 
doubt  that  in  so  considerable  a  period  the  son  must  have  ex- 
plained to  many  persons  the  reasons  of  his  coming  there,  and 
how  he  held  the  farm ;  and  when  a  contract  that  is  to  be  a  per- 
manent title  to  land  is  made  out  by  mere  hearsay  declarations, 
it  is  always  satisfactory  to  hear  from  both  parties.  Nothing  can 
be  more  disagreeable  than  to  be  called  on  to  decree  specific  exe- 
cution of  a  contract  no  otherwise  proved  than  by  the  incidental 
and  ex  parte  declarations  of  one  of  the  contracting  parties.  Had 
the  declarations  of  both  parties  been  submitted  to  the  jury  with 
proper  instructions,  they  would  have  ascertained  the  existence 
and  the  terms  and  conditions  of  the  contract,  if  indeed  the  parties 
ever  consummated  a  contract.  The  demurrer  withdrew  the  case 
from  the  jury,  and  excluded  all  rebutting  proofs.  The  question 
upon  demurrer  to  evidence  is  whether  the  matters  already 
shown,  admitting  them  to  be  true,  be  sufficient  to  maintain  the 
issue.  On  a  demurrer  to  circumstantial  evidence,  the  party 
offering  the  evidence  is  not  obliged  to  join  in  demurrer  unless  the 
party  demurring  will  distinctly  admit  upon  record  every  fact  and 
every  conclusion  which  the  evidence  tends  to  prove.  But  if  this 
is  not  done,  the  court  will  consider  everything  as  admitted 
which  the  judge  below  would  have  required  to  be  admitted  before 
he  would  have  compelled  a  joinder  in  demurrer.  A  demurrer 
admits  not  only  the  facts  stated  in  evidence,  but  also  every 
conclusion  which  the  jury  might  reasonably  and  fairly  infer  there- 
from. 

Applying  these  principles  to  the  evidence  demurred  to  in  this 
case,  we  have  no  doubt  a  jury  would  have  inferred  that  a  con- 
tract existed  betwixt  the  father  and  son ;  that  the  son  went  into 
possession  and  made  improvements  on  the  faith  of  that  contract, 
thus  furnishing  a  legal  consideration,  and  that  the  land  was 
sufficiently  designated  by  metes  and  bounds.  But  nevertheless 
the  contract  thus  inferred  was  a  parol  contract,  and  therefore 
within  the  Statute  of  Frauds  and  Perjuries,  unless  the  possession 
and  improvements  were  such  as  to  take  it  out  of  the  operation 
of  the  statute.  And  whether  they  were  or  were  not,  depends  on 
the  question  whether  they  could  be  reasonably  compensated  in 
damages.  We  said  in  Postlethwait  v.  Frease  et  aZ.,  7  Casey  474, 
that  every  parol  contract  for  land  is  within  the  Statute  of  Frauds 
and  Perjuries,  except  where  there  has  been  such  part  performance 
as  cannot  be  compensated  in  damages. 

The  question  on  this  record,  therefore,  has  not  reference  to  the 
existence  of  a  parol  contract,  nor  to  its  part  execution,  but  to 
the  possibility  of  compensating  that  part  execution  in  damages. 

It  cannot  be  pretended,  nor  indeed  was  it  very  much  insisted 
on  in  argument,  that  the  improvements  put  upon  the  land  by 
the  defendant  were  incapable  of  fair  appraisement  and  compen- 
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Bation.  The  clearing  and  fencing  land,  the  erection  of  farm 
buildings,  the  planting  of  an  orchard — these  are  very  common 
and  familiar  objects  of  valuation.  The  timber  for  improvements 
was  at  hand  on  the  land  itself,  and  there  were  some  cleared  acres 
for  John  to  crop,  from  the  time  he  took  possession.  What  bis 
labour  was  worth  beyond  the  fair  rental  of  the  place,  would  be 
an  easier  question  for  a  jury  than  many  questions  habitually 
committed  to  them.  But  it  is  supposed  there  was  that  in  the 
circumstances  of  John  to  distinguish  his  case  from  a  case  involv- 
ing merely  a  valuation  of  improvements.  He  was  one  of  the 
eight  children  his  father  had  by  his  first  wife,  and  before  he  was 
twenty-one  he  abandoned  his  father  in  consequence  of  the  father's 
second  marriage.  He  learned  the  trade  of  a  carpenter,  and 
followed  it  in  the  summer  time,  trading  on  the  river  part  of  the 
time  in  the  winter.  His  residence  was  in  Allegheny  town,  and 
it  was  from  there  he  was  induced  by  his  father  to  remove 
to  this  farm.  Here  was  an  exchange  of  an  urban  for  a  rural 
residence,  and  the  transformation  of  a  carpenter  into  a  farmer. 
It  does  not  appear  from  the  evidence  that  John  enjoyed  any 
peculiar  advantages  from  his  residence  in  Allegheny,  or  that  he 
was  called  on  to  make  any  special  sacrifice  in  exchanging  me- 
chanical pursuits  for  those  of  agriculture.  He  was  a  mechanic 
of  ordinary  thrift,  though  it  would  seem  without  steady  emplov- 
ment  all  the  year.  It  is  quite  conceivable  that  a  mechanic  might 
be  seduced  from  a  highly  advantageous  position  and  business 
into  the  improvement  of  a  dilapidated  farm,  with  such  assurance 
of  a  permanent  home  for  his  family,  that  no  probable  assess- 
ment of  damages  would  compensate  the  disappointment  of  his 
hopes.  But  was  this  such  a  case?  We  see  nothing  in  the 
evidence  to  mark  it  with  any  peculiarity.  It  seems  to  us  to  be 
the  ordinary  case  of  a  father  placing  his  son  on  part  of  his  land 
under  a  promise  of  conveyance  either  by  deed  or  will,  and  then 
dying  without  execution  of  the  purpose.  Such  a  case  is  fit  for 
damages  to  the  full  value  of  the  improvements  less  a  fair  rental 
for  the  occupancy,  but  is  not  fit  to  be  taken  out  of  the  operation 
of  the  Statute  of  Frauds  and  Perjuries.  The  maintenance  of  that 
statute,  as  a  rule  of  property,  is  a  matter  of  great  public  con- 
cern. In  upholding  it  with  a  firm  hand,  as  we  conceive  it  is  our 
duty  to  do,  we  are  sometimes  grieved  to  be  obliged  to  disappoint 
the  expectations  of  a  family ;  but  when  we  reflect  that  the  law 
does  not  suflFer  labour  spent  in  improvements  to  go  unrewarded, 
and  that  its  demand  for  some  note  in  writing  to  evidence  a  bar- 
gain for  real  estate  is  not  an  unreasonable  or  oppressive  exaction, 
the  hardship  of  a  case  like  this  dwindles  to  less  than  the  small 
dust  of  the  balance.  To  make  the  most  of  the  hardship,  it 
cannot  justify  us  in  placing  ourselves  in  opposition  to  the  statute. 
John  lived  beside  his  father  some  seven  years  without  obtaining 
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the  note  in  writing,  which  the  law  enjoined  him  to  possess  if  he 
meant  to  hold  so  considerable  a  share  of  his  father's  land  against 
so  large  a  family  of  children.  His  equities  resemble  in  some 
respects  those  of  the  son  in  McClure  v.  McClure,  1  Barr  378, 
and  like  those  in  that  case  they  must  give  way  to  the  statute. 

The  judgment  is  a£Srmed. 


Kinter  et  al.  versus  Jenks  et  al. 

Construction  of  Will. — Estate  in  fee  created  by  Devise. — Sheriff* $  Sale 
of  unexecuted  Land-warrant. —  Conclusiveness  of  two  Actions  of  Eject- 
ment for  same  Land. —  What  Papers  may  be  sent  out  with  Jury. 

1.  A  testator  bj  will,  after  making  specific  bequests,  left  the  residue  of  his 
estate  to  his  wife  **  for  her  use  and  comfort  and  to  be  disposed  of  as  she  pleases, 
at  or  before  her  decease,  when  do  doubt  she  will  make  such  distribution  of  the 
same  amongst  our  children,  as  she  maj  then  think  most  proper*/'  she  afterwards 
devised  the  residue  of  her  estate  to  a  daughter,  without,  however,  mentioning 
or  referring  to  any  power  of  appointment  in  her  husband's  will.  In  an  action 
of  ejectment  for  the  lands  by  parties  claiming  under  the  daughter,  Held^ 
That  the  will  gave  an  estate  m  fee  simple  to  the  wife,  who  had  the  ^ight  to 
dispose  of  property  thus  descended :  and  hence,  her  will  was  admissible  in 
evidence  in  favour  of  the  parties  claiming  under  it. 

2.  An  unexecuted  warrant  for  land  can^t  be  levied  and  sold  under  a  fieri 
facias  as  the  property  of  the  warrantee :  nor  can  a  sheriff's  sale  of  lands 
purporting  to  be  in  one  county  pass  title  thereto,  when  the  lands  were  at  the 
time  in  another:  and  therefore  it  was  held  not  error,  in  an  ejectment  for  land 
so  claimed,  to  reject  evidence  of  the  sheriff^s  sale  of  the  warrant. 

3.  Where  two  ejectments  had  been  brought  for  parts  of  the  same  land,  in 
one  of  which  a  verdict  and  judgment  was  rendered  for  the  undivided  moiety 
of  a  certain  lot,  and  in  the  other,  for  the  whole  of  the  tract,  the  two  verdicts 
and  judgments  are  conclusive  as  to  the  moiety  only,  and  are  not  a  bar  to  a 
third  ejectment  between  the  same  parties  for  the  remainder  of  the  land. 

4.  Where  the  refusal  to  permit  a  draft  to  go  out  with  the  jury,  said  to  be 
testified  to  by  witnesses  named  in  the  exception,  was  assigned  for  error,  and 
the  testimony  contained  no  mention  of  the  draft,  the  assignment  will  not  be 
sustained  because  not  supported  by  the  record. 

Error  to  the  Common  Pleas  of  Jefferson  county. 

This  was  an  action  of  ejectment,  by  Mary  H.  Jenks  and  Aiuie 
H.  Jenks,  by  their  guardians,  against  Henry  Kinter,  Isaac  P. 
Garmalt  et  aly  for  three  hundred  and  ninety-six  acres  of  land, 
in  Young  township. 

On  the  trial,  the  plaintiff  showed  title  in  Robert  Morris,  under 
an  indescriptive  warrant,  dated  March  5th  1793,  and  a  survey 
of  three  hundred  and  ninety-six  and  three-fourth  acres,  to  him, 
accepted  January  11th  1819,  and  gave  in  evidence  his  will,  proved 
June  16th  1804,  by  which,  after  several  bequests  to  his  children 
and  others,  he  gave  the  residue  of  his  property,  real  and  per- 
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sonal,  to  his  wife  Mary,  "  for  her  use  and  comfort,  and  to  be 
disposed  of  as  she  pleases,  at  or  before  her  decease,  when  no 
doubt  she  will  make  such  distribution  of  the  same  as  she  may 
then  think  most  proper."  They  then  offered  in  evidence  the 
will  of  Mary  Morris,  widow  of  Robert  Morris,  proved  February 
1st  1827,  in  which,  after  sundry  small  bequests,  she  devised  "  all 
the  rest,  residue,  and  remainder  of  my  estate,  &c.,"  to  her  daugh- 
ter, Mary  Nixon. 

This  was  objected  to  on  the  ground  that  the  will  of  Robert 
Morris  did  not  vest  in  his  widow  an  estate  in  fee  simple,  but 
merely  a  life  estate  with  a  power  of  disposal,  and  that  the  will 
of  Mary  Morris  was  not  in  execution  of  the  trust,  but  a  devise  to 
Mary  Nixon  of  her  own  property. 

The  court  below  admitted  the  will,  but  reserved  the  point,  and 
the  trial  proceeded. 

The  marriage  of  Mary  Morris  to  Henry  Nixon,  March  4th 
1824,  and  his  death,  were  admitted. 

The  plaintiffs  then  gave  in  evidence  deed  from  Henry  Nixon 
and  Maria  his  wife  to  Elijah  Heath,  January  23d  1839,  for  one 
thousand  acres,  including  this  land.  Deed  of  Elijah  Heath  and 
wife  to  D.  B.  Jenks,  February  6th  1846,  and  deed  of  confirma- 
tion from  Mary  Nixon  to  Elijah  Heath,  September  12th  1846. 
It  was  admitted  that  Mary  H.  and  Ann  H.  Jenks  were  the  only 
heirs  of  D.  B.  Jenks,  decea^d. 

This  was  followed  by  the  record  of  an  ejectment,  brought 
April  4th  1839,  by  Elijah  Heath  against  Adam  Long  et  aL,  for 
four  hundred  acres  of  the  land  included  in  warrant  to  Robert 
Morris,  in  which  there  was  a  verdict  and  judgment  for  the  plain- 
tiflF.  They  also  gave  in  evidence  the  record  of  a  scire  facias  on 
the  above  to  February  Term  1845,  in  which  there  was  a  judgment 
and  a  writ  of  habere  facias^  on  which  the  property  was  delivered 
to  D.  B.  Jenks,  who  remained  in  possession  until  his  death  in 
1848. 

The  plaintiffs  having  closed  their  case,  the  defendants  oflFered 
to  show  that  while  the  warrant  to  Robert  Morris  was  in  the 
deputy  surveyor's  oflSce,  in  Northumberland  county,  SheriflF 
Vanderslice  had  levied  on  and  sold  the  interest  of  Robert  Mor- 
ris in  the  warrant  to  Thomas  Grant,  whose  executors  conveyed 
to  W.  P.  Brady,  by  whom  a  survey  of  three  hundred  and  ninety- 
six  and  three-fourth  acres  was  procured  January  11th  1819,  and 
which  was  patented  to  Ephraim  Carpenter  February  4th  1832, 
all  which  was  rejected  by  the  court  on  the  authority  of  Heath 
V.  Knapp,  10  Watts  405. 

The  defendants  also  relied  on  a  settlement  made  on  this  land  by 
Adam  Long  in  1818,  which  it  was  averred  was  continued  at  first 
in  h's  own  right,  next  under  the  defendant  Kinter,  alienee  of 
Carpenter,  and  after  the  habere  faciaSy  issued  by  D.  B.  Jenks  as 
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his  tenant,  until  a  recovery  by  Kinter  against  Adam  Long,  in 
which  Jenks  was  admitted  as  co-defendant  in  1850  of  twenty- 
two  acres,  where  said  Long  remained  under  an  arrangement  with 
Kinter  until  his  death.  They  also  offered  testimony  to  prove  that 
part  of  the  land  outside  of  the  piece  occupied  by  Long  was  un- 
seated in  1842  and  1843,  which  was  followed  by  an  offer  of  the 
record  of  the  action  of  ejectment  by  Kinter  against  Long  for 
forty-four  acres,  and  an  action  by  the  present  plaintiffs  against 
Kinter  and  Long  for  these  forty-four  acres,  in  which  there  was 
a  verdict  for  the  defendants,  as  a  bar  to  a  recovery  in  this  suit, 
which  offers  were  rejected  by  the  court  below. 

The  defendants  requested  the  court  to  charge  the  jury, 

1.  That  if  they  believed  that  Adam  Long  commenced  his  set- 
tlement before  the  survey  under  which  the  plaintiffs'  claim  was 
made,  and  followed  it  up  with  due  diligence,  the  title  of  the  de- 
fendants refers  back  to  he  first  act  done  on  the  ground,  and  their 
title  must  prevail. 

2.  That  as  the  survey  under  which  the  plaintiffs  claim  was  not 
returned  to  the  surveyor-generars  oflfice  within  six  months  after 
it  purports  to  be  made,  his  title  must  be  postponed  to  the  de- 
fendants if  the  jury  are  satisfied  Adam  Long  was  living  on  the 
land,  or  had  improved  on  it  as  early  as  the  10th  January  1819. 

3.  That  as  it  is  admitted  that  there  have  been  two  verdicts, 
judgments  on  the  same  title  for  the  land  in  controversy  in  favour 
of  the  defendants,  that  fact  is  conclusive  against  the  plaintiffs  in 
the  present  action,  and  the  verdict  should  be  for  defendants. 

4.  That  if  there  was  a  part  of  this  tract  unseated  in  the  years 
1842  and  1843,  outside  of  the  piece  occupied  by  Long,  and  what 
Kinter  had  sold  before  that,  the  tax  title  would  pass  the  interest 
of  any  person  who  might  have  had  title  to  the  same. 

Which  points  were  answered  as  follows : — 

"We  answer  the  defendants*  first  point  in  the  affirmative,  if  you 
find  the  facts  as  therein  alleged, 

"  We  answer  the  defendants'  second  point  in  the  negative. 

"  We  answer  the  third  point  in  the  negative,  subject  to  the  ex- 
planation contained  in  our  answer  to  plaintiffs'  sixth  point. 

"  We  answer  the  fourth  point  in  referring  to  our  answer  to  the 
fifth  and  sixth  points  of  plaintiffs." 

As  the  jury  were  about  to  retire,  the  defendants  proposed  to 
send  out  a  draft  made  by  William  P.  Brady,  showing  an  alleged 
sub-division  of  the  survey  to  Robert  Morris,  which  the  court 
refused  to  allow. 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaintiffs;  whereupon  the  defendants  sued  out  this  writ,  and 
assigned  for  error  the  following  matters,  viz. : — 

1.  The  court  erred  in  receiving  the  will  of  Mary  Morris  in 
evidence,  because  there  is  nothing  in  that  will  that  showed  that 
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she  intended  to  exercise  the  power  of  appointment  conferred  by 
the  will  of  Robert  Morris ;  the  testimony  was  irrelevant. 

2.  The  court  erred  in  rejecting  the  evidence  offered  by  the 
defendants  to  show  a  sale  by  Sheriff  Vanderslice  of  the  warrant 
to  Robert  Morris,  No.  3738,  to  Thomas  Grant,  and  the  transfer 
by  his  executors. 

3.  The  court  erred  in  their  answer  to  the  third  point  of  the 
defendants,  as  follows : — "  We  answer  this  point  in  the  negative, 
subject  to  explanations  contained  in  our  answer  to  plaintiffs' 
sixth  point,"  in  which  they  say,  "  It  being  admitted  that  both 
ejectments  were  for  the  same  land,  and  in  the  first  a  verdict  and 
judgment  was  rendered  for  the  undivided  half  iof  the  Long  lot, 
and  in  the  second,  No.  18  September  Term  1850,  verdict  and 
judgment  rendered  for  the  defendants,  being  the  present  defend- 
ants, for  the  whole ;  there  are  two  verdicts  and  judgments  in 
favour  of  Long  for  the  undivided  one-half  of  forty-four  acres, 
and  as  to  that  undivided  moiety,  your  verdict  should  be  for  the 
defendants ;"  which  answers  are  erroneous,  as  the  court  should 
have  instructed  the  jury  that  their  verdict  should  be  in  favour  of 
the  defendants  for  all  the  land. 

4.  As  some  of  the  witnesses,  particularly  Charles  Hutchison 
and  James  Caldwell,  gave  testimony  in  connection  with  the  draft 
of  W.  P.  Brady,  as  to  that  portion  of  the  land  which  was  un- 
seated, that  draft  should  have  been  suffered  to  have  gone  with 
the  jury,  as  without  that  the  jury  could  not  see  the  application 
of  their  testimony,  and  there  was  error  in  refusing  to  let  the 
draft  go  out  with  the  jury. 

Th.  White  and  2>.  Barclay,  for  plaintiffs  in  error. 

P.  W.  Jenks  and  J.  G.  Gordon,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 
Read,  J. — The  cases  of  Heath  t».  Knapp,  10  Watts  406,  and 
4  Barr  228,  dispose  of  all  the  points  in  this  case  but  one.  The 
last-named  case  decided  that  Robert  Morris,  by  his  will,  gave  his 
wife  an  estate  in  fee  simple,  which  was  the  clear  and  uncontested 
meaning  of  that  instrument,  and  unaccompanied  by  any  trust 
whatever :  Pennock's  Estate,  8  Harris  268.  The  first  case  dis- 
posed of  the  claim  under  Grant,  by  a  sheriff's  sale  of  the  war- 
rant in  1802,  in  Northumberland  county,  on  two  grounds :  First, 
that  the  sale  passed  no  interest  to  the  grantee,  inasmuch  as  the 
lands  called  for  in  the  warrants  were  not  at  the  time  in  the 
county  of  Northumberland.  Secondly,  that  an  unexecuted  war- 
rant for  land  is  not  the  subject  of  levy  and  sale  as  the  property 
of  the  warrantee  under  o,  fieri  facias.    This  is  a  sufficient  answer 
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to  the  two  first  errors  assigned,  and  the  fourth  error  is  not  sup- 
ported by  the  record,  for  the  draft  is  not  mentioned  in  the  testi- 
mony of  James  Caldwell. 

The  only  other  question  appears  too  plain  for  argument.  In 
two  ejectments  for  this  land  an  undivided  moiety  of  forty-four 
acres  was  recovered  in  the  first,  and  in  the  second  there  was  a 
verdict  and  a  judgment  for  the  defendants,  the  present  plaintiffs, 
for  the  whole.  The  court  properly  charged  the  jury  that  these 
two  verdicts  and  judgments  were  only  conclusive  as  to  the  un- 
divided moiety ;  in  which  we  can  see  no  error.  To  form  a  bar  to 
a  third  ejectment,  the  two  former  ones  must  be  for  the  same  land 
upon  the  same  title :  Mercer  t».  Watson,  1  Watts  344 ;  Drexel  v. 
Man,  2  Barr  267,  271 ;  and  it  is  certain,  therefore,  that  in  this 
case  only  an  undivided  moiety  of  the  forty-four  acres  had  been 
twice  decided  to  be  the  property  of  the  defendants. 

Judgment  affirmed. 


Pennsylvania  Railroad  Company  versus  Henderson. 

Liability  of  Railroad  Company  for  Death  of  Pauenger, — Rule  of  Law 
as  to  Carelessness  of  Parties, 

Id  an  action  by  a  widow  against  a  railroad  company  to  recover  dam- 
a(^8  for  the  loss  of  her  husband's  life,  it  was  error  to  instract  the  jury  that 
if  the  deceased  knew  that  "  the  fast  line"  was  approaching,  and  knew  his 
danger  in  time  to  escape  and  did  not,  then  the  fault  was  his  own  and  there 
could  be  no  recovery :  the  instruction  should  have  been,  that  he  was  to  be 
charged  with  knowledge  or  regarded  as  knowing,  if  he  had  such  warnings  or 
opportunities  of  knowledge,  as  would  with  ordinary  caution  in  those  circum- 
stances, have  saved  him  from  the  danger. 

Error  to  the  Common  Pleas  of  Indiana  county. 

This  was  an  action  on  the  case,  brought  September  6th  1859, 
by  Catharine  Henderson  against  The  Pennsylvania  Railroad 
Company,  to  recover  damages  for  the  loss  and  injury  sustained 
by  the  death  of  her  husband,  caused,  as  was  alleged,  by  the  care- 
lessness and  omission  of  the  defendant. 

The  material  facts  of  the  case  are  these : — On  the  20th  day 
of  July  1859,  Joseph  A.  Henderson,  deceased,  and  the  Pennsyl- 
rania  Railroad  Company,  by  their  duly  authorized  agents,  made 
a  contract,  whereby  the  company  agreed  to  transport  on  their 
railroad  ten  head  of  cattle  and  one  hundred  and  sixty  head  of 
sheep,  from  the  town  of  Indiana  to  the  city  of  Philadelphia,  and 
also  to  carry  and  convey  him  with  said  stock  between  those 
points,  for  the  sum  of  ^5.    In  pursuance  of  this  agreement,  the 
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Btock  was  shipped  at  the  town  of  Indiana  on  the  20th  day  of 
July  1859,  and  together  with  Mr.  Henderson  reached  the  Blairs- 
ville  intersection  that  evening  about  six  o'clock,  the  place  where 
the  deceased's  death  occurred.  Shortly  after  arriving  at  the 
junction,  the  car  containing  the  stock  of  Mr.  Henderson  was 
connected  with  the  second  freight  train  going  east  (there  being 
three  freight  trains  that  evening),  and  immediately  moved  for- 
ward. But  the  passenger  car  that  carried  the  drovers  being 
connected  to  the  last  train,  the  deceased  was  compelled  to  wait 
until  it  came  along,  its  schedule  time  being  about  ten  o'clock  at 
night.  During  the  time  Mr.  Henderson  was  so  detained,  he 
remained  at  the  tavern  of  Mr.  Donnelly,  where  the  platform 
erected  for  passengers  and  drovers  to  enter  and  leave  the  cars  had 
been  standing  until  within  a  few  days  before  the  occurrence  took 
place.  On  the  arrival  of  the  train  that  was  to  carry  Mr.  Hen- 
derson, an  employee  of  the  company  went  into  Mr.  Donnelly's 
bar-room  and  apprised  Mr.  Henderson  of  the  approach  of  his 
train,  and  informed  him  that  the  platform  had  been  moved  to 
the  station-house,  a  distance  of  about  seventy-five  yards  east  of 
Donnelly's,  and  that  he  was  instructed  to  take  the  drovers  there 
to  get  on  the  cars.  To  this  Mr.  Henderson  replied,  *'  Very  well, 
wherever  you  say  I  will  go."  They  then  walked  together  up  to 
within  a  few  feet  of  the  west  corner  of  the  station-house,  oppo- 
site the  platform,  where  there  are  three  tracks;  the  Indiana 
branch  track,  and  the  north  and  south  tracks  of  the  main  line. 
This  platform  was  located  between  the  north  and  south  tracks 
of  the  main  line,  and  was  about  sixty-seven  feet  long  and  about 
fiix  feet  two  inches  wide.  The  projection  of  the  cars  over  the 
rails  being  about  one  foot  and  eleven  inches,  left  a  space  of  about 
two  feet  seven  and  one-half  inches  between  the  cars  when  passing 
at  that  point.  As  the  train  approached  in  which  Mr.  Henderson 
was  to  go,  he  stepped  on  the  platform,  and  while  standing  there 
waiting  until  the  train  which  was  then  moving  slowly  up  should 
stop,  the  fast  line  passenger  train  westward  approached  and 
passed,  and  in  passing  struck  and  killed  him.  Mr.  Henderson 
had  been  furnished  with  a  drover's  pass,  on  which  the  holder 
assumed  all  risk  of  accidents,  &c. 

On  the  trial  the  plain tiflF  proposed  to  ask  one  of  the  witnesses, 
from  his  knowledge  of  decedent's  age,  habits,  health,  and  physi- 
cal constitution,  how  long  he  would  probably  be  useful  to  his 
family,  which  was  objected  to,  but  admitted  by  the  court  under 
exception,  and  constituted  one  of  the  assignments  of  error. 

The  defendant,  while  offering  the  testimony  for  the  defence, 
proposed  to  prove,  that  Henderson,  on  his  passage  on  the  train 
from  Indiana  to  the  Blairsville  intersection,  on  the  same  evening 
the  accident  happened,  and  on  his  way  to  the  point  where  it  did 
happen,  but  about  twelve  miles  distant  therefrom,  had  exposed 
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himself  at  a  station  on  the  road  to  dangers  similar  to  the  one 
which  caused  his  death,  which  offer  was  objected  to  by  the  plain- 
tiff and  rejected  by  the  court. 

These  were  the  only  assignments  of  error  in  regard  to  the 
admission  and  rejection  of  evidence. 

The  defendant,  among  other  points,  presented  the  following : 

3.  If  the  alarm  whistle  of  the  approach  of  the  passenger  train 
was  given,  and  could  have  been  heard  by  Henderson,  by  exercis- 
ing proper  attention  in  time  to  have  left  the  dangerous  position 
in  which  he  h^d  placed  himself,  and  reached  a  place  of  security, 
he  was  bound  to  do  so,  and  if  he  did  not,  it  was  negligence  on 
his  part,  and  the  plaintiff  cannot  recover. 

4.  If  Henderson,  by  the  exercise  of  ordinary  care  and  caution, 
could  have  discovered  the  approach  of  the  passenger  train,  from 
the  head  light  of  the  locomotive,  in  time  to  have  escaped  from 
his  dangerous  position,  his  not  doing  so  was  negligence  on  his 
part,  and  the  plaintiff  cannot  recover. 

5.  If  Henderson  was  warned  by  the  conductor  of  the  freight 
train  of  the  near  approach  of  the  passenger  train,  at  a  time 
when  he  could  without  danger  to  himself  have  reached  a  place 
of  safety,  it  was  negligence  on  his  part  not  to  do  so,  and  in  that 
event  the  plaintiff  cannot  recover. 

6.  If  the  jury  believe  the  testimony  of  Turner,  the  night 
watchman  (who  being  uncontradicted  is  entitled  to  credit),  as  to 
what  passed  between  him  and  Henderson ;  that  he  voluntarily 
left  the  position  in  which  the  watchman  haid  placed  him,  which 
was  safe  and  secure,  and  crossed  over  to  the  freight  train  while 
it  was  still  in  motion,  without  giving  the  watchman  any  notice 
of  his  intention,  it  was  such  a  want  of  prudent  care  for  his  own 
safety  as  will  prevent  the  plaintiff  from  recovering  in  this  suit. 

7.  If  the  plaintiff  is  entitled  to  recover  at  all,  it  is  on  the 
ground  of  the  pecuniary  interest  she  would  have  had  in  her  hus- 
band's life.  That  if  Henderson  was  largely  indebted  at  the  time 
of  his  death,  the  plaintiff  would  have  no  pecuniary  interest  in  his 
life  until  his  debts  were  paid ;  and  the  jury  in  estimating  the  pe- 
cuniary value  of  the  life  to  the  plaintiff  must,  if  they  can  do  it, 
form  a  period  in  his  life,  if  he  had  lived,  when  he  would  have 
acquired  property  beyond  his  debts. 

The  court  below,  after  stating  the  ground  of  plaintiff's  claim, 
and  the  leading  facts  of  the  case,  and  presenting  to  the  jury  the 
principles  of  law  applicable  to  the  facts  as  stated  in  the  opinion 
of  the  court,  answered  the  above  points  as  follows : — 

"  3.  We  cannot  say,  as  matter  of  law,  that  the  facts  stated  in 
this  proposition  would  be  conclusive  of  the  question  of  negligence 
by  the  defendant.  They  are  certainly  proper  for  the  considera- 
tion of  the  jury.  But  to  give  it  the  effect  askecj  for,  the  jury 
ought  to  be  satisfied  that  deceased  knew  what  the  whistle  meant. 
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If  he  knew  it  was  the  approach  of  the  fast  line,  and  knew  that 
his  position  where  he  stood  was  dangerous,  then  it  would  be  care- 
less in  him  not  to  seek  safety  ;  and  if  so,  and  he  rashly  exposed 
himself  to  danger,  plaintiff  cannot  recover.  The  evidence  is  that 
the  conductor  told  him  to  be  careful  of  the  fast  line,  and  the 
watchman  says  he  had  mistaken  that  whistle  for  the  backing  of 
a  freight.  We  therefore  answer  this  by  saying,  if  he  knew  his 
danger  and  neglected  to  escape,  plaintiff  cannot  recover ;  if  he 
did  not  know,  then  the  point  is  answered  in  the  negative. 

"  4.  If  the  facts  be  as  stated  in  this  point,  and  Henderson 
knew  them,  and  knew  the  danger  he  was  in,  this  point  is  answered 
in  the  affirmative ;  if  otherwise,  in  the  negative. 

'*5.  We  cannot  answer  this  unqualifiedly  in  the  affirmative. 
The  mere  fact  of  notice,  if  even  believed,  which  is  for  the  jury, 
is  only  one  fact  affecting  him  with  negligence ;  he  may  not  have 
known  that  the  approach  of  the  fast  line  would  endanger  him. 
We  repeat  it,  if  deceased  knew  his  danger,  under  all  the  circum- 
stances, and  neglected  to  avoid  it,  plaintiff  cannot  recover,  and 
the  point  is  answered  in  the  affirmative.  It  is  somewhat  diffi- 
cult, when  a  solitary  fact  is  selected  amidst  a  conflict  of  evi- 
dence, and  that  fact  only  constituting  one  element  in  a  genera] 
conclusion,  to  answer  such  a  proposition. 

"  6.  This  point,  as  matter  of  law,  is  answered  in  the  negative. 
It  is,  however,  proper  for  the  jury  in  drawing  the  conclusion  of 
negligence  on  the  part  of  the  deceased. 

"  7.  This  point  is  answered  in  our  general  charge,  to  the  effect 
that  the  money  value  of  his  life  was  alone  the  legal  measure  of 
damages,  and  that  the  contingency  that  he  might  have  extin- 
guished his  debts  and  have  something  for  his  family  was  proper 
for  consideration." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  plaintiff  for  $3250 ;  whereupon  the  defendant  sued  out 
this  writ,  and  assigned  for  error  here  the  admission  and  the 
rejection  of  the  evidence  above  mentioned,  and  the  answers  given 
by  the  court  to  the  points  propounded  by  the  defendant. 

J7".  D.  Foster  J  James  C.  Clarke^  and  TT.  M.  Stewart,  for  plain- 
tiff in  error. 

H.  W.  Weirj  Wm.  Banks,  and  James  A.  Q-etZy  for  defendant 
in  error. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 
LowRiB,  C.  J. — The  learned  judge  of  the  Common  Pleas  was 
not  quite  right  in  saying  that  the  ground  of  the  action  is  "the 
carelessness  of  the  company  in  not  providing  a  safe  and  con- 
venient platform,"  or  as  afterwards  expressed,  in  providing  one 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  453 

[PeDDSjlvania  Railroad  Co.  v,  Henderson.] 

that  "was  not  safe  and  convenient.**  The  declaration  charges 
that  the  company  did  not  use  due  care  in  allowing  the  deceased 
a  safe  platform  or  way,  and  sufficient  time  to  get  into  the  cars, 
and  carelessly  ran  another  train  against  him  while  he  was  attempt- 
ing to  get  in.  The  declaration  does  not  allege  that  there  was 
any  platform  at  all,  and  it  did  not  need  to  do  so ;  but  it  avers  very 
well  that  by  reason  of  the  insufficient  means  and  time  allowed 
for  entering  the  cars  and  the  improper  passage  of  another  train 
the  deceased  was  killed,  but  we  do  not  perceive  that  this  mistake 
led  to  any  errors  in  the  charge,  for  in  it  the  whole  case  is  consi- 
dered, and  not  merely  the  sufficiency  of  the  platform  or  steps. 
Yet  there  is  error  in  the  charge. 

The  third,  fourth,  and  fifth  points  of  the  defendant  below  pray 
for  a  charge  that  if  by  proper  care  the  deceased  might  have 
heard  the  signal  of  the  approach  of  the  fast  line  in  time  to 
escape  the  danger ;  or  if  by  ordinary  care  he  might  have  seen 
it  in  time,  or  if  he  was  warned  of  it  in  time  by  the  conductor, 
then  the  fault  of  the  accident  was  his  own,  and  the  court  answers 
all  these  points  in  one  way, — that  if  the  deceased  knew  that  it 
was  the  fast  line  approaching,  and  knew  his  danger  in  time  to 
escape,  and  did  not,  then  the,  fault  was  his  own.  In  this  there 
is  error.  No  one  can  tell  whether  he  knew  or  not,  but  any  wit- 
ness may  know  whether  or  not  he  had  the  ordinary  means  of 
knowledge.  The  instruction  ought  to  have  been  that  he  is 
charged  with  knowledge,  or  regarded  as  knowing,  if  he  had  such 
warnings  and  opportunities  of  knowledge  as  would  with  ordinary 
caution  in  those  circumstances  have  saved  him  from  the  danger. 
Other  parts  of  the  charge  show  that  the  court  recognised  this 
rule,  and  that  it  was  by  an  oversight  that  these  answers  were  not 
thus  qualified.  As  they  stand  thrice  expressed,  they  may  have 
misled  the  jury. 

We  cannot  say  that  the  defendant'^  sixth  point  ought  to  have 
been  affirmed,  because  we  do  not  perceive  that  the  mere  fact  of 
going  towards  a  moving  train  without  leave  is  carelessness,  nor 
are  we  convinced  that  there  is  any  other  error  on  the  record. 
Judgment  reversed,  and  a  new  trial  awarded. 


Graflf's  Executrix  vei'sus  Kelly's  Executors. 

Sale  by  Vendor,  on  Judgment  for  part  of  Purchase- Monet/  of  Land, 
extinguishes  Covenant  for  Residue, 

A  vendor,  under  articles  of  agreement,  who,  on  failure  of  vendee  io  pay 
the  first  instalment  due,  recovers  judgment  against  him,  and  on  an  execu- 
tion becomes  purchaser  of  the  land  at  sheriff's  sale,  cannot  afterwards  enforce 
payment  of  the  balamce  of  the  purchase-money  from  the  vendee  or  from  his 
estate. 
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Error  to  the  Common  Pleas  of  Butler  county. 

This  was  an  action  of  covenant,  brought  by  Elizabeth  Graff, 
executrix,  &c.,  of  Henry  Graff,  against  J.  M.  Kelly  and  J.  P. 
Jack,  executors  of  John  Kelly. 

The  plaintiff  declared  on  articles  of  agreement,  in  which 
Henry  Graff  covenanted  to  convey  to  John  Kelly  one  hundred 
acres  of  land  in  Parker  township,  for  the  consideration  of  $530, 
payable  in  three  instalments,  averring  that  the  two  last  instnl- 
ments,  with  interest,  were  unpaid,  and  a  willingness  in  the 
plaintiff  to  convey  on  receipt  of  the  purchase-money ;  that  suit 
had  been  brought  by  plaintiff  against  Kelly  to  recover  the  first 
instalment,  judgment  recovered,  and  the  land  mentioned  in  the 
agreement  duly  sold  by  the  sheriff  for  J500,  by  reason  of  which 
the  title  of  both  Graff  and  Kelly  had  vested  in  the  sheriff's 
vendee,  who  was  attorney  for  plaintiff,  whereby  the  performance 
of  the  covenants  on  the  part  of  Henry  Graff  was  excused. 

To  this  the  defendants  demurred,  on  the  ground  that  the  suit 
and  judgment  for  the  amount  of  the  first  instalment,  and  the 
sheriff's  sale  thereon  to  plaintiffs'  attorney  had  destroyed  and 
extinguished  the  agreement,  and  all  covenants  therein  contained. 

On  argument,  the  court  below  (Aqnew,  P.  J.)  gave  judgment 
for  the  defendants  on  the  demurrer. 

The  case  was  thereupon  removed  into  this  court,  where  the 
judgment  of  the  court  below  was  assigned  for  error. 

J.  Bredirij  for  plaintiff  in  error. 

Thompson  ^  Ashy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 
Woodward,  J. — In  July  1854,  Henry  Graff  sold  to  John 
Kelly,  by  articles  of  agr^ment,  one  hundred  acres  of  land,  in 
consideration  of  $530,  which  Kelly  covenanted  to  pay  as  fol- 
lows :  $230  on  the  1st  April  1855— $200  on  the  1st  April  1856, 
and  the  balance  of  $1(}0  on  the  1st  April  1857,  with  interest. 
Having  failed  to  make  the  first  payment,  suit  was  brought  against 
Kelly,  and  a  judgment  recovered  therefor,  and  under  this  judg- 
ment the  land  was  sold  at  sheriff's  sale  to  John  Graham,  for 
$550.  The  present  action  is  brought  for  the  balance  of  pur- 
chase-money, and  interest.  The  defence  was,  that  the  sheriff's 
sale  of  the  premises  for  the  first  instalment  of  purchase-money 
extinguished  the  covenant  on  which  the  suit  is  founded.  The 
court  was  of  that  opinion,  and  sustained  the  defence. 

It  does  not  appear  from  the  record  whether  Graham  purchased 
for  Graff,  but  from  the  course  of  the  argument,  and  especially 
from  the  fact  that  the  court  assumed  the  "  reinvestment  of  the 
title  in  the  vendor  at  his  own  election,"  we  take  it  for  granted 
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that  it  was  well  understood  in  the  court  below  that  Graff,  or  his 
estate  was  the  purchaser  at  the  sheriff's  sale,  and  that  the  amount 
bid  was  applied  to  the  purchase-money  mentioned  in  the  arti- 
cles. If  so,  there  remains  unpaid  only  $30  of  purchase-money, 
and  interest,  to  be  recovered  in  this  suit,  and  the  question  is, 
whether  a  vendor,  after  repossessing  himself  of  the  equitable 
estate  of  the  vendee,  can  enforce  payment  of  the  balance  of  pur- 
chase-money. 

It  seems  to  us  that  this  question  was  definitively  settled  in 
Purviance  v.  Lemmon,  16  S.  &  R.  292 ;  Chew  v.  Mather,  1  Penna. 
Rep.  474;  Day  v.  Lowrie,  6  Watts  412. 

The  articles  of  agreement  made  Graff  a  trustee  of  the  legal 
title  for  Kelly,  who  could  obtain  it  only  by  paying  according  to 
the  tenor  of  the  contract.  The  right  to  acquire  the  legal  title 
on  such  terms  constituted  Kelly's  equitable  interest  in  the  land, 
which  would  have  increased  with  each  payment  of  purchase- 
money,  until,  on  full  payment,  it  would  have  ripened  into  a  per- 
fect legal  estate.  But  by  failing  to  pay,  and  by  the  use  of 
Graff's  legal  remedies,  the  relation  of  trustee  and  cestui  que 
trust  was  destroyed,  and  the  equitable  was  reunited  to  the  legal 
estate.  Nothing  being  left  in  Kelly,  for  what  was  he  to  pay  ? 
His  contract  was  mutual  when  made,  he  was  to  have  the  land  in 
consideration  of  his  payments — but  after  the  sheriff's  sale  his 
equitable  right  to  demand  the  title  in  exchange  for  his  money 
was  gone,  and  if  his  liability  to  pay  remained,  it  would  be  a  lia- 
bility that  survived  the  mutuality  of  the  contract.  For  Graff's 
executrix  would  not  be  obliged  to  convey,  though  Kelly's  repre- 
sentatives should  pay  the  purchase-money  in  full.  When  the 
mutuality  of  a  contract  is  destroyed,  the  contract  itself  has 
ceased  to  exist.  It  was  no  part  of  this  contract  that  the  vendor 
should  recover  to  himself  both  the  land  and  the  purchase-money. 
When  he  took  the  land  he  gave  up  purchase-money  just  as  he 
would  have  been  compelled  to  give  up  the  land  upon  taking  the 
purchase-money. 

This  ruling  does  not  conflict  with  various  cases  that  have 
been  decided  upon  their  special  circumstances,  and  with  others 
where  the  question  was  of  distribution  among  lien-creditors,  but 
it  rests  on  the  broad  and  natural  equity  of  mutuality  which  un- 
derlies all  contracts.  Yet  it  was  urged  in  argument  that  reason 
and  justice  demand  that  men  should  live  up  to  their  contracts  in 
regard  to  land  as  in  respect  to  everything  else,  and  it  was  said 
that  a  house  or  other  chattels  sold  on  execution  for  part  of  the 
purchase-money,  would  be  no  excuse  for  not  paying  the  balance 
of  purchase-money.  The  argument  forgets  the  distinction  be- 
tween real  and  personal  contracts.  When  a  man  makes  a  real 
contract,  it  ought  to  be  enough  to  hold  him  to  the  law  of  a  real 
contract,  and  the  law  never  did  so  administer  this  class  of  con- 
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tracts  that  a  vendor  might  keep  his  land  and  still  make  a  vendee 
pay  for  it.  The  law  of  the  land  entered  into  and  became  part 
of  the  contract,  and  hence  it  may  be  said  that  the  vendee  is 
living  up  to  his  contract  when  he  insists  that  it  is  extinguished 
by  the  acts  of  the  vendor.  It  would  not  be  reasonable  to  hold 
him  to  the  law  of  contracts  about  personalty,  since  he  made  no 
such  contract. 

Another  suggestion  is,  that  a  vendee  under  executory  arti- 
cles stands,  as  to  his  vendor,  as  a  mortgagor  to  mortgagee. 
Suppose  he  does,  can  a  mortgagee,  after  buying  in  the  estate  of 
his  mortgagor,  have  an  action  for  money  on  the  mortgage  f 
Neither  Neil  v.  Thompson,  4  Watts  405,  nor  Pierce  v.  Potter,  7 
Id.  478,  answers  that  question  aflBrmatively.  A  precedent  con- 
tract may  be  kept  afoot  in  respect  to  part  of  the  land  not  em- 
braced in  the  mortgage,  or  payments  may  be  enforced  by  pro- 
ceeding on  notes  or  bonds  accompanying  the  mortgage,  but  the 
direct  remedies  of  the  parties  on  the  mortgage  cannot  survive 
the  destruction  of  the  relation  of  mortgagor  and  mortgagee.  It 
is  only  an  imperfect  likeness,  however,  that  between  a  vendee 
under  articles  and  a  mortgagor.  The  one  has  only  an  equity — 
the  other  the  whole  legal  estate.  The  contract  of  the  one  is 
executory — of  the  other  executed.  The  vendee  stands  in  a  rela- 
tion of  some  confidence  to  his  vendor — there  is  no  confidence  in 
the  relation  established  by  a  mortgage.  DiflFering  in  so  many 
of  their  features,  there  is  no  rule  of  law  necessarily  common  to 
both,  though  that  which  we  assert  here  might  perhaps  be  applied 
to  a  mortgagor.  If  he  were  bound  by  no  instrument  but  his 
mortgage,  it  would  be  diflBcult  to  enforce  that'  farther  than  to 
exhaust  his  estate. 

These  observations,  in  connection  with  those  of  the  court 
below,  are  a  sufficient  answer  to  the  positions  assumed  in  sup- 
port of  this  writ  of  error. 

The  judgment  is  affirmed. 


Smith  verstis  Emerson. 

Action  against  Sheriff. — Return  of,  how  far  Evidence, — Fraudulent 
Concealment  of  Property^  when  Evidence  in  bar  of  the  Action, — Dec' 
laration  of  Defendant  as  to  fraudulent  intent  ^  when  Emdence,-^  Execu- 
tion against  Partnership  Property  for  Debt  of  Partner, 

1.  A  sheriff's  return  to  a  writ  is  both  evidence  for  him,  and  is  to  be  most 
strongly  construed  against  him. 

2.  Ilence,  a  written  demand  bj  the  defendant  in  an  execution,  for  the  benefit 
of  the  Exemption  Law,  dated  on  the  day  the  writ  came  into  the  hands  of  the 
sheriff  and  returned  by  him  attached  thereto,  without  note  or  statement  giving 
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his  reasons  for  disregarding  it,  is  evidence  that  he  received  the  demand  in  due 
time  in  a  suit  against  him. 

3.  Where  evidence  of  fraudulent  concealment  of  property  on  the  part  of 
the  plaintiff  in  such  action,  viras  admitted  in  mitigation  of  damages,  virbich  if 
believed,  virould,  under  the  charge,  have  made  the  damages  only  nominal,  it 
was  not  error  in  the  court  to  reuise  to  admit  it  in  bar  of  the  action. 

4.  Evidence  of  the  declarations  of  the  nlaintiff  of  his  intent  fraudulently  to 
conceal  other  property  from  an  expected  levy  on  the  part  of  the  same  creditor, 
made  two  months  after  the  levy  and  sale  under  which  he  had  claimed  his 
exemption,  is  not  admissible  in  favour  of  the  sheriff  in  a  suit  against  him  for 
disregarding  it. 

5.  An  execution -creditor  of  one  of  two  partners  may  levy  upon  partnership 
effects  as  well  as  upon  other  personal  property  of  his  debtor,  thougn  the  goods 
in  specie  are  not  bound  thereby  nor  do  they  pass  by  sale  under  tne  writ,  but 
only  the  interest  of  the  debtor  on  final  settlement  of  partnership  accounts:, 
and  a  concealment  of  that  interest  is  fraudulent. 

Error  to  the  Common  Pleas  of  Indiana  county. 

This  was  an  action  of  trespass,  brought  by  William  E.  Emerson 
against  Joseph  R.  Smith,  sheriff  of  Indiana  county,  for  selling  a 
horse  which  he  had  levied  on  and  sold,  regardless  of  plaintiff's 
claim  to  exemption  under  the  act  exempting  goods  to  the  value 
of  $300  from  levy  and  sale  on  execution. 

The  case  was  this : — On  the  3d  day  of  May  1858,  Ignatius 
Heim  obtained  a  judgment  against  Emerson  for  $193.29,  which 
remained  unsatisfied  till  the  summer  of  I860,  when  the  plaintiff 
issued  an  execution  for  the  debt,  interest,  and  costs  ;  in  pur- 
suance of  which  writ  of  execution  the  defendant  in  this  case, 
then  sheriff,  on  the  28th  day  of  July  1860,  levied  on  the  horse  in 
dispute.  On  the  day  of  the  levy,  Emerson  gave  written  notice 
to  the  sheriff  that  he  claimed  the  horse  under  the  Act  of  Assem- 
bly exempting  $300  worth  of  property  from  levy  and  sale.  The 
sheriff,  however,  disregarded  this  claim,  and  on  the  22d  of  August 
following  sold  the  horse  for  $129.     This  suit  was  then  brought. 

The  errors  alleged  to  have  been  committed  on  the  trial  were 
these : — 

1.  The  plaintiff  offered  fi,  fa.  No.  88,  September  Term  1860, 
Ignatius  Heim  against  William  E.  Emerson,  with  notice  of  claim 
by  defendant  to  the  sheriff  that  he  claims  the  benefit  of  the 
Exemption  Law  attached  thereto,  which  was  admitted. 

2.  The  defendant  proposed  to  prove  by  Robert  Evans  that  on 
the  day  of  the  sheriff's  sale,  of  the  horse,  the  plaintiff  came  to 
him  and  wanted  him  to  buy  the  horse  in  for  him,  and  offered  him 
money  for  that  purpose ;  that  his  object  in  this  was  to  hold  the 
horse  in  Evans's  name,  so  that  the  property  could  not  be  after- 
wards levied  on  by  Heim  ;  that  at  this  time  plaintiff  exhibited  a 
large  amount  of  money  belonging  to  him,  saying  that  he  had 
money  enough  to  buy  Heim  and  keep  him,  but  that  he  was  deter- 
mined to  keep  his  property  in  such  situation  that  the  Dutchman 
could  not  reach  it ;  that  before  and  after  that  time,  he  brought 
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horses  to  Evans's  tavern,  wanted  him  to  buy  them  and  give  his 
note,  so  that  if  Heim  would  levy  on  them  he  (Emerson)  could  say 
that  the  property  was  not  his,  but  belonged  to  the  witness ;  which 
was  rejected. 

3.  The  defendant  proposed  to  prove  by  same  witness  that  in 
October  1860,  after  the  sheriff's  sale  of  the  horse,  the  plaintiff 
brought  other  horses  to  his  tavern,  and  wanted  him  to  buy  them 
and  give  his  note,  so  that  if  Heim  would  levy  on  them  he  could 
say  they  belonged  to  Evans.  And  that  his  object  in  this,  as 
expressed  by  Emerson  at  the  time,  was  to  prevent  Heim  from 
levying  upon  them,  and  making  the  balance  of  his  judgment; 
which  was  also  rejected. 

4.  The  plaintiff  requested  the  court  to  charge :  "  That  if  the 
jury  believe  that  the  horses  and  funds  testified  to  have  been  in 
possession  of  William  E.  Emerson,  about  the  time  of  the  levy  and 
sale  of  his  horse  by  Sheriff  Smith  was  made,  were  the  joint  pro- 
perty of  said  Emerson  and  his  partner,  G.  M.  Irvin,  then  and 
in  that  case  it  would  not  be  improper  or  fraudulent  in  said 
Emerson  to  endeavour  to  prevent  said  property  from  being  levied 
upon,  or  applied  to  the  payment  of  his  private  and  individual 
debt  to  Ignatius  Heim,  but,  on  the  contrary,  was  highly  proper 
and  consistent  with  integrity ;"  which  point  was  aflSrmed. 

The  court  also  charged  the  jury  as  follows : — 

"  A  general  design  to  cheat  creditors  in  concealing  other  pro- 
perty is  not  enough.  It  must  be  a  fraudulent  device  in  regard 
to  the  property  levied  on."  "  In  looking  over  the  testimony  I 
confess  I  see  no  such  evidence  of  conduct  so  inconsistent  with 
his  claim  of  exemption  as  would  operate  to  defeat  that  right, 
and  the  sheriff  ought  to  have  allowed  it  and  proceeded  to  appraise 
the  property ;  and  not  having  done  so,  we  therefore  think  the 
plaintiff  is  entitled  to  recover." 

H.  W,  Weir  and  J,  2>.  McClaren^  for  plaintiff  in  error,  who 
was  defendant  below,  in  support  of  the  first  assignment  of  error, 
argued  that  the  paper  was  no  part  of  the  record  or  execution; 
that  it  contained  no  evidence  by  endorsement  or  otherwise  that 
it  had  ever  been  in  the  possession  of  the  sheriff;  and  there  was 
no  evidence  to  show  that  it  had  been  returned  with  the  exe- 
cution, or  any  time  afterwards  put  there  by  the  sheriff.  Neither 
did  the  plaintiff  give  any  evidence  that  it  had  been  served  on  the 
sheriff  at  the  proper  period,  or  that  he  had  even  notice  of  it  at 
any  time.  That  to  entitle  a  defendant  in  an  execution  to  the 
exemption  provided  by  the  Act  of  1849,  it  has  been  repeatedly 
held  that  he  must  be  prompt  and  vigilant,  and  give  the  oflScer  in 
charge  of  the  process  "  notice  of  his  claim  before  the  day  of  sale, 
and  generally  before  the  advertisements  are  issued  :*'  Hammer 
V.  Freese,  7  Harris  255 ;  Rogers  v.  Waterman,  1  Casey  182 ; 
Diehl  V.  Holben,  3  Wright  217. 


Digitized  by  LjOOQIC 


1862.]  OF  PENNSYLVANIA.  459 

[Smith  r.  Emerson.] 

On  the  second  point  they  cited  and  relied  on  Huey's  Appeal, 
5  Casey  220 ;  Freeman  v.  Smith,  6  Id.  206 ;  Strauses  Executor 
V.  Becker,  2  Wright  190,  and  argued  that  a  debtor  who  acts 
dishonestly  and  fraudulently,  or  in  any  other  improper  way 
hinders  or  delays  his  creditor  in  the  collection  of  his  money, 
waives  or  forfeits  the  exemption  the  law  otherwise  afforded  him. 

In  support  of  the  third  assignment  of  error,  they  argued  that 
the  evidence  offered  tended  to  show  Emerson's  dishonest  inten- 
tion, touching  his  indebtedness  to  Heim,  that  it  connected  that 
intention  with  his  fraudulent  design  at  the  time  of  the  sheriff's 
sale,  and  had  a  specific  relation  to  the  transaction  under  investiga- 
tion. In  the  language  of  the  law,  "  it  was  calculated  to  persuade 
the  reasonable  men  in  the  jury  box"  that  the  allegation  of  fraud 
was  "  well  founded,"  and  should  therefore  have  been  admitted : 
citing  Stauffer  v.  Young,  3  Wright  460. 

In  support  of  the  fourth  assignment  of  error^  they  cited  and 
relied  on  McCarty  v.  Emlen,  2  Yeates  193 ;  Bell  v.  Newman,  5 
S.  &  R.  87,  90 ;  Wharton  v.  Grant,  5  Barr  490. 

On  the  fifth  assignment  of  error,  they  insisted  that  the  court 
below  erred  in  instructing  the  jury  that  the  fraudulent  device 
must  be  in  regard  to  the  property  levied  on,  and  argued  that  a 
general  design  on  the  part  of  Emerson  to  cheat  Heim  by  con- 
cealing other  property,  was  enough  to  deprive  him  of  his  right 
under  the  Act  of  Assembly. 

Banks  ^  White,  for  defendant  in  error. — 1.  The  notice,  by 
the  action  of  the  sheriff  in  returning  it  with  the  writ,  became 
part  of  the  record  like  the  return,  and  was  part  of  his  return. 
2.  The  ruling  of  the  court  is  in  strict  accordance  with  the  law  as 
laid  down  in  the  case  of  Freeman  t;.  Smith,  6  Casey  264,  and  was 
quite  as  favourable  to  the  defendant  below  as  he  had  any  right 
to  ask  on  the  evidence :  Straus's  Executor  v.  Becker,  2  Wright 
190,  cited  by  plaintiff  in  error,  is  one  wherein  the  defendant, 
when  the  ofiicer  came,  denied  that  he  was  the  owner  of  the  pro- 
perty, and  asserted  that  it  belonged  to  his  wife,  and  has  no 
resemblance  to  the  one  now  before  the  court.  8.  The  transac- 
tion here  proposed  to  be  brought  before  the  court  and  jury  by 
the  defendant  below,  adduced,  as  is  alleged,  a  month  or  more  after 
the  sale  of  the  property,  and  after  the  the  return  day  of  the  writ, 
could  not  by  any  possibility  have  a  tendency  to  delay  or  hinder 
the  sheriff  in  proceeding  to  collect  the  debt  in  question  on  the 
writ  on  which  the  levy  and  sale  were  made,  and  was  therefore 
irrevelant  and  improper.  4.  It  would  have  been  highly  improper 
in  Emerson  to  have  applied  the  funds  furnished  him  by  his  part- 
ner to  carry  out  their  Contract  with  the  railroad  company  to  pay 
his  private  debt,  and  there  was  no  error  in  the  answer  given  to 
plaintiff's  point. 
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The  instruction  complained  of  in  the  fifth  assignment  of  error 
is  in  strict  conformity  with  the  law  as  laid  down  in  the  case  of 
Freeman  v.  Smith,  6  Casey  264. 

The  opinion  of  the  court  was  delivered  at  Philadelphia,  Janu- 
ary 5th  1863,  by 

Woodward,  J. — There  is  no  error  in  the  first  bill  of  excep- 
tions. The  sheriff  returned  with  the^. /a.,  and  attached  to  it  a 
written  demand  of  the  defendant,  for  the  benefit  of  the  Exemp- 
tion Law,  dated  the  very  day  the  writ  came  into  the  sheriff's 
hands.  In  a  suit  against  the  sheriff,  that  paper,  so  returned  by 
him  without  an  explanatory  note,  was  evidence  that  he  had 
received  the  defendant's  demand  in  due  time.  A  sheriff's  return 
to  writs,  always  under  his  own  control,  and  always  evidence  for 
himself,  should  be  construed  most  strongly  against  him.  If  the 
demand  was  not  made,  as  its  date  imported,  why  did  he  return 
it  with  the  writ  ?  Or,  in  returning  it,  why  did  he  not  specify 
the  time  it  came  to  hand,  and  anv  reason  he  had  for  disregarding 
it  ?  In  view  of  what  he  did,  and  what  he  left  undone,  the  neces- 
sary conclusion  of  law  is,  that  he  received  the  notice  in  due 
time,  and  that  the  evidence  of  it  was  properly  admitted. 

Nor  is  the  second  error  sustained.  The  court  admitted  the 
testimony  of  Evans  to  go  in  mitigation  of  damages,  but  not  in 
bar  of  the  action,  and  they  explained  that  nominal  damages 
would  be  six  cents  or  a  dollar,  and  compensatory  damages  the 
value  of  the  property  seized  and  sold.  The  instruction  amounted 
to  this — that  if  the  jury  believed  the  plaintiff  below  had  been 
guilty  of  fraudulently  concealing  property  to  more  than  the 
value  of  ?300,  his  damages  should  be  nominal,  but  that  if  he 
was  an  honest  debtor  his  damages  should  be  compensatory.  This 
was  according  to  the  reasoning  of  brother  Thompson,  in  Free- 
man V,  Smith,  6  Casey  264,  though  the  ruling  aflSrmed  in  that 
case  was,  that  a  plaintiff  who  thus  fraudulently  concealed  pro- 
perty was  not  entitled  to  recover  at  all.  In  a  suit  brought  for 
compensatory  damages,  the  distinction  between  nominal  damages 
and  total  defeat  is  not,  practically,  of  much  consequence.  And 
since  the  evidence  was  admitted  for  one  of  these  purposes,  it  is 
no  just  cause  of  complaint  that  it  was  not  admitted  for  the  other. 
Had  the  jury  believed  Evans,  and  given  full  effect  to  his  evidence, 
they  would  have  found,  under  the  instructions  they  received, 
only  six  cents  or  a  dollar  in  damages,  and  then  we  should  not 
have  seen  the  defendant  here  complaining.  It  is  apparent,  there- 
fore,  that  he  is  here  not  on  account  of  the  error  of  the  court  in 
submitting  the  evidence  in  the  manner  they  did,  but  because  the 
jury  did  not  give  it  all  the  effect  hoped  for.  If  the  jury  erred, 
we  have  no  correctional  power.  It  is  enough  for  us  that  we  see 
no  error  in  what  the  court  did. 
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The  evidence  offered  in  the  third  bill  of  exceptions  related  to 
a  period  two  months  after  the  levy  and  sale,  and  was  properly 
rejected  as  too  late. 

In  the  answer  given  to  the  plaintiff's  second  point  we  think 
there  was  error.  It  appeared  in  evidence  that  early  in  the  sum- 
mer of  1860,  the  plaintiff  and  one  0.  M.  Irvin  formed  a  part- 
nership for  the  purchase  of  horses  for  the  East  Liberty  Railroad 
Company,  the  capital  being  furnished  by  Irvin,  the  business  done 
by  Emerson,  and  the  profits  equally  divided  between  them.  The 
plaintiff's  second  point  founded  on  this  evidence  and  aflSrmed  by 
the  court,  was  in  these  words : — 

2.  That  if  the  jury  believe  that  the  horses  and  funds  testified 
to  having  been  in  possession  of  William  E.  Emerson,  about  the 
time  the  levy  and  sale  of  his  horse  by  sheriff  Smith  was  made, 
were  the  joint  property  of  said  Emerson  and  his  partner,  0.  M. 
Irvin,  then,  and  in  that  case,  it  would  not  be  improper  or  fraudu- 
lent in  said  Emerson  to  endeavour  to  prevent  said  property  from 
being  levied  upon,  or  applied  to  the  payment  of  his  private  and 
individual  debt  to  Ignatius  Heim ;  but  on  the  contrary  was 
highly  proper  and  consistent  with  integrity. 

Answer. — This  point  is  answered  in  the  afiirmative. 

No  doubt  it  was  the  affirmance  of  this  point  which  destroyed 
the  effect  of  Evans's  testimony.  Very  dishonest  and  disgraceful 
conduct  on  the  part  of  the  plaintiff  was  proved  by  Evans,  but 
then  if  that  conduct  related  to  partnership  property  and  funds, 
it  was  in  the  language  of  the  point  "  highly  proper  and  consistent 
with  integrity."     We  cannot  think  so. 

An  execution-creditor  of  one  of  two  partners  has  as  good  a 
right  to  levy  on  partership  effects  as  upon  any  other  personal 
property  of  his  debtor.  The  only  peculiarity  about  such  a  levy 
is,  that  it  does  not  bind  the  goods  in  specie,  nor  does  the  sale, 
in  pursuance  of  the  levy  pass  them,  but  the  interest  of  the  debtor 
in  the  final  settlement  of  partnership  accounts  in  respect  to  such 
goods  is  what  is  seized  and  sold.  That  interest,  however,  is 
leviable,  and  a  fraudulent  concealment  of  it  is  just  as  iniquitous, 
both  in  law  and  morals,  as  the  fraudulent  concealment  of  any 
other  leviable  effects.  There  is  no  room  for  a  distinction  here. 
Over  ^nd  over  again  we  have  said  the  exemption  statutes  were 
intended  for  honest  men,  and  not  for  rogues,  and  the  adjudged 
cases  show  what  kind  of  shufiling  and  falsehood  amount  to  con- 
cealment of  property.  A  dishonest  partner  cannot  be  an  honest 
man.  What  if  the  roll  of  paper  money  showed  to  Evans  by  the 
plaintiff  before  and  on  the  very  day  of  sale  were  partnership 
funds  ?  And  what  if  the  money  which  the  plaintiff  declared  he 
gave  to  his  father  to  buy  the  horse  and  saddle  belonged  also  to 
the  firm  ?  Still  Emerson  had  an  interest  in  that  money,  and  in 
whatever  horses  the  firm  possessed.    And  in  view  of  the  declara- 
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tions  and  overtures  which  he  made  to  Evans,  the  jury  would  have 
been  very  likely  to  infer  that  his  interest  exceeded  $300.  Then 
why  was  not  his  conduct  as  well  calculated  to  delay,  hinder,  and 
defraud  his  creditor  as  the  conduct  that  has  been  condemned  in 
any  of  the  reported  cases?  Nay,  what  but  this  very  motive  did 
he  avow  when  he  told  Evans  he  had  money  enough  in  his  pocket 
to  pay  Ileim  his  judgment,  but  that  he  would  never  do  it  if  he 
got  worth  a  million  of  dollars. 

Whether  Evans's  testimony  was  credible  or  not  was  for  the  jury, 
and  whether,  if  believed,  it  would  have  convinced  them  that  Em- 
erson was  concealing  $300  worth  of  property  we  cannot  say,  but 
we  are  bound  to  say  that  it  was  error  to  instruct  the  jury  that 
though  such  conduct  and  declarations  related  to  property  of 
which  Emerson  was  only  part  owner,  it  was  highly  proper  and 
consistent  with  integrity.  It  may  be  wholly  due  to  that  instruc- 
tion that  the  plaintiff  recovered. 

The  second  point  should  have  had  a  different  answer.  Part- 
nership property  is  indeed  to  be  first  applied  to  partnership 
debts,  but  this  principle  does  not  interfere  with  the  right  of  a 
creditor  of  one  partner  to  levy  on  his  interest,  and  where,  as  in 
this  case,  there  is  no  allegation  of  partnership  debts,  the  setting 
up  an  abstract  principle  to  excuse  fraudulent  concealment  of  a 
leviable  interest  was  a  manifest  mistake. 

The  language  of  the  charge  cited  in  the  fifth  assignment  is 
very  strong,  and  amounts  almost  to  a  withdrawal  of  the  cause 
from  the  jury.  Taken  in  connection  with  all  that  was  said,  it 
was  not  probably  intended  to  be  a  binding  direction,  but  on  ano- 
ther trial  it  will  doubtless  be  considerably  modified. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


u\  IS  Vandevort's  Appeal. 

Widoto^g  Appraisement  to  be  made  promptly. — Relationship  of  Appraisers^ 
no  ground  for  setting  it  aside. — Guardian  of  minor  Children  liable  to 
Costs  for  untimeli/  interference  therewith. —  Valuation  of  Appraisers^ 
when  final. 

1.  Under  the  Widows'  Exemption  Law  of  I4th  April  1851,  the  appraisemeot 
of.  the  decedent's  goods  should  be  made,  and  the  widow's  share  set  apart  for 
her,  as  promptly  as  in  the  case  of  a  debtor  electing  to  take  his  exemption 
under  the  Exemption  Law  of  1849 :  and  the  appraisement  of  the  widow's 
portion  is  to  be  made  bj  the  appraisers  of  the  other  personal  estate. 

2.  It  is  not  enough  to  avoid  the  appraisement  of  the  amount  chosen  by  the 
widow  that  two  of  the  appraisers  were  her  relatives. 

3.  A  guardian  of  the  minor  children  of  a  decedent,  nearly  one^  year  after 
the  widow's  appraisement  had  been  made,  and  nine  months  after  it  had  been 
confirmed,  filed  exceptions  on  the  ground  that  the  valuation  of  the  artioles 
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ohoeen  by  her  was  too  low :  the  court,  on  rule  granted  to  show  cause  why  it 
should  not  be'  8et  aside,  appointed  an  auditor,  who  made  a  new  and  increased 
valuation,  which  was  confirmed.     Hdd, 

Ist.  That  as  the  wards  had,  with  the  widow,  enjoyed  the  use  of  the  goods 
appraised  for  so  long  a  time,  their  guardian  had  no  ri^ht  to  complain,  and 
that  for  his  needless  interference  the  costs  of  the  proceedings  must  be  imposed 
upon  him. 

2d.  That  the  valuation  by  the  auditor  could  not  be  substituted  for  that  of 
the  appraisers  provided  by  law. 

Appeal  from  the  Orphans*  Court  of  Butler  county. 

This  was  an  appeal  by  Jane  Vandcvort,  widow  of  John  Van- 
devort,  deceased,  from  the  decree  of  the  Orphans'  Court  setting 
aside  the  appraisement  made  for  her  of  the  goods  and  chattels 
of  deceased,  under  the  Act  of  Assembly  allowing  the  widow  and 
children  of  a  decedent  to  retain  goods,  &c.,  to  the  value  of  $300. 

The  appraisement  was  made  in  October  1858,  soon  after  the 
death  of  Mr.  Vandevort;  was  filed  October  13th  1858,  and  con- 
firmed by  the  court  December  24th  following. 

On  the  5th  of  October  1859,  Samuel  Marshall,  as  guardian 
of  the  minor  children  of  Mr.  and  Mrs.  Vandevort,  filed  the  fol- 
lowing exceptions : — 

1.  The  paper  does  not  show  that  the  appraisers  were  sworn. 

2.  The  paper  only  sets  forth  two  appraisers,  both  of  whom 
were  near  relatives  of  the  widow. 

3.  The  property  was  appraised  entirely  below  its  true  value. 

4.  The  appraisers  were  unduly  influenced  by  the  administra- 
tor and  widow,  and  induced  to  make  the  appraisement  too  low. 

5.  The  paper  contains  a  list  of  the  articles  taken  by  the  widow 
at  the  appraisement,  in  addition  to  the  property  taken  under  the 
Act  of  1851,  which  is  improper. 

To  these  exceptions  the  afiidavit  of  Samuel  Marshall  was 
attached,  stating  that  William  Vandevort  and  Robert  Gilleland, 
two  of  the  appraisers,  are  brothers-in-law  of  the  widow ;  that 
in  the  appraisement  of  the  property  retained  by  the  widow  in 
this  case,  the  said  administrator  unduly  influenced  the  appraisers, 
and  induced  them  to  appraise  the  goods  entirely  below  their  cash 
value. 

On  these  exceptions  the  court  granted  a  rule  on  L.  R.  McAboy, 
the  administrator,  to  show  cause  why  the  confirmation  of  this 
appraisement  should  not  be  taken  off*. 

The  rule  was  served  on  L.  R.  McAboy  on  the  1st  of  November 
1859 ;  but  no  answer  thereto  in  writing  was  filed.  The  afiidavit 
made  by  the  appraisers  on  the  back  of  the  paper  on  which  the 
widow's  list  of  articles  selected,  and  their  value,  were  set  forth,  was 
in  the  following  words,  viz. : — "  Personally  came  before  me  John 
Graham,  William  Vandevort,  and  Robert  Gilleland,  who  were 
duly  sworn  to  appraise  and  value  the  amount  of  $300  for  the 
benefit  of  the  widow  of  the  late  John  Vandevort,  deceased,  of 
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Cranberry  township.     Witness  my  hand  and  seal  thjs  October 
6th  1858.     David  Garvin,  [l.  s.]  Justice  of  the  Peace." 

There  was  also  on  this  paper  the  following  certificate,  viz. : — 

"  We,  the  subscribers,  do  certify  that  the  articles  enumerated 
on  this  paper  were  valued  by  us,  that  the  widow  of  the  late  John 
Vandevort  might  choose  out  of  them  the  amount  of  $300,  ac- 
cording to  law.  John  Graham, 

Wm.  Vandevort, 

ROBT.  GiLLELAND.*' 

On  the  rule  to  show  cause,  testimony  was  taken  on  behalf  of 
the  exceptant  and  the  administrator,  whereupon  the  court,  on  the 
3d  day  of  December  1860,  refused  to  approve  of  the  appraise- 
ment as  filed,  and  ordered  the  same  to  be  quashed  at  the  costs 
of  L.  R.  McAboy,  the  administrator,  and  also  directed  that  a 
new  valuation  be  made  by  an  auditor,  to  be  appointed  for 
the  purpose,  upon  the  testimony  adduced,  and  such  further 
evidence  as  the  parties  interested  shall  bring  before  him,  and 
that  if  thereby  an  excess  shall  appear  to  have  been  taken,  the 
same  shall  be  accounted  for  by  Jane  Vandevort,  the  widow,  and 
L.  R.  McAboy,  the  administrator,  shall  be  charged  therewith  in 
the  settlement  of  the  estate  of  the  decedent, 

Edward  M.  Bradin,  Esq.,  the  auditor  under  this  decree,  pro- 
ceeded to  take  testimony,  and  settled  the  rule  by  which  he 
ascertained  the  value  of  the  property  as  follows,  viz. : — "  The 
true  test  of  the  value  of  the  property  is  what  it  would  have 
sold  for  at  vendue  on  the  usual  terms.  The  widow  would  not 
have  been  entitled  to  the  proceeds  if  it  had  been  sold  by  the 
administrator  for  cash  or  on  time,  and  therefore  she  cannot  have 
it  at  a  cash  price.**  He  therefore  increased  in  value  the  items 
taken  by  the  widow  to  ?98.50.  The  auditor  also  found,  as  the 
court  had  already  found,  that  there  was  no  evidence  of  collusion 
between  the  administrator  and  the  widow. 

The  widow  was  not  notified  of  the  proceedings  until  after  the 
appointment  of  the  auditor.  After  his  report  was  filed  she  ex- 
cepted to  it.  But  the  court  (Agnbw,  P,  J.)  made  a  final  decree, 
directing  the  costs  of  audit  to  be  paid  out  of  the  estate  of  John 
Vandevort,  confirmed  the  auditor*8  report,  and  decreed  that  the 
excess  found  by  the  auditor  in  the  valuation  of  the  property  be 
refunded  by  Jane  Vandevort,  the  widow,  to  L.  R.  McAbov,  the 
administrator,  and  that  the  said  administrator  be  chargea  with 
the  said  excess  in  the  settlement  of  his  administration  account ; 
from  which  decrees  the  widow  appealed,  as  above  stated. 

R,  ^  S.  WoodSy  for  appellant. 

Purviance,  for  appellee. 
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The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 

Woodward,  J. — The  widows*  law  of  14th  April  1851,  contem- 
plates a  prompt  and  finished  proceeding  in  her  behalf,  imme- 
diately after  the  administrator  has  qualified  himself  to  act. 
•Appraisement  of  the  defendants*  goods  is  the  first  duty  of  the 
administrator,  under  the  general  law  of  his  oflSce;  but  it  is 
especially  so  under  this  special  enactment  in  behalf  of  the  widow. 
He  is  to  cause  it  to  be  done  with  all  the  promptitude,  and  in  the 
same  manner  that  the  sherifi"  or  constable  proceeds,  under  the 
Act  of  1849,  when  a  similar  amount  of  a  debtor's  goods  are  to 
be  exempted  from  sale.  By  the  Act  of  8th  April  1859,  Purd. 
1314,  the  appraisement  shall  be  made  by  the  appraisers  of  the 
other  personal  estate  of  the  decedent. 

The  administrator  in  this  case,  though  acting  before  the  Act  of 
1859  was  passed,  shaped  his  course  in  the  manner  it  afterward 
sanctioned.  He  had  the  appraisement  made  promptly  by  the 
general  appraisers  of  the  whole  estate,  and  it  is  certainly  no 
objection  to  their  proceedings  that  they  first  appraised  all  the 
goods,  and  then  let  the  widow  select  her  share  according  to  that 
valuation,  instead  of  first  letting  her  select  and  then  appraising 
what  she  took.  It  is  said  they  were  not  sworn,  but  the  justice*s 
certificate  shows  that  they  were  duly  sworn  to  appraise  and  value 
the  widow's  share,  if  indeed  their  oath  reached  no  further.  As 
there  is  no  controversy  touching  any  other  part  of  the  estate 
than  the  widow's  portion,  this  objection  is  silenced  by  the  magis- 
trate's certificate.  Another  complaint  is  that  two  of  the  apprais- 
ers were  relatives  of  the  widow.  The  Act  of  1834,  under  which 
administrators  cause  appraisement  of  decedents'  estates  to  bo 
made,  does  not  disqualify  relatives  from  acting  as  appraisers, 
and  if  the  power  to  review  their  action  exists,  which  was  exer- 
cised in  this  case,  there  can  be  no  danger  of  mischief  from  this 
source.  Administrators  ought  to  select  disinterested  and  com- 
petent men  for  appraisers,  but  the  mere  fact  of  the  relationship 
of  two  out  of  three  appraisers  to  the  decedent,  or  the  widow,  is 
not  enough  to  avoid  their  proceedings. 

But  the  great  objection  to  the  appraisement  is  that  it  was  too 
low.  And  this  objection  comes  from  no  creditor  of  the  estate, 
but  from  Samuel  Marshall,  as  guardian  of  the  four  minor  chil- 
dren, three  of  whom  are  girls,  and  though  guardian  from  imme- 
diately after  the  death  of  the  deccilent,  Mr.  MarshalFs  exceptions 
to  the  appraisement  were  not  made  until  5th  October  1859,  one 
year,  less  eight  days,  after  the  appraisement  was  filed,  and  more 
than  nine  months  after  it  had  been  confirmed  by  the  court. 
Having  thus  tardily  filed  his  exceptions,  he  obtained  a  rule  on 
the  administrator  without  any  notice  to  the  widow  to  show  cause 
why  the  confirmation  of  the  appraiscmont  should  not  be  taken 
ofi".    Voluminous  evidence  was  taken  under  this  rule,  whi^h  was 

7  Wr.— 30 
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80  contradictory  that  the  court  declared  it  difficult  to  arrive  at 
satisfactory  conclusions ;  but  on  account  of  the  irregularities  in 
making  and  returning  the  appraisement,  they  took  off  the  con- 
firmation, and  referred  it  to  an  auditor  to  make  a  new  valuation 
of  the  goods  upon  testimony,  and  if  it  should  appear  that  the  • 
widow  had  an  excess,  she  was  to  account  for  it  to  the  adminis- 
trator, who  was  to  be  charged  with  it  in  settlement  of  the  estate. 
The  auditor  under  this  decree  proceeded  and  took  an  immense 
mass  of  testimony,  and  made  a  very  full  written  report,  wherein 
he  discussed  "  the  true  test  of  the  value  of  property,"  and  con- 
cluded by  making  the  following  increase  on  certain  items  of  the 
foods  taken  by  the  widow,  viz. :  Increase  on  beds  8-8,  dishes, 
c,  ?4.50,  sheep  ?10,  cows  §40,  calves  $6,  and  horse  $10 ;  in  all 
$98.50.  The  widow  having  had  notice  of  this  audit,  filed 
eleven  exceptions  to  the  report,  which  the  court  in  an  elaborate 
opinion  overruled,  and  she  now  appeals  to  us. 

It  strikes  us  that  this  was  an  extraordinary  proceeding.  A 
fr^mdulent  valuation  may  undoubtedly  be  set  aside  if  proceeded 
against  in  due  time,  'but  both  the  court  and  the  auditor  acquit 
this  widow  of  any  collusion  with  the  administrator,  or  other 
unfair  practice.  The  auditor  says  in  terms  that  "  she  did  not 
obtain  the  property  wrongfully.**  Then  she  obtained  it  right- 
fully, in  the  ordinary  course  of  administration,  and  with  the 
express  approbation  of  the  court.  The  Act  of  Assembly  set  it 
apart  for  herself  '*and  family,*'  as  if  it  were  to  be  consumed  in 
the  support  of  herself,  and  of  others  dependent  upon  her.  After 
using  and  consuming  the  goods  for  a  year,  it  would  seem  to  be  a 
great  hardship  to  put  a  widow  through  a  course  of  litigation 
upon  the  question,  whether  the  valuation  ought  not  to  have  been 
according  to  what  the  goods  would  have  sold  for  on  credit, 
instead  of  their  cash  value.  But  to  subject  her  to  this  vexatious 
litigation  at  the  instance  of  the  guardian  of  those  very  children 
who  had  shared  with  her  the  beds,  the  furniture,  and  indeed  all 
of  the  property,  was  an  intolerable  wrong.  What  right  had  he 
to  complain  that  she  had  got  the  dishes  and  sheep  and  calves  a 
pennyworth  too  cheap  ?  Even  if  she  had  obtained  them  fraudu- 
lently, it  did  not  become  him  to  throw  the  first  stone.  But 
having  received  them  with  no  taint  of  fraud,  as  the  very  pro- 
vision which  the  Liw  allowed  for  the  present  support  of  herself 
and  children,  he  was  the  last  man  on  earth  that  should  have 
drawn  her  title  into  question.  But  if,  in  any  view  of  his  duty, 
he  felt  bound  to  intervene,  why  did  he  lie  by  a  year  ?  Why  did 
he  not  rush  into  court  with  becoming  promptitude  to  take  away 
from  his  wards  and  their  mother  the  trifle  too  much  which  the 
law  had  given  them  ?  Having  waited  so  long,  he  should  have 
kept  hitiiself  out  of  court  altogether. 

What  is  fatal  to  the  decree  is  that  it  substitutes  a  valuation  by 
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an  auditor  for  that  of  the  appraisers  provided  by  law.  These 
appraisements  of  a  decedent's  goods  are  to  be  made,  upon  inspec- 
tion and  examination,  by  men  sworn  to  exercise  a  sound  judg- 
ment, not  by  an  astute  lawyer  on  testimony  brought  before  him. 
Whether  the  appraisers  are  well  or  ill  posted  in  principles  of 
political  economy,  whether  they  govern  themselves  by  cash  or 
credit  values,  they  are  nevertheless  the  legal  judges  of  the  goods 
which  a  widow  takes  for  her  $300.  And  that  they  did  not 
greatly  err  in  this  instance  is  proved  by  the  sale  of  the  sorrel 
horse,  the  only  article  in  the  list  which  was  put  into  market  by 
the  widow.  They  appraised  the  horse  at  $00.  The  widow  kept 
him  a  year  and  a  half,  and  then  sold  him  for  $90,  at  nine  months, 
equal  to  $85.75  in  cash,  the  purchaser  declaring  that  he  would 
not  give  that  price  for  him  if  he  had  money  to  buy  from  others. 
The  auditor,  after  discussing  the  age  of  the  horse,  eleven  years 
old  when  the  widow  took  him,  and  his  points  as  described  by 
numerous  witnesses,  came  to  the  conclusion  that  he  was  worth 
$100  when  she  obtained  him,  and  ought  to  have  been  appraised 
at  that.  Having  throughout  his  report  rejected  the  principle  of 
cash  valuations,  and  insisted  on  holding  the  widow  to  market 
prices,  where  time  was  given,  the  auditor  was  not  quite  consist- 
ent with  himself  when  he  charged  the  widow  with  some  $15  more 
for  the  sorrel  horse  than  she  could  get  for  him  on  a  nine  months' 
credit.  Had  the  other  articles  been  subjected  to  a  similar  test, 
it  is  fair  to  infer  that  the  judgment  of  the  appraisers  would  have 
been  vindicated  as  strikingly  as  in  the  instance  of  the  sorrel 
horse.  But  whether  capable  of  vindication  or  not,  their  judgment 
is  the  standard  of  measurement  provided  by  law,  and  therefore  it 
was  error  in  the  court  to  set  it  aside,  and  substitute  for  it  the  rea- 
sonings and  conclusions  of  an  auditor  of  their  own  appointment. 
The  proceedings  of  the  Orphans*  Court  on  the  petition 
of  Samuel  Marshall,  as  guardian  of  the  minor  chil- 
dren of  John  Vandevort,  deceased,  are  set  aside  and 
annulled,  and  the  decree  of  the  24th  December  1858, 
confirming  the  appraisement  of  13th  October  1858, 
is  aflSrmed,  and  Samuel  Marshall  is  ordered  to  pay 
the  costs  in  his  own  right. 
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I  34  sc  ^1  McMurray's  Administrators,  Widow  and  Heirs, 

versus  Hopper. 

Removal  of  Suits  to  tJie  District  Court  of  Allegheny  County. — Plea  to  the 
Jurisdiction^  when  too  late. — Special  Lien  of  Judgment  not  satisfied 
by  Sale  of  Property  bound  by  it. — Effect  of  reviving  restricted  Judg- 
ment.— Heirs  bound  by  Judgment^  the  Lien  of  which  has  expired. — 
Lien  continued  as  a  Debt  by  scire  facias. — Act  of  February  2^th  1834, 
§  24,  CM  to  Debts  of  Decedent^  construed. 

1.  The  Act  of  Assembly,  of  June  12th  1839,  authorizing  the  removal  into 
the  District  Court  of  Allegheny  county,  of  **  all  suits  and  causes"  depending 
in  the  Common  Pleas  of  said  counfy  where  the  sum  in  controversy  exceeded 
$100,  and  limiting  the  future  jurisdiction  of  the  Common  Pleas  to  civil  con- 
troversies of  that  amount,  did  not  apply  to  judgments  already  rendered. 

2.  Nor  until  the  Act  of  23d  February  1847,  authorizing  the  transfer  to  the 
District  Court  of  "all  judgments  over  $100,"  &c.,  did  the  legislature  intend  to 
«>ust  the  jurisdiction  of  the  Common  Pleas  over  such  judgments ;  and  though 
a  Rcire  facias  then  pending  in  die  Common  Pleas  to  revive  such  judgment, 
might  have  been  removed,  yet  nothing  but  an  actual  removal  thereof,  in  ac- 
cordance with  the  statute,  will  impair  the  already  duly  attached  jurisdiction 
of  the  Common  Pleas  in  such  case. 

3.  After  a  defendant  has  pleaded  the  general  issue  to  successive  writs  of  scire 
facias  on  the  same  judgment,  it  is  too  late  for  him  to  take  advantage  of  a 
defect  of  jurisdiction,  on  a  bill  of  exception  to  evidence. 

4.  A  judgment,  limited  **to  be  a  lien"  only  upon  certain  real  estate,  is  not 
satislied  by  a  sherift^'s  sale  of  the  property  to  which  its  lien  is  restricted. 

5.  An  unconditional  revival  of  a  restricted  judgment,  during  defendant's 
lifetime,  makes  it  a  general  lien  on  all  his  lands  m  the  county,  but  such  revival 
after  his  death  against  his  personal  representatives  only;  simply  continues 
the  lien  as  originally  restricted.  To  encumber  his  other  real  estate  with  the 
judgment,  as  against  the  widow  and  heirs,  proceedings  must  be  had  against 
them  uuder  the  provisions  of  the  34th  section  of  the  Act  of  24th  February 
1S34. 

G.  Though  the  widow  and  heirs,  without  such  proceedings,  take  the  other 
real  estate  unencumbered  by  the  judgment,  qua  judgment,  yet  they  take  it 
encumbered  by  the  debts  of  the  decedent.  The  judgment  is  a  debt,  and  the 
more  truly  so  because  a  debt  of  record. 

7.  Two  writs  of  scire  facias  duly  prosecuted  against  the  personal  representa- 
tives will,  in  legal  effect,  continue  the  lien  of  the  judgment,  as  a  mere  debt,  fur 
ten  years  from  the  death  of  decedent ;  and  if  within  that  time  the  widow  ami 
heirs  are  served  with  a  scire  facias^  they  must  impeach  the  debt  or  show  its 

fiayment  to  save  their  inheritance  from  liability  for  it.     If  not  so  served,  the 
ien  is  gone  as  to  all  the  real  estate  except  that  to  which  it  was  restricted. 

8.  The  2d  clause  of  the  24th  section  of  the  Act  of  24th  February  18:M, 
relating  to  debts  of  a  decedent  not  falling  due  within  five  years  from  his  death, 
applies  only  to  debts  not  in  judgment  or  mortgage.  Issuing  a  scire  facias  on 
a  judgment  is  not  filing  "a  copy  or  particular  written  statement"  of  the  debt 
or  demand,  as  enjoined  by  that  clause. 

Error  to  the  District  Court  of  Allegheny  county. 
The  facts  of  this  case  and  points  raised  by  the  counsel  are 
suflSciently  stated  in  the  opinion  of  this  court. 

Kirkpatrick  and  Mellon,  for  plaintiffs  in  error. 
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William  B.  Negletfj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  at 
Philadelphia,  by 

Woodward,  J. — This  was  a  scire  facias^  sued  out  of  the  Dis- 
trict Court,  to  revive  a  judgment,  transferred  from  the  Court  of 
Common  Pleas.  The  record  of  the  Common  Pleas  showed  that 
on  the  30th  March  1838,  Joseph  McMurray  confessed  a  judg- 
ment to  Samuel  Hopper,  before  a  justice  of  the  peace,  whose 
certified  transcript  was  filed  in  the  Common  Pleas  on  the  3(1 
April  1838— that  to  October  Term  1841,  No.  226,  Hopper  issued 
his  scire  facias  to  revive  this  judgment  against  the  administrators 
of  McMurray,  and  obtained  a  judgment  for  $1000  on  the  6th 
April  1845,  and  that  to  June  Term  1845,  No.  21,  he  issued  an- 
other scire  facias  against  the  same  defendants,  and  obtained  a 
judgment  of  $1253.75  on  the  22d  December  1847.  To  revive 
this  last  judgment  he  took  his  present  writ  against  not  only  the 
personal  representatives  of  the  decedent,  but  also  against  his 
widow  and  heirs. 

When  the  record  of  the  above  judgments  was  ofiered  in  evi- 
dence, it  was  objected  to  on  the  ground  that  the  Court  of  Com- 
mon Pleas  had  no  jurisdiction  of  civil  suits  where  more  than 
$100  were  in  controversy,  and  that  consequently  the  above  judg- 
ments were  null  and  void.  The  objection  was  grounded  on  the 
Act  of  Assembly  of  12th  June  1839,  Purd.  248,  which  author- 
ized the  removal  into  the  District  Court  of  "  all  suits  and  causes" 
depending  in  the  Common  Pleas,  where  the  sum  in  controversy 
exceeded  $100,  and  limited  the  future  jurisdiction  of  the  Com- 
mon Pleas  to  civil  controversies  of  that  amount.  That  judg- 
ments already  rendered  were  not  intended  by  the  words  *' suites 
and  causes"  is  apparent,  from  the  subsequent  Act  of  23d  Feb- 
ruary 1847,  Purd.  250,  which  authorized  the  transfer  to  the  Dis- 
trict Court  of  "  all  judgments  over  $100  remaining  unsatisfied 
in  the  Court  of  Common  Pleas  of  Allegheny  county,  on  which 
scire  facias  have  issued,  or  may  hereafter  issue,  to  revive  the 
same,"  and  the  District  Court  is  authorized  to  take  and  exercise 
the  same  jurisdiction  over  such  judgments,  and  the  process  there- 
upon, as  if  they  had  been  originally  obtained  in  that  court. 

It  is  manifest,  therefore,  that  until  1847  the  legislature  did 
not  intend  to  oust  the  jurisdiction  of  the  Common  Pleas  over 
judgments  exceeding  in  amount  $100.  The  act  of  that  year 
was  passed  before  the  judgment  now  sought  to  be  revived  wag 
entered,  and  the  scire  facias  that  was  pending  when  the  act 
passed  might  have  been  removed,  but  was  not,  and  nothing  but 
an  actual  removal,  in  accordance  with  the  statute,  would  impair 
the   already   duly-attached  jurisdiction   of  the  Common   Pieas. 
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The  judgment  of  1847   was  well  rendered,   therefore,  in  that 
court. 

It  might  be  added,  if  it  were  necessary  to  the  disposition  of 
the  point,  that  the  failure  to  plead  to  the  jurisdiction,  not  only 
in  this  scire  facias y  but  in  both  of  those  that  issued  out  of  the 
Common  Pleas,  would  have  been  a  suflScient  answer  to  the  objec- 
tion raised  to  the  evidence.  After  a  defendant  has  pleaded  the 
general  issue  three  times  to  successive  scire  f aclases  on  the  same 
judgment,  it  is  too  late  for  him  to  take  advantage  of  a  defect  of 
jurisdiction,  even  if  a  defect  existed,  on  a  bill  of  exception  to 
evidence. 

The  only  other  question  upon  the  record  is,  whether  the  court 
were  right  in  directing  a  verdict  for  the  plaintiff,  and  in  entering 
judgment  thereon.  To  appreciate  this  question  in  all  its  bear- 
ings, it  will  be  necessary  to  keep  in  view  the  leading  facts  of  the 
case.  On  the  4th  day  of  March  1837,  Hopper  sold  to  McMur- 
ray,  by  articles  of  agreement,  a  house  and  lot  in  Noblestown, 
Allegheny  county,  for  a  consideration  of  $1000,  on  a  credit  of 
ten  years  from  1st  April  1837  ;  a  judgment  to  be  confessed  by 
McMurray,  for  the  purchase-money,  when  Hopper  should  make 
the  deed.  And  in  respect  to  that  judgment  it  was  expressly 
agreed  that  "it  was  to  be  a  lien  upon  the  property  sold,  and  upon 
the  house  and  lot  opposite  to  it,  directly  across  the  state  road, 
and  not  to  affect  any  other  part  of  said  McMurray's  estate  or 
property." 

On  the  30th  March  1838,  the  title  having  been  conveyed,  the 
parties  appeared  before  a  justice  of  the  peace,  and  McMurray 
confessed  a  judgment  for  §1000,  in  which  it  was  again  agreed 
*'  that  this  judgment  is  to  be  a  lien  only  upon  the  house  and  lot 
sold,  and  upon  the  corner  house  owned  by  the  defendant,  oppo- 
site to  the  house  sold  or  across  the  state  road.*'  A  transcript 
of  this  judgment  was  filed  in  the  Common  Pleas,  to  June  Term 
1838.  It  was  admitted  that  McMurray  died  in  1840  or  1841. 
To  October  Term  1841  the  first  of  the  scire  faciase^  hehre  men-, 
tioned  was  issued,  and  was  served  only  on  the  personal  repre- 
sentatives of  McMurray.  After  a  second  scire  facias  in  1845, 
and  judgment  thereon,  the  two  houses  and  lots  in  Noblestown 
were  levied  on  by  virtue  of  a^./a.  issued  by  Hopper,  and  sold  to 
him  for  $400.  Then  came  this  scire  facias  to  revive  the  judg- 
ment, for  the  balance  due,  against  the  widow  and  heirs  of  the 
decedent,  with  a  view  of  charging  other  real  estate,  of  which 
McMurray  died  seised. 

The  main  objection  urged  against  the  plaintiff's  recovery 
was,  that  his  judgment  was  satisfied  by  the  sheriff's  sale  of  the 
two  lots  to  which  its  lien  was  restricted.  We  do  not  think  so. 
That  would  be  to  make  a  mortgage  of  the  judgment.  Undoubt- 
edly there  is  no  further  remedy  on  a  mortgage  after  you  have 
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exhaused  the  thing  pledged,  and  hence  it  is  usual  to  accompany 
such  securities  with  a  judgment,  or  a  bond  whereon  a  judgment 
may  be  obtained.  But  a  restricted  judgment  is  not  a  mortgage, 
because  it  stands  in  the  same  need  of  revival  once  in  five  years 
as  all  other  judgments,  and  an  unconditional  revival  of  it  against 
the  defendant  in  his  lifetime  makes  it  a  general  lien  on  all  his 
lands  in  the  county :  Dean's  Appeal,  11  Casey  405.  These 
qualities  prove  it  to  be  a  mere  judgment  and  not  a  mortgage. 

But  in  this  case  no  unconditional  revival  was  obtained  in  the 
lifetime  of  McMurray.  What  was  the  effect  of  the  two  revivals 
against  his  administrators  ?  Simply  to  continue  the  lien  as 
restricted  by  the  agreement  of  the  original  parties.  Under  the 
33d  section  of  the  Decedent's  Act  of  24th  February  1834,  Purd. 
199,  Hopper  could  not  enforce  his  judgment  after  McMurray's 
death,  even  against  the  two  lots  bound  by  it,  without  first  reviv- 
ing it  by  scire  facias  against  the  personal  representatives.  But 
the  most  absolute  and  unconditional  revival  against  personal 
representatives  could  not  extend  the  lien  of  the  judgment  to 
other  real  estate  of  the  decedent  beyond  that  specifically  bound, 
because  in  respect  to  such  other  real  estate  there  was  a  descent  cast 
— the  title  had  already  vested  in  the  widow  and  heirs,  and  their 
estates  could  be  charged  only  by  proceeding  against  them  under 
the  provisions  of  the  34th  section  of  the  Act  of  24th  February 
1834,  Purd.  200.  Whilst,  therefore,  an  unconditional  revival  of  the 
judgment  in  the  lifetime  of  McMurray  would  have  stripped  it 
of  its  restriction,  and  carried  over  its  lien  to  all  his  real  estate, 
no  such  effect  can  attend  the  revivals  against  his  personal  repre- 
sentatives, for  they  represented  no  real  estate  except  only  such 
as  was  bound  by  the  lien  of  the  judgment.  There  had  been  a 
transmission  of  title  by  operation  of  law  from  the  decedent  to 
his  widow  and  heirs — a  transmission  as  well  of  the  title  to  the 
two  lots  in  Noblestown  as  of  the  rest  of  the  estate,  but  with  this 
important  difference,  that  the  widow  and  heirs  took  the  two  lots 
encumbered  by  the  lien  of  Hopper's  judgment,  and  took  the  rest 
of  the  real  estate  unencumbered  by  that  judgment. 

But  though  they  took  the  rest  of  the  real  estate  unencumbered 
by  the  judgment, — qua  judgment, — yet  they  took  it  encumbered 
by  the  debts  of  the  defendant,  and  it  is  not  to  be  doubted  that  this 
judgment  was  a  debt.  It  was  all  rhe  more  truly  a  debt  because 
a  debt  of  record ;  and  the  lien  of  that  debt  would  last  five  years, 
and  if  prosecuted  within  that  period,  ten  years  from  the  death 
of  the  debtor.  It  was  duly  prosecuted.  The  two  scire  faciases 
against  the  administrators  were  suflScient  in  legal  effect  to  con- 
tinue the  lien  of  the  judgment  as  a  mere  debt  for  ten  years  from 
the  day  the  defendant  died,  and  if  within  that  time  his  widow 
and  heirs  were  served  with  a  scire  facias^  they  would  have  to 
impeach  the  debt,  or  show  its  payment,  if  they  would  save  their 
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inheritance  from  liability  for  it.  But  if  they  were  not  sued 
within  ten  years  from  the  death,  the  lien  would  be  gone  as  to  all 
the  real  estate,  except  the  two  lots  to  which  the  lien  was  re- 
stricted. Were  they  served  within  ten  years  from  the  death  ? 
The  record  shows  that  the  present  scire  facias^  the  first  process 
against  them,  was  served  on  the  31st  July  1851.  Did  McMurray 
die  after  the  31st  July  1841  ?  That  is  a  question  of  fact,  and  it 
is  unascertained  upon  the  record.  It  was  Hopper's  duty  to  fix 
the  date  of  the  death.  His  title  to  the  lien  he  claimed  depended 
upon  it,  and  as  his  claim  is  apparently  a  hard  one,  he  should 
have  been  held  to  proof  of  every  fact  necessary  to  establish  it. 
A  judgment  in  his  favour  without  any  proof  upon  the  main  point 
of  his  cause  was  erroneous. 

In  treating  this  judgment  as  a  mere  debt  of  a  decedent,  we 
are  aware  that  we  may  seem  to  be  doing  violence,  not  only  to  the 
34th  section  of  the  Act  of  24th  February  1834,  which  has  always 
been  held  not  to  require  widows  and  heirs  to  be  brought  in  to 
answer  to  judgments  obtained  against  decedents  in  their  lifetime, 
but  also  to  the  24th  section  of  the  same  act,  which  expressly 
excepts  judgments  from  the  limitation  of  liens  which  it  imposes 
upon  debts  of  decedents ;  but  we  follow  the  ruling  in  Moorehead 
v.  McKinney,  9  Barr  265.  There  was  a  general  and  unrestricted 
judgment,  subsequently  acquired  real  estate,  and  the  death  of 
the  defendant  before  a  revival  of  the  judgment.  The  judgment, 
as  such,  was  no  lien  upon  the  subsequently  acquired  estate,  but 
as  a  debt  of  a  decedent  it  was,  and  the  plaintiff  failed  in  his 
action  only  because  he  did  not  sue  within  five  years  after  the 
death.  The  relation  of  a  restricted  judgment  to  the  other  real 
estate  of  the  debtor  is  so  strongly  analogous  to  the  relation  of  a 
general  judgment  to  subsequently  acquired  lands,  that  we  feel 
ourselves  justified  in  ruling  this  case  on  the  principles  of  Moore- 
head V.  McKinney. 

But  the  plaintiff  insists  upon  putting  the  case  upon  another 
ground.  He  says  his  debt  was  not  due  till  the  1st  April  1847, 
and  that  he  filed  in  the  prothonotary's  oflSce  a  copy  and  particu- 
lar statement  of  the  demand,  within  five  years  after  the  dece- 
dent's death,  and  that  the  widow  and  heirs  were  notified  within 
five  years  from  the  time  the  debt  fell  due ;  and  therefore  he 
claims  to  be  within  the  second  clause  of  the  24th  section  of  the 
Act  of  24th  February  1834,  Purd.  197.  This  makes  it  necessary 
to  consider  the  meaning  of  that  section. 

The  founder  having  brought  into  Pennsylvania  the  principle 
that  lands  should  be  liable  for  debts,  a  consequence  was  that  the 
debts  of  a  decedent  became  an  indefinite  lien  upon  his  lands. 
The  Act  of  4th  April  1797  limited  this  lien  to  seven  years,  unless 
prosecuted  within  that  time  after  the  decedent's  death.  To  con- 
form this  lien  to  others,  with  which  the  people  were  familiar,  the 
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24th  section  of  the  Act  of  1834  reduced  it  to  five  years,  but  in 
prescribing  the  conditions  of  continuance,  the  legislature  took 
notice  of  what  the  older  statute  overlooked,  that  the  debt  might 
not  fall  due,  and  therefore  would  be  incapable  of  prosecution 
within  the  time  of  the  limitation.  Hence  the  24th  section  begins 
by  excluding  judgments  whose  liens  were  regulated  by  other 
sections,  and  mortgages  which  are  not  subject  to  statutory  limita- 
tions, and  then  imposes  a  limitation  of  five  years  on  all  other 
debts  of  a  decedent;  but,  for  purposes  of  remedy,  classifies 
them  as  debts  which  will  fall  due  within  the  five  years,  and  as 
debts  which  will  not  fall  due  in  that  period.  In  respect  to  the 
first  class,  an  action  shall  be  commenced  and  duly  prosecuted 
within  five  years  after  the  death ;  in  respect  to  the  second  class, 
*'  a  copy  or  particular  written  statement  of  any  bond,  covenant, 
debt,  or  demand,  shall  be  filed  within  the  said  period  of  five 
years,  in  the  oflBce  of  the  prothonotary,  and  then  to  be  a  lien 
only  for  the  period  of  five  years  after  the  said  bond,  covenant, 
debt,  or  demand  becomes  due.  It  is  a  statute  of  limitations,  as 
to  all  debts  of  a  decedent  not  in  judgment  or  mortgage,  but  the 
five  years  are  to  be  counted  in  respect  to  the  first  class  of  debts 
from  the  death  of  the  decedent ;  in  respect  to  the  second  class, 
from  the  time  the  debt  falls  due.  The  reason  is  obvious.  The 
creditor  can  sue  the  first  class  when  he  pleases,  and  in  accord- 
ance with  the  general  principle,  the  statute  shall  begin  to  run  as 
soon  as  the  right  of  action  accrues.  But  he  cannot  sue  for  debts 
not  due,  and  therefore  in  respect  to  them,  the  statute  shall  not 
begin  to  run  till  they  fall  due,  provided  the  instrument  of  in- 
debtedness be  filed  with  the  prothonotary.  The  reason  for  this 
provision  was  to  give  the  world  notice  of  what  debts  w^re  liens, 
and  when  the  limitation  of  the  statute  would  attach. 

Such  is  the  24th  section.  The  plaintiflF  has  not  brought  him- 
self within  the  second  clause,  and  is  not  entitled  to  count  the 
five  years  from  the  maturity  of  his  debt,  for  the  following  rea- 
sons : — 

In  the  first  place,  having  his  debt  in  the  form  of  a  judgment, 
he  had  remedy  to  revive  and  continue  the  lien  by  means  of  scire 
facias,  though  the  money  was  not  yet  due.  Judgments  may  be 
revived  again  and  again  before  they  become  payable,  and  scire 
faciases  for  this  purpose  lie  against  administrators,  widows,  and 
heirs,  with  the  same  effect  as  against  the  original  defendant 
while  in  life.  Because  the  plaintiff  might  thus  have  taken  legal 
steps  to  charge  the  real  estate  in  the  hands  of  the  widow  and 
heirs,  the  statute  began  to  run  when  his  right  of  action  accrued. 
Having  sued  the  personal  representatives  within  five  years  of  the 
death,  the  effect  of  that  was,  as  we  have  before  said,  to  give  him 
five  years  more  as  against  the  widow  and  heirs,  and  if  his  suit 
was  brought  within  this  latter  period  it  is  well — he  is  entitled  to 
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judgment — but  if  it  was  not,  his  lien  is  gone,  and  the  widow  and 
heirs  stand  like  terre-tenants,  seised  of  lands  once  bound  by, 
but  now  released  from,  the  lien  in  question. 

In  the  next  place,  the  plaintiff  is  not  within  the  second  clause 
of  the  24th  section,  because  he  did  not  do  what  that  clause  en- 
joins. He  had  no  bo7id  or  covenant  to  file,  and  though  his  judg- 
ment Avould  come  under  the  general  denomination  of  a  debt  or 
demand,  yet  issuing  scire  faciases  on  his  judgment  was  not  filing 
a  "  copy  or  particular  written  statement**  of  the  debt  or  demand. 
All  he  filed  with  the  prothonotary  was  a  precipe  for  a  judicial 
writ.  Had  he  filed  the  copy  or  particular  written  statement, 
which  the  statute  contem^plates,  he  would  have  been  obliged  to 
exhibit  the  fact  that  he  was  entitled  to  no  lien  except  upon  the 
two  lots  in  Noblestown.  On  the  original  papers  he  stood  restricted 
by  his  most  express  agreement  to  those  two  properties.  Here 
was  a  very  good  reason  for  his  not  doing  what  the  statute  pre- 
scribes, but  it  would  be  a  very  poor  reason  for  our  treating  a 
precipe  for  a  scire  facias^  as  the  ''particular  written  statement*' 
of  the  plaintiff's  demand,  which  he  was  enjoined  to  file  if  he 
would  enjoy  the  protection  of  the  statute. 

We  conclude,  therefore,  that  both  because  his  debt  in  the  pe- 
culiar form  it  had  assumed  was  susceptible  of  legal  remedies 
before  maturity,  and  because  he  did  not  comply  with  the  condi- 
tions of  the  second  clause  of  the  24th  section,  the  plaintiff  can 
take  no  benefit  from  that  clause.  His  case  must  stand  on  the 
ground  on  which  we  placed  it  in  the  former  part  of  the  opinion, 
and  the  event  will  depend  on  the  question  of  fact  whether  this 
suit  was  brought  within  ten  years  from  the  death  of  McMurray. 
The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


Bradfords  versus  Kents. 

Action  o/ Dower  against  Devisee. — Orphans'  Court,  potcer  of  as  to  Dower 
at  Common  Law. — Election  to  take  under  Will,  proof  and  effect  of. 

1.  A  widow  electing  not  to  take  a  devise  or  bequest  under  the  will  of  her 
husband,  may  maintain  her  action  at  common  law  against  his  devisees,  to  re- 
cover dower  out  of  the  lands  devised  to  them,  of  which  he  died  seised  and  in 
possession. 

2.  The  Orphans'  Court  has  no  power  to  assign  to  a  widow  common  law 
dower  in  any  case:  jurisdiction  over  actions  therefor  belongs  exclusively  to 
the  common  law  courts. 

3.  An  election  by  a  widow  to  take  under  her  husband's  will  in  lieu  of  dower 
at  law,  may  be  evidenced  hj  matter  in  pais  as  well  as  of  record  :  but  it  must 
be  shown  that  she  had  requisite  knowledge  of  the  value  and  character  of  her 
husband's  estate,  and  that  her  intention  was  consistent  with  such  choice. 

4.  But  if,  with  such  knowledge,  she  receives  the  bequests  in  the  will,  she 
cannot  afterwards  claim  that  she  did  not  intend  to  relinquish  her  dower. 
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5.  After  seventeen  years  had  elapsed  from  the  time  of  doing  acts  such  as 
usually  constitute  an  election  by  a  widow.  Held,  that  it  could  not  be  de- 
nied by  her  that  they  were  done  in  pursuance  of  an  intent  to  take  under  the 
will. 

Error  to  the  Common  Pleas  of  Greene  county. 

This  was  an  action  of  dower  unde  nihil  habet,  brought  by 
Jesse  Kent  and  Hannah  his  wife,  late  widow  of  Henry  Brad- 
ford, deceased,  for  the  use  of  said  Hannah,  against  Samuel 
Bradford  and  John  Bradford,  to  recover  her  dower  in  two  hun- 
dred acres  of  land  in  Whitely  township. 

To  a  declaration  in  the  usual  form  the  defendant  pleaded, 
first,  that  Henry  Bradford  was  the  owner  of  the  land  out  of 
which  the  dower  is  claimed,  and  had  died  seised  thereof,  and  that 
by  hi.''  will  he  had  devised  certain  property  to  said  Hannah,  in 
lieu  <  f  dower,  which  she  accepted.  Subsequently  defendants 
filed  th^  following  special-plea : — 

"And  now,  March  26th  1862,  the  defendants  come  and  defend 
the  wrong,  and  say,  that  the  said  plaintiffs  should  not  maintain 
their  action,  because  that  Henry  Bradford,  deceased,  by  virtue 
of  whose  seisin  the  female  plaintiff  claims  dower,  by  his  last  will 
and  testament,  dated  the  —  day  of  March  1843,  and  duly  regis- 
tered in  the  office  of  the  register  of  wills  in  and  for  said  county, 
did,  inter  alia,  devise  his  real  estate  aforesaid  to  the  said  Han- 
nah Bradford  for  and  during  her  natural  life,  provided  she  re- 
mained his  widow,  and  certain  personal  estate  therein  mentioned 
absolutely ;  and  that  the  said  Hannah  remained  in  possession  of 
said  real  estate  for  several  years,  to  wit,  till  her  marriage  to 
Jesse  Kent,  one  of  the  plaintiffs  in  this  suit,  and  that  she  selected 
the  personal  property  mentioned  in  said  will  from  the  property 
of  said  Bradford,  deceased,  and  the  same  was  appraised  and  set 
apart  to  her  separate  use,  and  that  the  possession  of  the  same 
was  delivered  to  the  said  Hannah  Bradford,  the  female  plain- 
tiff;" and  on  the  issue  thus  made  up,  the  parties  went  to  trial. 

On  the  trial,  the  plaintiff  proposed  to  ask  one  of  defendant's 
witnesses,  who  was  guardian  of  the  children  of  deceased,  upon 
cross-examination,  what  had  become  of  the  property  spoken  of  by 
him,  as  set  apart  for  the  widow,  for  the  purpose  of  explaining 
the  testimony  given  by  witnesses,  bearing  upon  an  alleged  elec- 
tion to  take  these  articles.  To  which  the  defendant's  counsel 
objected — 

"  1.  Because  it  is  not  a  proper  cross-examination. 

**  2.  The  acts  of  the  guardian  could  not  be  given  in  evidence  to 
affect  the  rights  of  the  tenant.     And, 

"  8.  Because  the  female  plaintiff  had  no  interest  in  the  property 
after  her  marriage  to  Kent." 

The  court  overruled  the  objection,  and  admitted  the  testimony. 

The  plaintiff  also  proposed  to  prove  the  number,  ages,  and 
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condition  of  Henry  Bradford's  children  at  the  time  of  their 
father's  death ;  to  which  defendants  objected,  but  the  objection 
was  overruled,  and  the  testimony  admitted. 

In  the  charge  to  the  jury  the  court  below  said : — "  On  the  part 
of  the  plaintiff,  it  is  contended  that  she  did  not  remain  upon  the 
land  in  pursuance  of  her  estate  under  the  will ;  but  that  being 
left  upon  it  at  the  death  of  her  husband,  with'  a  family  of  small 
children,  she  remained  there  only  for  the  purpose  of  keeping  the 
children  together,  and  raising  them  decently  and  advantageously 
upon  their  own  land ;  and  that  she  did  actually  manage  it  for 
their  benefit,  and  not  for  her  own.  If  you  shall  find  that  this 
was  the  true  reason  of  her  remaining  upon  the  land,  then  that 
fact  would  not  bar  her  recovery  here.  And  we  instruct  you,  in 
like  manner,  respecting  the  acceptance  of  the  farming  utensils 
and  personal  property  given  her  in  the  will.  If  she  took  these 
merely  for  the  purpose  of  carrying  on  the  business  of  th^  farm, 
and  keeping  up  the  household  and  maintaining  the  family,  this 
would  not  be  an  election  to  accept  under  the  bequest.*' 

Under  these  rulings  there  was  a  verdict  and  judgment  in  favour 
of  the  plaintiff.  Whereupon  the  case  was  removed  into  this  court 
by  the  defendant,  who  assigned  for  error, — 

1.  The  want  of  jurisdiction  in  the  Common  Pleas. 

2,  3.  The  admission  of  the  testimony  above  mentioned. 
4.  The  instruction  given  to  the  jury  as  above. 

Downey  and  Crawford^  for  plaintiff  in  error,  in  support  of  the 
first  assignment  of  error,  cited  and  relied  on  the  Act  of  March 
29th  1832,  §§  36,  41,  and  argued  that,  under  the  Act  of  1806, 
the  common  law  remedy  was  excluded  by  that  provided  by 
statute :  citing  9  Watts  19  ;  3  Barr  6  ;  5  Harris  199. 

On  the  second  and  third  assignments  they  insisted  that  the 
objection  made  on  the  trial  to  the  admission  of  the  evidence  was 
valid,  and  should  have  been  sustained  by  the  court  below. 

The  fourth  assignment  of  error  they  endeavoured  to  sustain 
by  insisting  that  the  question  as  to  the  purpose  for  which  the 
widow  remained  on  the  farm,  was  submitted  to  the  jury  without 
any  evidence  on  that  subject :  citing  10  Barr  363 ;  1  Iredell  440 ; 
5  W.  &  S.  61. 

Blackj  Phelan  and  Buchanan^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  at  Philadelphia,  January 
5th  1863,  by 

Strong,  J. — The  first  assignment  of  error  presents  the  ques- 
tion whether  a  widow,  electing  hot  to  take  a  devise,  or  a  bequest 
under  the  will  of  her  husband,  can  maintain  a  common  law 
action  against  his  devisees  to  recover  dower  out  of  the  lands 
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devised  to  them,  of  which  he  died  seised  and  in  possession.  It 
is  insisted  by  the  plaintiffs  in  error  that  her  remedy  is  exclusively 
in  the  Orphans*  Court.  The  argument  is,  not  that  any  Act  of 
Assembly  has  expressly  taken  away  from  the  Courts  of  Common 
Pleas  jurisdiction  in  such  a  case,  but  that  a  new  remedy  has  been 
.created  which  must  be  sought  in  the  Orphans*  Court;  and  that 
this  new  remedy,  under  the  Act  of  March  21st  1806,  necessarily 
takes  away  all  others.  Denial  of  jurisdiction  to  the  court  of 
common  law  is  therefore  an  inference  from  the  doctrine  asserted 
that  the  legislature  has  provided  a  mode  of  recovering  dower  in 
the  Orphans'  Court,  in  all  cases  where  the  husband  of  the  de- 
mandant dies  seised  and  possessed  of  the  land  out  of  which  her 
dower  is  demanded.  In  view  of  existing  statutes,  the  inference 
is  not  certain  even  if  the  premises  be  admitted.  But  can  it  be 
maintained  that  power  has  ever  been  conferred  upon  the  Orphans' 
Court  to  enforce  a  widow's  right  to  common  law  dower  in  any 
case,  or  to  decree  a  substitute  for  it,  out  of  lands  which  her 
husband  disposed  of  by  will,  though  he  may  have  died  seised  and 
in  undisputed  possession?  I  think  it  cannot.  The  Orphans' 
Court  is  a  court  of  limited  jurisdiction,  and  possesses  no  other 
powers  than  such  as  have  been  given  to  it  by  the  legislature.  It 
is  therefore  in  the  Acts  of  Assembly  relating  to  it  that  the  power 
asserted  is  to  be  found,  if  it  exists  at  all,  and  it  is  there  that  the 
remedy  of  a  testator's  widow  is  pointed  out,  if  there  be  any 
remedy  for  denial  of  her  dower  enforceable  in  that  court.  It 
will  not  answer  to  say,  as  is  sometimes  loosely  said,  that  the 
estate  of  every  decedent  passes  of  course  through  the  Orphans' 
Court  for  settlement,  and  that  whatever  is  necessary  for  its  legal 
distribution  may  there  be  done.  In  very  many  cases  it  is  not 
true  that  the  real  estate  of  a  decedent  comes  into  the  Orphans' 
Court.  Generally  that  court  has  nothing  to  do  with  lands  that 
pass  by  will,  nor  indeed  with  any  lands  of  a  decedent,  unless 
they  are  needed  for  the  payment  of  his  debts,  or  unless  partition 
among  heirs  is  required  to  be  made.  And  even  in  such  partition 
its  jurisdiction  is  not  exclusive.  The  Act  of  April  2l8t  1846, 
P.  L.  426,  enacted  that  "nothing  contained  in  the  act  entitled 
'  An  Act  relating  to  the  Orphans'  Court,  passed  the  29th  day  of 
March  1832,  shall  be  construed  to  give  the  Orphans'  Courts  of 
this  Commonwealth  exclusive  jurisdiction  in  the  partition  and 
valuation  of  the  real  estate  of  intestates,  or  to  prevent  any  of 
the  parties  interested  in  such  real  estate  from  proceeding  by 
action  of  partition  in  the  other  courts  of  this  Commonwealth, 
which  have  jurisdiction  of  the  action  of  partition.'  "  To  show 
then  that  the  Orphans*  Court  alone  can  be  resorted  to  to  enforce 
the  assignment  of  a  widow's  dower  in  lands  of  which  he  died 
seised,  and  which  he   disposed  of  by  will,  something  more  is 
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neces'sary  than  the  vague  and  inaccurate  assertion  that  the  estate 
of  every  decedent  passes  of  course  into  that  court. 

Before  proceeding  to  a  more  minute  examination  of  the  ques- 
tion raised  by  the  first  assignment  of  error,  a  few  observations 
bearing  upon  it  may  be  premised.  The  common  law  of  England 
is  the  law  of  this  state,  except  so  far  as  it  has  been  altered  by 
our  legislation.  Under  the  common  law,  a  widow  is  entitled  to 
a  peculiar  estate  technically  called  dower,  in  all  the  lands  of 
which  her  husband  was  seised  during  her  coverture,  and  espe- 
cially in  all  of  which  he  died  seised.  In  claiming  it,  the  widow 
does  riot  claim  as  an  heir.  She  is  a  purchaser,  and  her  title  is 
paramount  to  that  of  the  heir.  Some  things  indeed  bar  dower 
in  this  state,  which  have  no  such  effect  in  England.  Such  as  the 
wife's  joinder  in  a  deed  with  her  husband  with  a  separate  ac- 
knowledgment, and  judicial  sales,  either  before  or  after  his  death, 
for  the  payment  of  his  debts,  but  in  the  absence  of  these,  a 
widow's  right  to  dower  is  as  absolute  with  us  as  it  is  in  England, 
and  even  more  extensive.  Thus  she  is  dowable  of  estates  of 
which  her  husband  had  no  legal  seisin,  12  S.  &  R.  18 ;  of  trust 
estates,  improvement  rights,  &c.,  2  Yeates  615,  2  S.  &  R.  556; 
2  Jones  149.  In  cases  of  the  intestacy  of  the  husband,  a  sub- 
stitute is  provided  for  it,  but,  being  a  common  law  right,  it  is  not 
taken  away  by  anything  less  than  unequivocal  statutory  enact- 
ment. The  presumption  always  is  that  a  statute  does  not  intend 
a  greater  change  in  the  common  law  than  is  necessary  to  give 
eflFect  to  the  enactment. 

It  is  also  noteworthy  that  nowhere,  in  all  our  Acts  of  Assem- 
bly, is  power  conferred  upon  the  Orphans*  Court  to  assign  to  a 
widow  common  law  dower  in  any  case,  not  even  in  a  case  of  intes- 
tacy. No  one  asserts  that  such  a  power  has  been  conferred. 
All  that  is  claimed  is  that  a  new  interest  has  been  provided  for 
the  widow,  which  the  statute  declares  to  be  in  satisfaction  of  her 
dower  at  common  law,  and  which  the  Orphans*  Court  is  empow- 
ered to  decree  to  her.  There  are,  however,  but  two  substitutes 
for  dower  recognised  by  our  legislation,  which  did  not  exist  at 
common  law,  if  indeed  there  be  more  than  one.  The  first  is  an 
accepted  devise  or  bequest  under  the  will  of  the  deceased  hus- 
band, which  by  the  Act  of  April  4th  1797,  re-enacted  in  the 
Statute  of  Wills  of  April  8th  1833,  is  declared  to  be  in  lieu  and 
^ar  of  the  widow's  dower  out  of  his  estate,  in  like  manner  as  if 
it  Were  so  expressed  in  the  will,  unless  declared  otherwise  in  the 
will.  This  is  little  more  than  the  introduction  of  a  new  rule  of 
construction.  Yet  even  this  does  not  take  away  her  right  of 
dower  out  of  lands  aliened  by  the  husband  in  his  lifetime,  and 
during  her  coverture  :  Borland  i».  Nichols,  2  Jones  38.  The  other 
substitute  is  the  share  of  th*^  estate  of  an  intestate,  directed  to 
be  allotted  to  the  widow  under  the  intestate  laws.     This  the  Act 
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of  April  19th  1794  enacted,  should  "be  in  lieu  and  satisfaction 
of  her  dower  at  common  law,**  and  the  i^vised  Act  of  April  8th 
1833  (passed  on  the  same  day  with  the  Statute  of  Wills),  repeated 
the  enactment  in  substance,  and  without  change  of  meaning.  It 
is  plain,  from  the  language  of  these  acts,  that  the  legislature  did 
not  intend  to  interfere  with  a  widow's  right  of  dower  out  of  any 
lands  except  those  embraced  in  the  intestate  laws.  So  far  as 
those  lands  are  concerned,  she  is  shut  up  to  the  substitute,  but 
lands  which  do  not  descend  under  the  intCvState  laws  are  unaffected 
by  the  enactment.  So  it  has  been  ruled  by  this  court :  Gal- 
braith  v.  Green,  13  S.  &  R.  85;  Leinaweaver  v.  Stoever,  1  W.  & 
8.  160 ;  Borland  v.  Nichols,  supra.  In  all  these  cases  the  right 
of  the  widow  to  maintain  the  common  law  writ  of  dower  was  sus- 
tained. And  dower  at  common  law  is  not  to  be  confounded  with 
the  interest  which  a  widow  takes  under  the  intestate  laws,  or  that 
which  she  may  take  under  the  will  of  her  husband.  Her  right, 
under  the  intestate  laws  is,  by  the  first  section,  confined  to  those 
lands  which  the  decedent  has  not  "disposed  of  by  will,'*  or 
''otherwise  limited  by  marriage  settlement.**  It  is  altogether 
peculiar  in  its  nature,  in  most  cases  resembling  an  annuity  or 
rent-charge,  not  a  part  of  the  land  itself,  assigned  by  metes  and 
bounds.  Nor  are  damnges  recoverable  for  failure  to  assign  it. 
In  Hinnershitz  v.  Bernhard,  1  Harris  518,  the  question  came 
directly  before  this  court,  and  it  was  held  that  the  word  "  dower," 
in  the  Statute  of  Wills,  means  common  law  dower,  and  is  there- 
fore something  different  from  the  share  givx'n  to  the  widow  by 
the  first  section  of  the  Intestate  Act. 

Now,  if  a  widow,  electing  dower  under  the  eleventh  section  of 
the  Statute  of  Wills,  rather  than  the  estate  or  property  be- 
queathed or  devised  to  her  by  the  will  of  her  husband,  has  any 
remedy  in  the  Orphans*  Court  for  the  recovery,  either  of  dower 
or  any  substitute  for  it,  the  remedy  must  be  found  in  those  Acts  of 
Assembly  which  give  the  court  power  to  make  partition  among 
the  heirs  of  the  decedent.  It  is  not  asserted  that  such  power 
is  to  be  found  anywhere  else.  But  partition  in  the  Orphans* 
Court  is  only  of  real  estate  of  which  a  decedent  has  died  intes- 
tate, with  an  exception  presently  to  be  noticed,  and  the  legisla- 
ture has  declared  what  shall  be  decreed  to  the  widow.  It  is  her 
interest  under  the  intestate  laws,  not  dower.  The  Act  of  June 
16th  1836,  P.  L.  792,  defining  the  jurisdiction  and  powers  of 
the  Orphans*  Court,  enacted  that  its  jurisdiction  should  "extend 
to  and  embrace  the,  partition  of  the  real  estate  of  intestates 
among  the  heirs.**  Until  1840,  all  the  provisions  in  our  Acts 
of  Assembly  which  gave  the  Orphans*  Court  jurisdiction  in  par- 
tition were  adapted  to  the  simple  case  of  an  intestacy  where  an 
estate  was  held  in  severalty  by  the  intestate,  and  not  adversely, 
either  in  whole  or  in  part,  by  any  of  the  children,  or  a  stranger. 
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in  other  words,  to  a  case  of  intestacy  where  the  intestate  died  sole 
seised:  Ell's  Estate,  G  Barr  457.  Even  in  cases  of  intestacy, 
where  the  lands  were  in  the  adverse  possession  of  another,  the 
Orphans'  Court  had  no  power  to  decree  partition  between  the 
widow  and  heirs :  Galbraith  v.  Green,  13  S.  &  R.  93 ;  McMasters 
V,  Carothers,  1  Barr  324.  Certainly  it  never  was  decided,  nor, 
I  presume,  supposed  by  any  lawyer,  that  the  Orphans'  Court 
had  jurisdiction  to  make  partition  of  lands  devised,  prior  to  the 
passage  of  the  Act  of  April  13th  1840.  That  act  enlarged  its 
jurisdiction  in  the  partition  and  valuation  of  the  real  estate  of 
decedents  to  all  cases  of  testacy  wherein  the  parties  interested, 
or  any  of  them,  are  minors ;  or  where  the  course  of  descent  is 
not  altered  by  the  provisions  of  the  last  will  and  testament  of 
the  decedent  (a  substantial  case  of  intestacy.)  It  also  declared 
that  the  proceedings  shall  be  the  same  as  in  cases  of  intestacy, 
subject  however,  to  the  provisions  of  the  last  will,  and  the  true 
intent  and  meaning  of  the  testator,  and  it  provided  expressly 
that  nothing  in  the  act  contained  shall  be  construed  to  pre- 
vent any  of  the  parties  interested  in  the  said  real  estate,  from 
proceeding  by  action  of  partition  as  heretofore.  Thiis,  though 
the  jurisdiction  was  enlarged  by  this  act,  the  right  to  proceed  in 
a  common  law  court  was  expressly  reserved.  And  the  proceed- 
ings in  the  partition  are  required  to  be  as  in  cases  of  intestacy. 
No  new  right  is  given  to  die  widow.  The  court  is  not  authorized 
to  substitute  anything  for  her  dower.  On  the  contrary,  the  par- 
tition must  be  made  subject  to  the  provisions  of  the  will  and  the 
intent  of  the  testator.  In  no  Orphans'  Court"  partition,  is  any 
power  given  to  the  court  to  assign  to  the  widow  anything  else 
than  a  widow's  interest  as  defined  by  the  intestate  laws,  or,  per- 
haps, under  the  Act  of  1840,  that  interest  which  was  given  to 
her  by  the  will  of  her  husband.  But  her  dower  is  neither,  as  we 
have  already  seen,  and  as  was  ruled  in  Hinnershitz  v,  Bernhard's 
Executor.  That  dower,  therefore,  she  cannot  obtain  by  any  decree 
in  partition  in  the  Orphans'  Court,  and  for  it  the  legislature  has 
provided  no  equivalent.  Then,  if  the  widow  of  a  testator,  refus- 
ing to  take  under  his  will,  is  entitled  to  common  law  dower,  and 
the  Orphans'  Court  cannot  assign  it,  there  is  nothing  to  interfere 
with  the  jurisdiction  of  the  Courts  of  Common  Pleas.  And,  even 
if  dower  could  be  obtained  in  Orphans'  Court  partition,  its  juris- 
diction in  partition  is  only  concurrent,  and  therefore,  the  Act  of 
1806,  enlarged  as  its  meaning  has  of  late  been  held  to  be,  does 
not  affect  the  common  law  remedy. 

In  the  case  now  before  us,  it  is  clear  that  the  Orphans'  Court 
is  not  authorized  to  make  partition  even,  much  less  to  assign 
dower.  The  husband  did  not  die  intestate.  He  devised  all  his 
lands.  Nor  is  it  such  a  case  of  testacy  as  by  the  Act  of  1840, 
authorized  that  court  to  make  partition.     The  course  of  descent 
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was  changed  by  the  will,  and  it  does  not  appear  that  any  minors 
are  now  interested. 

If  it  be  said  that  when  a  testator's  widow  refuses  to  take  under 
her  husband's  will,  he  is  intestate  as  to  her,  and  therefore  she 
must  go  into  the  Orphans'  Court  for  her  dower,  the  answer  is 
plain.  The  lands  have  been  **  disposed  of  by  will,"  and  therefore 
by  the  words  of  the  Act  of  Assembly  they  are  excluded  from  the 
operation  of  the  intestate  laws,  ana  from  Orphans*  Court  parti- 
tion. But  if  not  so,  only  that  which  the  widow  refuses  to  take 
is  undisposed  of,  and  therefore,  there  is  but  a  partial  intestacy. 
Only  that  is  subject  to  Orphans'  Court  partition,  and  only  in 
that,  at  most,  is  a  substitute  for  dower  provided.  Out  of  that  it 
is  impossible  to  assign  her  dower,  for  her  dower  is  out  of  all  her 
husband's  lands,  and  that,  as  we  have  seen,  is  unknown  to 
Orphans'  Court  partition.  So  it  was  substantially  ruled  in  Hin- 
nershitz  v.  Bernhard.  There  a  testator  had  bequeathed  and 
devised  a  portion  of  his  estate  to  his  widow,  by  will  dated  April 
8th  1848.  She  refused  to  take  under  the  will  and  claimed  her 
dower.  In  delivering  the  unanimous  opinion  of  this  court, 
Chief  Justice  Gibson  said  "  there  was  no  intestacy,  and  the  in- 
testate laws  have  never  operated  on  land  that  has  passed  by 
will.  In  no  part  of  them  is  the  widow's  share  called  dower.  In 
this  instance,  she  took  by  the  common  law,  and  no  more  than  it 
cave  her.  The  matter  has  been  viewed  in  this  light  by  the  pro- 
fession, for  no  lawyer  ever  thought  of  proceeding  for  dower  in 
thft  ^Orphans'  Court,  a  conclusive  proof  that  her  estate  under 
the  intestate  laws  is  peculiar."  Nor  is  there  any  case  to  be 
found  in  our  books  in  which  it  has  been  ruled  that  the  Orphans' 
Court  has  jurisdiction  to  assign  to  the  widow  of  a  testator, 
though  he  may  have  died  seised  of  lands,  either  dower  or 
an  interest  defined  by  the  intestate  laws  in  lieu  of  it,  when  she 
has  refused  to  take  the  bequest  or  devise  given  to  her  by  the 
will.  I  am  aware  that  there  are  two  or  three  obiter  dicta  to  the 
effect  that  her  remedy  is  in  that  court ;  there  is  no  such  decision. 
The  impressions  which  led  to  the  utterance  of  the  dicta  seem  to 
have  taken  their  rise  in  Thomas  v.  Simpson,  3  Barr  60,  but  they 
are  entirely  unsupported  by  it.  That  was  an  action  of  dower 
unde  nihil  habet,  brought  by  a  widow  to  recover  dower  out  of 
lands  which  her  husband  had  by  will  directed  "  should  descend 
m  the  same  manner  as  by  the  laws  of  this  Commonwealth  is 
directed  where  no  will  is  made."  The  testator  also  devised  to 
his  widow  for  a  term,  another  property,  out  of  which  dower  was 
not  demanded,  to  be  held  by  her  "in  addition  to  her  dower." 
It  was  ruled,  and  very  correctly,  that  the  action  of  dower  could 
not  be  sustained.  For  if  she  took  as  a  devisee  a  third  of  the 
lands  out  of  which  she  demanded  dower,  ejectment  was  her 
remedy,  and,  if  the  lands  were  not  devised,  but  descended  under 
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the  intestate  laws,  she  was  entitled  not  to  dower,  but  to  the 
interest  which  a  widow  takes  under  those  laws  in  the  intestate's 
estate,  and  that  interest  was,  when  the  case  was  tried,  recover- 
able only  in  the  Orphans*  Court.  The  Act  of  April  21st  1846 
had  not  then  been  passed.  It  seems  very  evident  that  a  mere 
direction  in  the  will  that  the  lands  "  should  descend  in  the  same 
manner  as  by  the  laws  of  this  Commonwealth  is  directed  where 
no  will  is  made,''  was  not  a  devise,  but  that  it  left  a  case  of  in- 
testacy, and  so  this  court  then  thought. 

The  question,  therefore,  was  whether  a  widow  is  dowable  as  at 
common  law  out  of  lands  of  which  her  husband  died  seised  and 
intestate.  That  of  course  was  settled  by  the  Intestate  Law,  which 
declared,  that  the  share  allotted  to  the  widow  in  such  a  case  shall 
be  in  lieu  of  her  dower  at  common  law.  And,  as  at  that  time, 
her  share  under  the  intestate  laws  could  be  set  apart  to  her  only 
by  partition  in  the  Orphans'  Court,  of  necessity,  no  writ  of 
dower  could  be  sustained.  The  Act  of  1806  determined  that. 
But  no  more  was  decided.  The  court  spoke  of  a  case  of  intes- 
tacy when  the  husband  died  seised.  The  opinion  starts  with  the 
assumption  that  the  property  out  of  which  dower  was  demanded 
had  not  been  disposed  of  by  will.  The  case  of  Galbraith  r. 
Green,  13  S.  &  R.  85,  was  referred  to  as  an  exception,  where  an 
action  of  dower  was  held  to  be  maintainable,  even  in  a  case  of 
intestacy,  against  one  who  held  the  lands  claiming  title  adversely 
to  the  heirs,  and  the  court  said,  *'  indeed  no  case  of  intestacy  is 
recollected  (except  where  the  husband  dies  out  of  possession  of 
the  premises)  where  an  action  of  dower  can  be  sustained. 
Where  the  widow  has  a  complete  and  adequate  remedy  by  statute, 
she  is  not  permitted  to  resort  to  the  common  law  remedy,  and 
thereby  disturb  the  harmony  of  the  system  prescribed  by  legis- 
lative enactment."  Yet  this  case  of  Thomas  v.  Simpson  has 
sometimes  hastily  been  thought  to  rule  the  doctrine  that  the 
Orphans'  Court  has  exclusive  jurisdiction  to  assign  a  widow's 
dower  in  all  lands  of  which  her  husband  died  seised,  no  matter 
whether  he  disposed  of  them  by  will  or  not,  and  casual  remarks 
have  been  made  to  that  effect,  without  noticing  that  the  case  was 
one  of  intestacy.  Thus,  in  Myers  v.  Black,  5  Harris  193,  Judge 
Black  said,  in  illustration  of  his  position  that  a  common  law 
remedy  is  not  available  where  a  statutory  one  Las  been  given : 
"  This  court  has  also  decided  in  Simpson  v,  Thomas,  3  Barr  60, 
that  a  widow  whose  interest  in  the  estate  of  wh.ch  her  husband 
died  seised  and  possessed,  is  withheld  from  her,  n.ust  look  to  the 
Orphans'  Court  alone  for  redress,  the  action  of  dower  being  im- 
pliedly taken  away  by  the  statute  which  gave  her  another 
remedy.''  So  in  HoUiday  v.  Ward,  7  Harris  485,  the  same 
judge  remarked,  "  in  Simpson  v.  Thomas,  it  was  held  that  a 
widow's  action  for  dower  in  land  of  which  her  husband  died 
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seised,  could  not  bq  maintained  at  common  law."  A  similar 
thought  was  thrown  out  in  Taylor  v.  Birmingham,  5  Casey  313, 
but  it  was  unnecessary  to  the  decision  of  the  case,  which  was 
ejectment  against  a  purchaser  from  a  widow,  to  whom  neither 
dower  nor  a  share  under  the  intestate  laws  had  been  assigned. 
None  of  these  dicta,  unqualified  as  they  are,  find  any  support  in 
Thomas  v,  Simpson,  or  in  any  adjudicated  case.  There  is  no 
authority  for  the  position  that  the  action  of  dower  is  taken  away 
either  expressly  or  impliedly  in  any  case,  where  the  right  of 
dower  exists.  The  Orphans*  Court  has  jurisdiction  over  the 
statutory  substitute  for  dower,  not  over  dower  itself. 

Neither  in  reason,,  nor  by  authority  then  can  it  be  maintained, 
that  a  testator's  widow  who  refuses  to  take  under  his  will  and 
elects  dower,  is  debarred  of  her  common  law  action  against  the 
testator's  devisees,  though  he  may  have  died  seised  of  the  lands 
devised,  out  of  which  dower  is  demanded.  The  first  assignment 
of  error  is  therefore  not  sustained. 

The  second  and  third  assignments  are  quite  unimportant  and 
require  no  further  notice  from  us  than  the  expression  of  our 
opinion  that  they  are  without  merit. 

It  remains  only  to  consider  the  exception  urged  against  the 
charge  of  the  court  respecting  the  effect  of  the  evidence  admitted 
to  prove  that  the  widow  had  elected  to  take  under  the  will  of  her 
husband. 

The  will  bequeathed  to  her  during  her  widowhood,  certain 
articles  of  personal  property  specifically  described,  and  certain 
other  articles  which  she  was  empowered  to  select.  It  also  gave 
to  her  during  her  widowhood,  the  use  of  the  farm,  out  of  which 
dower  is  now  claimed.  The  remainder  of  the  personalty  was 
directed  to  be  sold  and  divided  among  the  children.  In  case 
the  widow  married  again,  the  testator  directed  that  the  farm 
should  be  divided  equally  among  his  four  sons,  who  were  required 
to  make  payments  to  the  daughters.  The  will  was  dated  on  the 
16th  of  February  1843,  and  admitted  to  probate  on  the  12th  of 
March  in  the  same  year,  letters  testamentary  being  granted  to 
Hannah  Bradford,  the  widow,  and  to  an  executor.  The  articles 
bequeathed  to  the  widow  were  inventoried  in  a  distinct  list 
for  her,  and  in  her  presence,  and  she  chose  those  which  she  was 
empowered  to  select.  The  appraised  value  of  the  articles  was 
$553.12,  and  the  inventory  was  filed  on  the  8th  day  of  April 
1843.  It  stated  on  its  face,  that  it  was  *'  the  inventory  of  the 
property  taken  by  Hannah  Bradford,  as  per  the  last  will  and 
testament  of  Henry  Bradford,  deceased."  She  continued  to  live 
on  the  farm  until  1849,  rented  away  portions  of  it,  receiving  the 
rents,  sold  a  part  of  the  personal  property  taken  by  her,  said 
she  had  concluded  to  accept  her  husband's  will,  and  wanted  no- 
thing changed   he  had  done.     In  her  own  name,  and  without 
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joining  the  devisees  of  the  land  in  remainder,  or  their  guardian, 
she  notified  a  tenant  to  quit,  and  she  accounted  to  the  estate 
neither  for  the  personal  property  taken  by  her  under  the  will, 
nor  for  the  rents,  or  profits  of  the  farm.  In  1849,  having  mar- 
ried again,  she  left  the  farm,  and  eleven  years  thereafter  joined 
her  second  husband  in  bringing  this  action  of  dower.  It  was  in 
reference  to  this  evidence  and  more  of  a  similar  character  that 
the  learned  judge  charged  the  jury  as  follows :  "  On  the  part  of 
the  plaintiff  it  is  contended  that  she  did  not  remain  upon  the  land 
in  pursuance  of  her  estate  under  the  will ;  but  that,  being  left 
upon  it,  at  the  death  of  her  husband  with  a  family  of  small 
children,  she  remained  there  only  for  the  purpose  of  keeping 
the  children  together,  and  raising  them  decently  and  advantage- 
ously upon  their  own  land,  and  that  she  did  actually  manage  it 
for  their  benefit  and  not  for  her  own.  If  you  should  find  that 
this  was  the  true  reason  of  her  remaining  upon  the  land,,  then 
that  fact  would  not  bar  her  recovery  here.  And  we  instruct  you 
in  like  manner,  respecting  the  acceptance  of  the  farming  utensil  i 
and  personal  property  given  her  in  the  will.  If  she  took  thesn 
merely  for  the  purpose  of  carrying  on  the  business  of  the  farn, 
and  keeping  up  the  household  and  maintaining  the  family,  thif^ 
would  not  be  an  election  to  accept  it  under  the  bequest.** 

I  think  this  was  putting  the  case  to  the  jury  more  favorablj, 
for  the  demandant  than  the  evidence  warranted. 

That  an  election  may  be  evidenced  by  matter  in  pais  as  well 
as  by  matter  of  record  is  certain,  and  it  was  conceded  in  tku 
court  below.  It  is  true,  nothing  less  than  unequivocal  acts  will 
prove  an  election,  and  they  must  be  acts  done  with  the  kno^'. ' 
ledge  of  the  party's  rights,  as  well  as  of  the  circumstances  of  tho 
case.  Nothing  less  than  an  act  of  choice  intelligently  done  wiM 
suffice.  When  the  question  is  as  it  was  in  this  case,  whether  n 
widow  has  elected  to  take  a  devise  or  a  bequest  under  her  huif- 
band*s  will,  in  lieu  of  dower  at  law,  it  is  not  sufficient  to  proi  o 
that  she  has  been  merely  passive,  or  even  that  she  has  received 
the  property  given  to  her  by  the  will,  unless  she  knew  the  situa- 
tion of  her  husband's  estate,  and  the  relative  value  of  the  pro- 
perties between  which  she  was  empowered  to  choose.  All  this 
must  be  conceded.  And  so,  even  when  a  widow  has  the  requisite 
knowledge,  where  an  act  done  by  her  is  equivocal,  the  intention 
with  which  the  act  was  done  is  material  to  be  considered.  But 
a  widow  who,  after  having  become  acquainted  with  all  that  is 
necessary  for  her  to  know  in  order  to  make  a  binding  election, 
receives  the  gift  conferred  by  her  husband's  will,  and  uses  it  as 
her  own,  is  not  at  liberty  to  say  she  did  not  intend  to  relinquish 
dower.  Her  acts  are  inconsistent  with  any  other  intention. 
They  are  not  equivocal.  She  has  no  right  to  the  gift  except  as 
a  legatee  or  devisee,  and  her  taking  and  using' it  is  an  admission 
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that  she  chooses  to  take  under  the  will.  It  necessarily  involves 
an  election,  and  in  the  case  supposed,  a  case  where  there  is  full 
knowledge,  it  bars  her  dower.  There  are  undoubtedly  decisions 
that  a  widow  may  elect  dower  even  after  she  has  claimed  and 
received  the  legacy  or  devise  made  to  her,  but  she  nay  not  re- 
ceive and  hold  the  benefits  conferred  by  the  will  of  her  husband, 
after  the  extent  of  her  rights  has  become  known  to  her,  and 
then  retract  her  election. 

In  the  case  before  us,  the  widow  was  an  executrix,  and  acted 
as  such.  She  took  out  lettei:?  testamentary.  It  was  her  duty  to 
inform  herself  of  the  situation,  circumstances,  and  value  of  her 
husband's  estate.  She  must,  therefore,  be  presumed  to  have 
known.  All  the  personalty  was  spread  before  her,  and  she  took 
a  large  portion  of  it.  To  no  part  of  it  had  she  any  right  except 
as  legatee.  She  took  it  expressly  under  the  will,  used  it  as  her 
own,  and  never  afterwards  until  this  suit  was  brought,  retracted 
this  act  of  choice.  Not  even  yet  has  she  returned  or  oflFered  to 
return  all  that  she  claimed  and  received.  She  continued  on  the 
farm  as  long  as  the  will  gave  her  a  right  to  continue,  and  left 
v.hen  her  Estate  under  the  will  terminated.  Her  continued 
possession  was  rightful  if  she  held  as  devisee ;  it  was  wrongful 
il  she  had  made  no  election  to  take  under  the  will. 

It  was  a  fault  in  the  instruction  given  by  the  learned  judge  to 
t  lie  jury,  that  he  confounded  a  supposed  motive  for  the  widow's 
i.cts  with  the  acts  themselves.  We  see  no  evidence  that  she  con- 
tinued on  the  farm  only  for  the  purpose  of  keeping  the  children 
.together,  or  that  she  took  the  personal  property  merely  for  the 
Jiurpose  of  carrying  on  the  business  of  the  farm,  and  keeping 
up  the  household,  and  maintaining  the  family,  and  it  was  erro- 
neous, therefore,  to  submit  the  question  whether  she  did  to  the 
Jury.  3ut  if  such  were  her  purposes  and  motives,  they  were 
I  erfectly  consistent  with  her  having  elected  to  take  under  the 
I  fill,  and  therefore  the  jury  should  not  have  been  told  that  taking 
t  lie  property  with  such  motives  was  not  an  election.  Maintain- 
i  ig  the  family,  and  keeping  them  together,  may  well  have  been 
1  le  very  objects  which  determined  her  choice,  and  led  her  to 
prefer  taking  under  the  will  to  claiming  her  dower  at  law.  The 
true  question  to  be  answered  was,  not  what  her  motives  were,  or  her 
purposes  in  regard  to  the  piroperty,  but  whether  she  had  elected 
to  take  what  her  husband  had  given  her  by  his  will. 

And  had  her  acts  of  taking  and  using  the  legacy  and  devise 
been  of  doubtful  import,  the  lapse  of  time  before  she  asserted 
any  claim  against  the  will  is  a  pregnant  and  decisive  fact, 
overlooked  in  the  presentation  of  the  case  to  the  jury.  She 
allowed  seventeen  years  after  she  took  the  personal  property  to 
pass  away  before  she  brought  this  action.  Meanwhile,  after  her 
full  enjoyment  of  the  particular  estate  in  the  farm  devised  to 
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her,  the  land  has  passed  to  the  devisees  in  remainder,  who,  in 
taking  it,  assumed  to  make  payments  to  their  sisters.  It  is  at 
least  presumable  that  the  entire  estate  has  been  settled  according 
to  the  directions  of  the  will.  Now,  were  it  admitted  that  before 
1849,  while  she  remained  in  possession  of  the  land,  she  might 
have  denied  that  her  acts  were  in  pursuance  of  an  election  to 
take  under  the  will,  surely  she  cannot,  eleven  years  after  she 
removed  from  the  farm,  and  after  it  had  gone  to  the  devisees  for  dis- 
tribution. They  might  fairly  have  concluded  she  had  no  title  to 
dower.  I  know  of  no  case  in  which  it  has  been  held  that  a  lapse 
of  time  of  more  than  five  years  after  acts  done,  which  are  usually 
treated  as  indicating  an  election,  will  not  be  binding  upon  a 
widow,  and  prevent  her  denial  of  an  election,  though  the  acts 
were  done  in  ignorance  of  her  rights.  Here  are  seventeen  years 
without  ignorance.  It  would  be  inequitable  for  her  now  to  dis- 
turb the  devisees  in  remainder,  or  those  claiming  under  them. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Plitt  versus  Cox. 

Bight  of  Way. — GrarU  of,  inferred  from   User  by  Owner  of  adjoining 

Property, 

A.|  baying  releaBed  to  the  state  portions  of  bis  grounds  for  a  canal  basin 
and  for  a  railroad  track,  afterwards  laid  out  and  sold  lots  between  the  basin 
and  the  track,  to  parties  who  for  more  than  twenty-one  years  used  the  ground 
covered  by  the  track  (which  was  laid  along  a  street)  in  crossing  to  and  from 
their  lots  to  the  street,  having  no  other  outlet.  Subsequently,  on  sale  of  the 
railroad  and  canal,  under  Act  Ma^  16th  1857,  the  track  was  taken  up  by  the 
grautees  of  the  state,  when  the  original  grantor  sold  a  portion  of  the  strip  of 
land,  which  had  been  covered  bv  the  track,  to  one  whose  vendee  built  upon  it, 
thereby  cutting  off  in  part  a  basin  lotowner  from  the  street.  On  bill  in  equity 
for  an  injunction,  it  was  Held, 

1.  That  the  purchaser  of  the  ground  covered  by  the  track  could  not  build 
thereon,  because  by  the  terms  of  the  act  authorizing  the  sale,  tl\6  railroad  was 
to  remain  a  highway  for  ever : 

2.  That  the  continued  and  uninterrupted  use  of  the  ground  as  a  passage- 
way by  the  complainant  and  the  other  basin  lotowners  for  more  than  twenty- 
one  years,  raised  a  presumption  of  right,  such  as  to  entitle  him  to  have  the 
ground  remain  open : 

3.  That  after  he  had  surrendered  the  open  space  between  the  lots  and  the 
street  for  a  highway,  the  common  grantor  of  the  state  and  the  lotholders  by 
his  sale  to  them,  annexed  the  use  of  that  highway  to  the  ownership  of  the  lots, 
and  neither  he  nor  any  person  claiming  under  him  could  thereafter  take  it 
away. 

Appeal  from  the  Common  Pleas  of  Cambria  county.  Sitting 
in  Equity. 

This  was  a  proceeding  in  equity,  founded  on  a  bill  filed  by 
Lewis  Plitt,  of  Johnstown,  against  John  Cox,  of  Conemaugh, 
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praying  for  an  injunction  to  restrain  the  defendant  and  others 
under  him  from  entering  and  building  upon  a  strip  of  land  be- 
tween the  warehouse  and  a  lot  of  complainant  in  Conemaugh, 
which  complainant  claimed  was  appurtenant  to  his  lot,  and  to 
which  defendant  had  no  valid  title. 

The  material  facts  of  the  case  are  fully  stated  in  the  opinion 
of  this  court. 

On  hearing  the  case,  the  court  granted  the  perpetual  injunc- 
tion prayed  for,  with  costs,  from  which  the  defendant  appealed. 

James  Potts,  for  appellant. 

A.  Kopelin,  for  appellee. 

The  opinion  of  the  court  was  delivered,  January  26th  1863,  by 
Strong,  J. — It  is  not  easy  to  understand  this  case,  in  conse- 
quence of  our  not  having  been  furnished  with  any  of  the  plots 
or  drafts  that  were  used  in  the  court  below,  not  even  with  those 
that  were  proved  by  the  testimony  of  witnesses  taken  by  the  ex- 
aminer. The  facts,  however,  as  we  glean  them  from  the  evidence, 
appear  to  be  as  follows : — The  Commonwealth  had  a  canal  basin 
upon  land  which  had  belonged  to  Peter  Levengood.  Upon  one 
side  of  the  basin  the  canal  commissioners  had  constructed  the 
Portage  Railroad,  adjacent  to  and  along  the  line  of  what  was 
called  Railroad  street,  in  the  borough  of  Conemagh,  and  they  had 
settled  with  Peter  Levengood,  who  was  the  owner  of  all  the 
ground  between  the  basin  and  the  street,  and  had  taken  his  re- 
lease. Subsequent  to  this,  which  was  in  1834,  Levengood  sold 
lots  on  the  basin,  between  it  and  the  railroad,  and  separated 
from  Railroad  street  only  by  the  railroad.  Of  these  lots  the 
complainant  is  the  owner  of  one.  He  and  the  other  basin  lot- 
holders  have  used  the  ground  occupied  by  the  railroad  for  lateral 
railroads,  turn  tables  and  passage  to  the  street  for  more  than 
twenty-five  years,  and  in  fact  the  lotowners,  when  they  purchased, 
had  no  outlet  landward  except  across  the  ground  occupied  by  the 
Portage  Railroad  to  the  street,  nor  have  they  had  at  any  time 
since.  An  open  space,  where  the  railroad  was  constructed,  was 
at  the  time  of  Levengood's  sale,  essential  to  the  enjoyment  of 
the  basin  lots  purchased  from  him.  The  railroad  having  fallen 
into  disuse,  as  such,  and  the  track  having  been  taken  up  by  the 
purchasers  from  the  Commonwealth,  Mr.  Levengood  has  sold  a 
part  of  the  ground  upon  which  the  track  was  laid,  and  the  de- 
fendant who  purchased  mediately  or  immediately  from  him,  has 
proceeded  to  erect  a  building  upon  it,  between  the  property  of 
the  complainant  and  Railroad  street.  It  was  to  prevent  such  an 
erection  that  his  bill  was  filed.  It  may  be  doubted  whether, 
under  the  Act  of  May  16th  1857,  which  authorized  the  sale  of 
the  railroad  and  canal,  there  could  be  any  such  ab?ir>dor^r^*  ?<i 
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would  authorize  Levengood  or  his  assignees  to  resume  possession 
of  the  railroad  track,  and  use  it  for  any  other  purpose  than  that 
of  a  public  highway.  If  he  can,  it  must  be  done  in  direct  colli- 
sion with  the  enactment  which  declares  that  the  railroad  shall 
remain  a  public  highway  for  ever.  But,  without  pressing  this 
consideration,  the  continued  and  uninterrupted  use  of  the  ground, 
as  a  passage-way  by  the  complainant,  or  those  under  whom  he 
holds,  and  the  other  basin  lotholders  for  more  than  twenty-one 
years,  which  the  proofs  sufficiently  establish,  raises  such  a  pre- 
sumption of  right  as  to  entitle  the  complainant  to  have  the  ground 
remain  open. 

And  still  more,  when  Mr.  Levengood  sold  the  lots  on  the  basin, 
they  fronted  on  the  open  space  occupied  by  the  railroad,  which 
he  had  previously  surrendered  for  a  highway.  By  his  sale,  then, 
he  annexed  the  use  of  that  highway  to  the  ownership  of  the  lots, 
and  neither  he  nor  any  person  under  him  can  take  it  away.  His 
case  is  like  that  of  one  who  has  sold  lots  fronting  on  a  common 
road  through  his  farm.  If  the  road  be  vacated,  and  the  rights 
of  the  public  cease,  he  may  not  close  it  up  against  his  vendees, 
for  his  grant  estops  him.  All  ways  passed  as  permanent  appur- 
tenances to  the  lots  conveyed. 

It  follows  that  the  act  of  the  defendant,  in  erecting  a  build- 
ing  on  the  ground  intervening  between  the  lots  of  the  complain- 
ant and  Railroad  street  was  contrary  to  law,  and  such  as  a  court 
of  equity  will  enjoin  against. 

And  now,  to  wit,  June  26th  1863,  this  cause  having 
been  submitted  upon  printed  arguments,  and  having 
been  duly  considered,  it  is  ordered,  adjudged,  and 
decreed,  that  the  decree  of  the  Court  of  Common 
Pleas  of  Cambria  county  be  affirmed,  with  costs,  and 
the  record  is  remitted. 


If^iil         Irwin  verms  The  Pittsburgh  and  ConnellsviUe  Rail- 
2?sc  3  road  Company. 


Liahility  of  Garnishee,  as  to  Interest  and  Costs. 

1.  A  gamisbee  in  an  execution  attachment  is  not  liable  for  interest  on  the 
money  in  his  hands  due  the  defendant  therein,  while  the  action  is  pending: 
and  in  all  attachment  cases  a  garnishee  without  fault  recovers  costs. 

2.  The  party  injured  by  the  loss  of  interest  has  his  remedy  against  thje 
wrongful  btigant:  and  if  he  appears  and  interpleads  may  recover  such  interest 
in  the  same  suit  in  which  the  right  to  the  principal  sum  is  decided. 

3.  In  an  execution  attachment,  the  defendant  having  admitted  the  debt  and 
suggested  an  assignment  of  it,  the  assignees  were  summoned,  who  asserted 
their  claim  against  the  attachment.  Held,  That  the  case  was  in  fact  an  inter- 
pleader, the  issue  of  which  the  defendant  was  bound  to  await  before  paying 

^  the  money :  and  that  he  was  not  in  fault  in  not  paying  the  fund  into  court, 

c^K^  where  he  hadJ)een  ruled  to  do  so  by  the  assignees. 
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Error  to  the  District  Court  of  Allegheny  county. 

The  points  in  this  case  arose  under  a  rule,  granted  on  motion 
of  the  defendant  in  a  judgment  in  the  court  below,  to  show  cause 
why  an  execution  in  the  hands  of  the  sheriff  against  him  should 
not  be  restricted  to  the  collection  of  the  judgment  and  interest 
up  to  the  date  of  an  attachment  execution  which  had  been  served 
upon  him. 

The  case  was  this : — On  the  12th  day  of  October  1858,  the 
Pittsburgh  &  Connellsville  Railroad  Company  obtained  a  judg- 
ment in  the  District  Court  of  Alleheny  county,  against  Thomas 
Irwin  for  the  sum  of  $2343  ;  and  on  the  4th  day  of  Decem- 
ber 1858,  William  Bakewell  and  R.  Biddle  Roberts,  Esqrs., 
served  on  him  a  written  notice  that  the  said  judgment  had  been 
assigned  to  them,  of  record,  on  the  20th  day  of  October  1858. 
On  the  19th  of  October  1858,  Thompson  Bell  obtained  a  judg- 
ment in  the  District  Court  of  Allegheny  county,  against  the 
Pittsburgh  and  Connellsville  Railroad  Company,  for  the  sum  of 
$5131  48 ;  and  on  the  25th  of  October  1858,  issued  an  execu- 
tion attachment  on  his  judgment,  with  clause  of  eci.  fa,  to 
Thomas  Irwin,  attaching  the  said  judgment  of  the  Pittsburgh 
and  Connellsville  Railroad  Company.  The  attachment  was 
served  on  Irwin  on  the  26th  of  October  1858.  On  the  11th  of 
March  1860  Bell  filed  interrogatories  addressed  to  the  gar- 
nishees, and  obtained  a  rule  to  answer  on  ten  days*  notice.  Mr. 
Irwin  filed  his  answer,  stating  the  fact  that  the  Pittsburgh  and 
Connellsville  Railroad  Company  obtained  a  judgment  against 
him  in  the  District  Court  of  Allegheny  county,  for  the  sum  of 
$2343;  and  that  he  received  notice  from  William  Bakewell 
and  R.  Biddle  Roberts,  Esqrs.,  trustees,  &c.,  that  the  same  was 
assigned  to  them.  Bell,  the  plaintiff  in  the  execution  attach- 
ment, claimed  that  the  said  assignment  was  void  as  to  the  credi- 
tors of  defendant,  and  ruled  to  garnishees  to  plead,  and  have 
the  cause  put  upon  the  trial  list ;  after  which  it  was  continued 
from  time  to  time,  until  the  25th  of  June  1862.  The  garnishee, 
Irwin,  claimed  that  he  was  not  bound  to  pay  interest  on  said 
judgment,  from  and  after  service  of  the  attachment,  and  during 
its  pendency  as  aforesaid.  To  settle  this  question,  he  made  ap- 
plication to  the  court  below,  and  obtained  a  rule  on  the  company 
to  shoV  cause  why  the  execution  then  in  the  sheriff's  hands 
should  not  be  restricted  to  the  collection  of  the  judgment  and 
interest  thereon,  to  the  date  of  the  service  of  the  attachment. 
The  court  below  discharged  this  rule,  holding  that  the  plaintiff 
in  error  was  liable  for  interest  from  the  date  of  the  judgment  to 
the  date  of  its  payment,  notwithstanding  the  pendency  of  the 
attachment,  and  the  proceedings  therein,  as  aforesaid. 

The  case  was  then  removed  into  this  court  by  Irwin,  for  whom 
the  following  errors  were  assigned. 
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Ist.  The  court  below  erred  in  refusing  to  make  absolute  the 
rule  to  show  cause  why  the  execution  on  said  judgment  should 
not  be  restricted  to  the  collection  of  interest  from  the  date  of 
said  judgment,  October  6th  1858,  to  the  date  of  the  service  of 
the  execution  attachment,  October  26th  1858. 

2d.  The  court  below  erred  in  deciding  that  a  garnishee  in  an 
execution  attachment  is  liable  for  interest  on  the  moneys  in  his 
hands  due  the  defendant  therein  during  the  pendency  of  the 
same. 

Kirkpatrick  and  Mellon  for  plaintiff  in  error. 

James  H.  Sewell  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  November  18th  1862,  by 

LowRiE,  C.  J. — If  there  is  error  here,  it  ought  to  be  corrected, 
and  we  raise  no  question  about  the  form  of  the  remedy,  since  the 
parties  do  not. 

When  two  or  more  persons  dispute  about  property  or  money  in 
the  hands  of  another,  who  has  no  interest  in  the  dispute,  he  ought 
not  to  suffer  in  costs  or  damages  for  their  litigation,  or  for  the 
delay  of  payment  or  delivery  which  it  occasions,  and  these  ought 
to  be  borne  by  him  who  wrongfully  causes  the  litigation. 

This  rule  of  law  is  very  obviously  just,  and  is  enforced  wher- 
ever the  forms  of  the  proceeding  are  provided  for  such  a  case,  or 
are  deemed  plastic  enough  to  admit  it.  It  appears  abundantly 
in  the  common  law  interpleader  case  to  be  found  in  9  Vin.  Ab. 
437,  Interpleader  (S.  2),  a  condensed  summary  of  which  may  be 
found  in  1  Casey  301.  And  it  would  of  course,  include  interest 
in  proper  cases.  It  appears  also  in  our  execution  attachment 
law  of  16th  June  1836,  ss.  32,  34,  providing  that  bail  for  damages 
shall  be  given  before  attaching  stock  not  standing  in  the  name 
of  the  defendant,  or  before  another  than  the  defendant  shall  be 
allowed  to  intervene  and  claim  as  his  own,  stock  that  does  stand 
in  the  defendant's  name. 

And  so  far  as  relates  to  costs,  it  appears  in  all  our  attachment 
cases,  that  a  garnishee  without  fault  recovers  them,  as  a  stake- 
holder does  in  interpleaders  in  equity ;  6  Ves.  Jr.  418 ;  9  Id.  107 ; 
19  Id.  205;  5  Simons  19  ;  6  Johns.  C.  R.  445  ;  2  Paige  209  ;  1 
Hopkins  224,  272 ;  1  Cowan  610,  and  in  interpleaders  under  the 
British  interpleader  statute  of  1  &  2  Wm.  4,  c.  68 ;  3  M.  & 
Scott  174,  180 ;  7  Scott  281.  We  have  always  held  that  the 
garnishee  is  not  liable  to  interest  pending  the  litigation  ;  9  Barr 
470.  That  damages  are  not  usually  given  in  equity  interpleader 
cases,  arises  from  the  fact,  that  they  usually  stop  by  giving  the 
stakeholder  his  costs,  and  sending  the  other  parties  to  try  their 
rights  at  law. 
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As  well  might  one  be  charged  damages  for  a  wrongful  detention 
of  goods  that  have  been  attached  in  his  hands,  as  be  charged  with 
interest  on  money  so  attached  and  detained.  The  party  injured 
usually  has  his  remedy  against  the  sheriff  and  plaintiff  in  such 
cases.  And  it  seems  to  us  clear,  that  in  such  a  case  as  this,  he 
would  have  his  remedy  for  his  loss  of  interest  against  the  wrongful 
litigant ;  and  we  do  not  see  any  good  reason  why,  if  he  appears 
and  interpleads,*he  may  not  recover  it  in  the  case  in  which  the 
right  to  the  principal  is  decided.  He  cannot  claim  it  against  the 
innocent  stakeholder. 

In  this  case  the  debt  was  due  on  a  judgment  in  favor  of  the 
railroad  company,  assigned  on  the  record  to  Bakewell  and  Roberts, 
and  these  assignees,  as  well  as  the  defendant,  were  summoned  as 
garnishees.  The  defendant  admitted  the  debt  and  suggested  the 
assignment,  and  the  assignees  asserted  their  claim  in  defence  of 
the  defendant  against  the  execution  attachment.  The  case  there- 
fore became  in  fact,  though  not  in  form,  a  case  of  interpleader, 
and  the  defendant  was  bound  to  await  its  issue,  before  he  could  pay 
over  the  money.  And  he  was  in  no  fault  in  not  paying  the  money 
into  court,  since  the  assignees,  also  parties  to  the  suit,  did  not  rule 
him  to  do  so.  His  answer  is  not  put  upon  our  paper  books,  but 
we  presume  that,  in  admitting  the  debt,  he  admitted  his  readiness 
to  pay  it. 

Execution  set  aside  as  to  all  interest  accruing  pending  the  exe- 
cution attachment  of  Bell  v.  P.  &  C.  R.  R.  Co.,  No  707,  Nov. 
Term  1858,  in  the  District  Court,  and  record  remitted  at  the 
costs  of  the  plaintiffs  below. 


Monongahela  Insurance  Company  vei^sus  Chester. 

Capture  of  insured  Steamer  by  Troops  acting  under  Authority  of  the 
Confederate  States,  effect  of  on  Folicy, — ^^  Enemies ,  Pirates^  and  Assail- 
iny  Thieves^^  in  Policy,  meaning  of. — Judgment  of  Inferior  Court  not 
reversed  if  valid  on  any  Grounds, 

1.  A  steamboat  insured  against  perils  by  "  enemies,  pirates,  and  assailing 
thieves,"  and  "  all  such  losses  which  shall  come  to  the  damage  of  said  steamer, 
according  to  the  true  intent  and  meaning  of  the  policy,"  was  captured  by  an 
armed  force  acting  under  the  authority  of  the  so-called  Confederate  States  of 
America.  In  an  action  on  the  policy  it  was  Hdd,  That  the  loss  was  within 
the  terms  of  the  policy,  the  general  clause  *'  all  such  losses,"  following  the 
enumerated  perils,  being  in  itself  suflScient  to  cover  the  loss. 

2.  Though  the  term  "enemies,"  when  rigidly  construed  means  public 
enemies,  so  that  the  policy  in  strictness  would  hardly  cover  the  loss,  yet  as 
indemnity  is  the  object  of  insurance,  and  as  it  is  a  rule  in  marine  policies  that 
where  the  loss  is  of  a  like  nature  with  the  specified  peril,  or  substantially 
within  its  meaning,  the  underwriters  are  liable,  the  loss  would  be  covered  by 
the  peril  of  "  enemies,"  insured  against  in  the  policy. 
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3.  The  United  States  government  has  so  conducted  and  treated  the  contest 
between  it  and  the  Gontederate  States  so-called,  as  to  make  it  a  war  in  sub- 
stance, as  essentially  as  it  could  be  between  foreign  powers. 

4.  The  judgment  of  an  inferior  court,  will  be  maintained  if  sustainable  on 
any  ground,  though  the  reasons  given  in  the  court  below  be  insufficient:  so 
that,  where  in  the  court  below  it  was  held  that  the  loss  was  covered  by  the 
term  **  enemies,"  and  in  the  Supreme  Gourt,  that  it  was  in  any  event,  covered 
by  the  words  "all  such  losses,"  the  judgment  would  be  affirmed. 

Error  to  the  District  Court  of  Allegheny  c&unty. 

This  was  an  action  on  a  policy  of  insurance,  brought  in  the 
court  below  by  Thomas  R.  Chester,  for  the  use  of  James  A. 
Hutchison,  against  The  Monongahela  Insurance  Company,  in 
which  there  was  a  case  stated  for  the  opinion  of  the  court,  the 
material  parts  of  which  will  be  found  in  the  opinion  of  this  court. 

Under  the  rulitig  of  the  court  below,  there  was  a  verdict  and 
judgment  in  favour  of  the  plaintiff;  whereupon  the  case  was 
removed  into  this  court  by  the  defendant. 

Samilton  and  AcheBon^  for  plaintifiF  in  error. 

William  M,  Shinn  and  Kuhn^  for  defendants. 

The  opinion  of  the  court  was  delivered  February  2d  1863,  by 
Thompson,  J. — It  appears  by  the  case  stated  that  this  was  an 
action  of  debt  in  the  court  below  against  the  insurance  company, 
on  a  time-policy  issued  by  them  to  the  plaintiff,  for  the  insuring 
of  the  steamer  Mohawk,  to  continue  one  year.  The  steamer,  by 
the  terms  of  the  policy,  was  privileged  to  navigate  the  Ohio  river 
and  tributaries,  the  Mississippi  river,  at  and  between  New  Orleans 
and  Keokuk,  Iowa,  and  the  Illinois  river.  The  amount  of  risk 
tiken  was  $6000,  and  the  perils  insured  against  were  '*  of  the 
seas,  lakes,  rivers,  fires,  enemies,  pirates,  assailing  thieves,  and 
all  such  losses  and  misfortunes  which  shall  come  to  the  damage 
of  the  said  steamer  Mohawk,  according  to  the  true  intent  and 
meaning  of  this  policy." 

It  also  appears  that  on  the  20th  of  April  1861,  in  the  lifetime 
tif  the  policy,  the  steamer  being  on  her  way  up  the  Mississippi, 
touched  at  Memphis,  Tennessee,  and  was  there  forcibly  seized  by 
armed  men  professing  to  act  under  and  by  authority  of  the  so- 
called  ''  Confederate  States  of  America,"  declaring  at  the  time 
of  seizure  that  the  purpose  was  to  detain  and  confiscate  her  to 
the  use  of  the  Confederate  States,  and  that  she  was,  in  fact,  so 
detained  and  confiscated.  That  the  captain  and  crew  protested 
and  made  all  the  resistance  against  such  forcible  seizure  and  de- 
tention in  their  power,  when  at  last,  to  avoid  violence  to  them- 
selves, they  were  obliged  to  leave  and  fly  for  their  lives ;  thus  the 
steamboat  became  entirely  lost  to  the  owner,  and  was  abandoned 
to  the  underwriters  as  for  a  total  loss. 
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On  the  trial  below  it  would  appear  that  the  ground  of  recovery 
was  based  mainly  on  one  of  the  enumerated  perils — viz. :  that  the 
steamer  was  lost  by  the  act  of  "  enemies,"  and  so  the  court  ruled, 
and  hence  this  writ  of  error. 

The  term  "  enemies,**  as  used  in  the  policy,  means  public  ene- 
mies, and  is  defined  by  writers  on  national  laW  to  be  "  where  the 
whole  body  of  the  nation  is  at  war  with  another :"  Bouv.  L.  Die. 
Vattel  says,  "an*enemy  is  he  with  whom  a  nation  is  at  war:** 
Law  of  Nations  387.  Adhering  strictly  to  these  definitions,  the 
loss  here  would  hardly  be  covered  by  an  insurance  against  "  ene- 
mies.** But  this  is  too  narrow  a  ground  to  take.  Indemnity  is 
the  object  of  all  insurance,  and  in  marine  policies  the  rule  seems 
to  be  that  where  the  loss  is  of  a  like  nature  with  the  specified 
peril,  or  in  other  words,  substantially  within  its'meaning,  to  sus- 
tain the  liability  of  the  underwriters.  The  enumerated  perils  are 
described,  of  course,  by  general  terms,  while  the  varieties  of  the 
species  may  be  numerous  ;  but  if  they  substantially  belong  to  the 
class  described  by  the  terms  used,  they  are  within  it  unless  the 
pleadings  prevent ;  the  rule  being  that  "  policies  are  to  be  con- 
strued largely  for  the  benefit  of  trade :"  Hilliard  on  Ins.  201. 

The  case  of  the  meal  mob  on  the  coast  of  Ireland,  Nesbit  v. 
Lushington,  4  Term  Rep.  788,  is  illustrative  of  this  principle. 
The  mob  compelled  the  master  of  a  vessel,  driven  ashore  in  a 
stress  of  weather,  to  sell  them  the  corn  insured  and  on  board,  at 
a  price  below  its  actual  value,  and  paid  at  the  rate  prescribed ; 
and  this,  Lord  Kenyon,  C.  J.,  was  of  opinion,  would,  if  it  had 
been  so  laid,  in  claiming  as  for  a  general  average,  have  been  a 
loss  by  piracy. 

I  notice  that  in  the  argument  of  that  case  reference  was  made 
by  Mr.  Erskine,  counsel  for  the  underwriters,  to  losses  during  the 
American  war  (the  Revolution),  and  to  the  manner  of  declaring 
on  them,  and  he  said  that  the  seizures  were  always  laid  '^  by 
persons  unknown,**  and  that  no  objection  was  ever  made.  This 
was  probably  the  mode  adopted  to  avoid  the  question  made  here, 
that  the  Americans  being  in  rebellion  against  the  British  crown, 
were  not  legally  enemies;  but  this  is  conjecture. 

Of  the  same  class  of  cases  with  the  above,  is  Powell  v.  Hyde, 
84  Eng.  L.  &  Eq.  44.  It  was  the  case  of  an  English  ship  sunk  by 
a  Russian  fort  in  mistake,  supposing  it  to  be  a  Turkish  vessel. 
It  was  there  held  that  but  for  an  exception  that  the  ship  was 
warranted  free  from  capture  and  seizure,  "there  might  have 
been  a  recovery,  notwithstanding  Russia  and  England  were  at 
peace.'*  It  must  have  been  so  held,  because  it  was  within  the 
peril  covered  by  "enemies,**  "captures,"  or  the  like.  It  is  not 
ordinarily  the  case,  certainly,  that  the  acts  of  friendly  nations  are 
supposed  to  be  perils  to  be  insured  against.  As  it  was,  however, 
by  the  same  sort  of  force,  and  to  the  insured  equally  irresistible, 
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as  the  acts  of  enemies,  it  was  held  to  be  a  peril  insured  against. 
I  am  inclined,  therefore,  to  think  that  the  loss  in  this  case  might 
have  been  covered  by  the  peril  "  enemies,'*  even  if  placed  alone 
on  that  ground  by  the  pleadings,  which  was  not  the  case  here. 

The  case  stated  finds  the  seizure  to  have  been  made  by  an 
armed  force  in  military  array,  acting  by  authority  of  a  recently 
organized  government,  in  rebellion  against  the  government  of  the 
United  States.  In  substance  it  was  a  state  of  war,  and  truly  on 
a  gigantic  scale,  and  which  has  progressed  in  proportions  more 
formidable  than  any  national  war  of  modern  times.  Many  and 
bloody  battles  have  been  fought  between  the  forces  of  the  right- 
ful government  of  the  United  States,  and  those  of  the  usurping 
government  of  the  states  in  rebellion,  and  the  political  organiza- 
tion of  the  latter  has  hitherto  been  maintained.  Indeed,  our 
government,  through  the  dictates  of  humanity  doubtless,  has 
adopted  the  usages  of  lawful  war  towards  these  enemies,  and  this 
has  been  reciprocated  by  them.  Prisoners  have  been  exchanged 
under  cartels,  settled  in  the  usual  way — flags  of  truce  are  re- 
spected, and  captures  at  sea  made  and  adjudicated  to  be  lawful 
prizes,  and  the  usages  of  lawful  war  been  generally  observed 
between  the  belligerent  parties.  It  is  therefore  a  war  in  sub- 
stance as  essentially  as  it  could  be  between  foreign  powers.  The 
force  is  the  same,  the  peril  to  property  the  same,  and  hence  the 
indemnity,  I  think,  might  fairly  have  been  rested  upon  the  same 
reason  :  Pratt  on  Contraband  85.  This  treatment  of  the  contest 
by  our  government,  and  the  civilized  manner  in  which  it  has  been 
conducted,  will  nevertheless  not  reduce  the  rebellion  below  trea- 
son in  fact  and  in  spirit,  or  redeem  those  engaged  in  it  from  the 
odium  of  being  traitors  towards  their  rightful  goverument. 

But  it  is  not  at  all  indispensable  to  the  maintenance  of  this 
judgment  that  it  should  be  sustained  on  the  ground  on  which  it 
seems  to  have  been  placed  below.  The  judgment  is  right,  even 
if  the  reasons  for  it  be  insuflScient.  As  we  have  no  pleadings  in 
the  case,  we  are  not  tied  down  to  any  one  ground  of  recovery. 
If  it  be  sustainable  on  any  ground,  the  judgment  is  right.*  In 
looking  at  the  policy  we  discover  the  usual  general  clause  follow- 
ing the  enumerated  perils,  and  we  restate  the  whole  clause  to 
show  more  satisfactorily  its  bearing  on  this  case.  The  insurance 
is  against  the  perils  "  of  the  seas,  lakes,  rivers,  fires,  enemies, 
pirates,  assailing  thieves,  and  all  such  losses  and  misfortunes 
which  shall  come  to  the  damage  of  the  said  steamer  Mohawk, 
according  to  the  true  intent  and  meaning  of  this  policy." 

In  8  Kent  299,  the  learned  author  says:  "This  general 
sweeping  clause,  following  the  enumerated  list,  covers  other 
cases  of  marine  damage  of  the  like  kind  with  those  specially 
enumerated,  and  occasioned  by  similar  causes.**  This  doctrine  is 
predicated  of  a  general  clause,  difiFering  only  in  the  use  of  the  words 
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in  the  enumerated  clause,  of  "  all  other  losses,"  instead  of  "  all 
*ttcA  losses."  This  effect  of  the  general  clause  is  also  laid  down 
in  Moses  v.  The  Sun  Mutual  Insurance  Company,  1  Duer  Rep. 
159,  and  in  2  Arnould  842.  We  have  already  observed  on  the 
character  of  the  contest,  and  the  manner  in  which  it  has  been 
conducted  from  the  first,  and  surely  if  the  contest  be  not  war,  and 
those  engaged  in  it  enemies  to  the  country  and  domicil  of  the 
insured,  in  the  technical  sense  of  the  word,  the  capture  of  the 
steamer  Mohawk  resulted  from  a  very  similar  cause.  It  was  by 
an  armed  force  in  military  form,  acting  under  the  authority  of 
an  organized  although  usurping  government,  claiming  to  hold 
and  maintain  a  separate  existence  as  against  the  rightful  gov- 
ernment, and  was  an  irresistible  force  as  against  the  property 
of  the  insured,  so  that  it  became  entirely  lost  to  him.  Upon 
this  general  clause  a  recovery,  we  think,  therefore,  can  be  securely 
rested. 

These  views  entirely  and  necessarily  exclude  the  suggestion 
that  the  loss  was  covered  by  the  peril  of  "  assailing  thieves." 
The  facts  found  negative  any  such  ground  as  this. 

Judgment  a£Srmed. 


Brown  versus  Corey  &  Peterson. 

Const Uuttonalii^  of  Lateral  Railroad  Laws, —  Withdrawal  of  A'pfpeal.         |l«8  _27  _ 
—  Underground  RiglU  of  Way. — Damayes,  Tneamre  of  43         495 


1.  An  appeal,  under  the  Lateral  Railroad  Law,  from  a  report  of  viewers, 
cannot  be  discontinued  after  twenty  days  have  elapsed  from  the  filing  of  the 
report,  without  consent  of  the  opposite  party.  Query — Caa  it  be  so  discootinued 
within  the  twenty  days  without  notice  to  the  appellee  ? 

2.  Proceedings  may  be  had  against  the  owner  of  a  stratum  of  coal,  as  con- 
tradistinguished from  the  proprietor  of  the  surface,  to  obtain  from  him  an 
underground  right  of  way. 

3.  An  entry  on  another's  land  to  build  or  use  a  lateral  railroad,  is  an  entry 
under  the  state,  exercising  the  right  of  eminent  domain,  and  in  pursuance  of 
public  law ;  and  all  private  contracts  are  subordinate  thereto. 

4.  The  measure  of  damages  in  such  case  is  the  injury  done  to  the  tract, 
as  a  whole,  or  the  difference  between  its  value  at  the  time  of  the  entry  and  its 
value  after  the  oompletion  of  the  railroad. 

5.  To  ascertain  this  difference  the  jury  are  entitled  to  the  benefit  of  the 
opinions  of  witnesses  of  skill  and  judgment,  who  have  had  opportunities  to 
learn  the  value  of  the  property  in  question,  or  of  similar  properties  in  the 
ftame  neighbourhood,  and  the  grounds  of  the  opinions  may  also  be  given  to  the 
jury. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  appeal  by  William  H.  Brown  from  the  report  of 

the  viewers  appointed  on  the  petition  of  James  B.  Corey  and 

John  H.  Peterson,  for  a  lateral  railroad. 
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The  issues  were,  Ist,  in  regard  to  the  title  of  petitioners  to  the 
land  and  the  coal  claimed  by  them  in  their  petition ;  and,  2d,  should 
that  issue  be  found  in  favour  of  petitioners,  then  the  jury  was  to 
assess  the  damages  which  Brown  would  sustain. 

The  petitioners  claimed  to  own  a  river  landing  containing 
about  twenty  acres,  and  about  fourteen  acres  of  coal  under  sur- 
face of  D.  Shaw,  assignee  of  Moses  Corey ;  also  a  larger  body  of 
coal  in  the  rear,  under  the  surface  of  Bowman  and  Gray,  between 
which  and  their  Shaw  coal  intervened  the  coal  of  Brown,  lying 
under  surface  of  M.  Corey's  assignee.  The  proposed  road  began 
at  the  Monongahela  river  landing,  passed  over  the  twenty  acres 
of  surface,  through  the  fourteen  acres  of  petitioners'  coal,  then 
directly  through  the  centre  of  Brown's  coal  to  the  Bowman  coal 
tract. 

To  sustain  the  issue  upon  their  part,  as  to  title,  the  plaintiffs 
offered  a  deed  to  them  for  the  coal  under  the  Bowman  tract, 
dated  September  80th  1859 ;  and  to  show  the  title  in  them  to 
the  landing  and  the  Corey  coal,  they  off'ered  a  deed  from  Isaac  Gill 
to  Moses  Corey,  dated  December  2d  1851,  the  voluittary  assign- 
ment of  Moses  Corey  to  D.  Shaw,  January  7th  1856,  and  a  deed 
from  D.  Shaw,  assignee,  to  petitioners,  for  the  premises,  dated 
August  2d  1859.  These  deeds  were  read  under  exception  b^ 
defendant,  as  not  being  sufficient  record  evidence  of  title.  The 
plaintiff*  also  offered  evidence  as  to  possession  under  the  said 
deeds,  and  rested. 

The  defendant  then  offered  a  deed  to  him  from  Moses  Corey, 
dated  December  6th  1851,  and  duly  recorded,  conveying  the 
coal  through  which  the  proposed  road  passed ;  also  an  article  of 
agreement  from  said  Corey,  of  same  date.  This  deed  and  agree- 
ment contained  sundry  covenants  on  the  part  of  Corey,  look- 
ing to  and  facilitating  the  mining  of  the  coal  then  purchased 
by  Brown  from  Corey,  which  coal-mine  Corey  had  previously 
opened,  and  partially  mined. 

The  defendant  then  offered  to  prove  that  the  construction  and 
use  of  the  road  prayed  for  would  destroy  or  very  materially  im- 
pair the  value  of  the  coal  purchased  by  the  defendant  Brown 
from  Moses  Corey,  and  would  materially  impair  if  not  wholly 
destroy  the  rights,  privileges,  and  covenants  granted  and  made 
in  said  deed  from  Corey  to  Brown.  Among  other  things  in  this, 
that  the  greater  portion  of  said  Brown's  coal  could  not  be  taken 
out  except  at  such  risk  and  expense  as  would  render  it  almost 
if  not  altogether  valueless,  and  that  the  remainder  would  not  be 
of  sufficient  value  to'  justify  the  construction  of  a  road  and  im- 
provements to  take  it  out  for  market,  all  which  was  offered  for 
the  purpose  of  showing,  in  connection  with  said  deed, 

1.  That  petitioners  are  estopped  from  prosecuting  their  said 
petition. 
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2.  That  petitioners  have  not  such  ownership  of  certain  por- 
tions of  the  coal  and  land  described  in  their  petition  as  entitles 
them  to  prosecute  their  petition ;  and 

3.  Also,  by  way  of  establishing  the  amount  of  damages  which 
defendant  will  sustain  by  the  opening,  constructing,  and  using 
of  the  road  prayed  for. 

To  which    plaintiff's    counsel  objected : 

1.  That  it  is  wholly  incompetent  for  the  first  purpose,  the 
plaintiffs  claiming  no  right  to  build  their  road  under  Moses  Corey, 
the  grantor  in  the  deed,  but  under  the  authority  granted  them 
by  the  Commonwealth. 

2.  That  it  does  not  tend  to  impeach  the  ownership  of  plaintiffs 
in  any  of  the  lands  or  minerals  described  in  their  petition,  as 
alleged  in  the  second  purpose. 

8.  That  for  the  third  purpose  the  offer  is  too  indefinite,  not  spe- 
cifying the  character  of  the  damage  done,  by  which  the  land  is 
said  to  be  depreciated  in  value.  That  the  owner  of  mines  is 
not  entitled  to  damages  on  account  of  increased  expense  and 
inconvenience  in  working  unopened  mines,  when  he  begins  to 
work  them. 

Which  objections  were  sustained,  the  evidence  rejected,  and  a 
bill  sealed. 

The  defendant  subsequently  renewed  his  offer  of  this  testi- 
mony, to  be  followed  by  proof  that 'previous  to  the  filing  of  the 
present  petition,  and  to  the  purchases  of  coal  by  petitioners, 
as  given  in  evidence  by  them,  the  defendant  had  surveyed  and 
laid  off  a  railroad  from  the  river  to  the  coal  purchased  by  him 
from  Corey,  with  regular  plans  for  a  double  entry  through  the 
said  coal,  intersecting  nearly  at  right  angles  the  petitioners* 
proposed  road,  and  had  begun  to  open  and  construct  his  said 
road,  under  and  by  virtue  of  the  grants  and  covenants  in  his  deed 
from  Corey,  but  was  prevented  from  going  on  with  said  road 
by  the  force  and  threats  of  violence,  by  the  petitioners  and  their 
copartners  in  their  proposed  coal  operations. 

That  the  construction  and  use  of  petitioners'  road  would  de- 
stroy the  value  of  defendant's  coal,  would  render  it  valueless  as 
regards  market  value — that  the  use  of  cross-entries  under  ground 
would  be  wholly  impracticable. 

That  defendant  frequently  applied  to  petitioners  to  take  out 
his  coal  over  their  road,  but  that  they  have  always  refused  to 
allow  it ;  and  that  the  petitioners'  road  has  not  the  capacity  to 
take  out  any  more  coal  than  they  can  run,  and  are  now  running 
day  by  day. 

The  plaintiffs  objected  to  this  offer,  because, 

1.  The  court  has  already  ruled  the  former  offer  of  defendants 
to  be  inadmissible,  and  the  offer  is  not  cured  by  the  offer  of  the 
additional  evidence  proposed. 

7  Wb._32 
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2.  The  renewed  offer  contains  matters  irrelevant  and  incom- 
petent ;  and 

3.  The  evidence  in  reference  to  damages  must  be  confined  to 
specific  facts  relating  to  actual  damage.  The  present  offer  is 
entirely  too  general. 

Which  objections  were  also  sustained,  and  the  evidence  rejected. 

Defendant  then  offered  to  show,  by  deeds  and  diagram,  the 
quantity  and  extent  of  the  coal  owned  by  him,  now  and  for  a 
long  time  previous  to  the  filing  of  this  petition,  and  the  laying 
off  of  petitioners'  road ;  that  the  coal  of  defendant  lies  in  one 
connected  body,  as  shown  in  the  diagram ;  to  be  followed  by 
proof  that,  owing  to  the  dip  of  the  coal  and  its  peculiar  location,  . 
it  is  not  practicable  to  take  any  of  it  out,  except  through  entries 
which  will  intersect  the  petitioners'  road. 

The  plaintiffs'  counsel  objected  to  the  above  offers  as  incom- 
petent and  irrelevant,  because, 

1.  The  defendant's  deed,  already  in  evidence,  shows  that  the 
tract  of  coal  through  which  plaintiffs*  road  is  located  is  a  dis- 
tinct and  separate  tract,  containing  fifty  acres,  and  the  same  ap- 
pears from  the  deeds  and  diagram  now  offered. 

2.  The  deeds  now  offered  are  for  a  body  of  coal  lying  at  a  great 
distance  from  the  said  tract  of  fifty  acres. 

The  court  allowed  the  defendant  to  show  the  extent  of  the 
coal  owned  by  him  under  the  tract  through  which  this  road 
passes ;  but  the  rest  of  the  offer  was  rejected. 

Defendant  then  offered  to  prove  that  he  was  the  owner,  before 
the  filing  of  the  petition  in  this  case,  of  three  hundred  and 
twenty-five  acres  of  coal  in  one  body,  through  part  of  which 
the  proposed  road  passes,  for  the  purpose  of  showing  what  he 
owned ;  to  be  followed  by  evidence  showing  the  direct  injury  done 
to  said  body  of  coal. 

Plaintiffs  objected  that  defendant  has  already  shown  by  his 
deed  in  evidence  that  the  body  of  coal  through  which  said  road 
passes  is  a  distinct  and  separate  tract  of  fifty  acres ;  and,  in 
point  of  fact,  the  deeds  now  offered  and  the  diagram  already 
exhibited  show  that  any  other  coal  owned  by  defendant  consti- 
tutes a  distinct  body  of  coal  not  touched  by  said  road. 

The  objection  was  sustained  and  the  evidence  rejected. 

Defendant  then  offered  in  evidence  deed  dated  December  6th 
1857,  from  Moses  Corey  and  wife,  to  William  H.  Brown ;  and 
also,  as  part  of  said  deed  and  title,  an  agreement  of  same  date 
between  same  parties,  for  the  purpose  of  showing  the  extent  of 
defendant's  title  to  that  part  of  the  defendant's  body  of  coal 
embraced  in  said  papers,  and  the  extent  of  the  rights  and  privi- 
leges  appurtenant  to  said  coal,  and  acquired  by  defendant  under 
said  papers ;  to  be  followed  by  proof  of  the  market  value  of  said 
coal  as  enhanced  by  said  rights  and  privileges. 

To  which  plaintiffs'  counsel  objected, 
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1.  That  the  said  deed  is  already  in  evidence. 

2.  That  plaintiffs  do  not  question  defendant's  title  to  the  fifty 
acres  of  coal  through  which  their  road  passes,  but  in  their  peti- 
tion aver  that  he  is  the  owner  thereof;  and 

3.  The  article  of  agreement  is  irrelevant  and  incompetent, 
and  refers  to  rights  and  privileges  outside  of  said  tract  of  coal, 
and  not  affected  by  said  road. 

The  objection  was  also  sustained,  and  the  evidence  rejected. 

The  defendant  then  proposed  to  ask  one  of  the  witnesses  what 
would  be  a  reasonable  use  of  the  plaintiffs'  road,  in  order  to 
make  it  worth  their  while  to  run  it  ?  Or,  in  other  words,  how 
much  coal  is  ordinarily  rup  upon  a  road  like  this,  connected  with 
mines  such  as  those  of  the  said  plaintiffs  ?  And  this  for  the  pur- 
pose of  showing  the  depreciation  in  value  of  the  defendant's 
coal-mine,  and  one  of  the  reasons  of  that  depreciation ;  which 
offer  was  objected  to  as  incompetent  and  irrelevant ;  and  because 
the  question  is  hypothetical,  and  can  only  refer  to  speculative  and 
imaginary  damages. 

The  objection  was  also  sustained  and  the  evidence  rejected. 

The  defendant  then  offered  to  ask  the  witness  on  the  stand  the 
following  question  : — Taking  it  for  granted  that  Corey  &  Peterson 
have  the  right  to  run  as  much  coal  over  their  road  as  it  is  capa- 
ble of  carrying,  what  is  the  value  of  Brown's  coal  with  Corey  k 
Peterson's  road  running  through  it,  and  in  use  by  them  ? 

To  which  the  plaintiffs  objected  that  the  witness  has  already 
stated  that  the  only  reason  why  the  value  of  the  coal  is  depreciated 
is  the  contingency  of  the  construction  of  another  road  crossing 
plaintiffs'  road,  and  the  interfering  operations  of  the  two  roads ; 
and  that  the  question  is  incompetent  and  irrelevant. 

This  objection  was  also  sustained,  and  the  evixlence  rejected. 

The  defendant  also  offered  to  prove  by  the  witness  that  there 
is  no  other  mode  of  access  to  the  defendant's  coal,  which  would 
make  it  worth  the  expense  of  carrying  to  market,  except  by 
means  of  a  railroad  crossing  that  of  the  plaintiffs'  nearly  at  right 
angles ;  and  that  the  effect  of  the  construction  and  use  of  the 
plaintiffs'  road  is  largely  to  increase  the  difficulty  of  access  to 
the  coal  of  the  defendant. 

To  which  plaintiffs  objected  that  the  offer  is  substantially  the 
same  as  that  which  has  already  been  repeatedly  overruled,  and 
relates  to  future  and  contingent  mining  operations,  and  also  for 
general  irrelevancy. 

The  objection  was  sustained,  and  the  evidence  rejected. 

Defendant  also  offered  to  prove  that  previous  to  the  laying  off 
of  petitioners'  road,  defendant,  with  the  full  knowledge  of  peti- 
tioners, had  laid  off  and  surveyed  a  road  leading  from  the  river 
up  to  and  through  the  fifty  acres  of  coal  purchased  from  Corey, 
and  directly  across  the  proposed  road,  and  had  entered  upon  its 
construction,  but  was  driven  off  by  the  threats  and  violence  of 
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petitioners  and  their  copartners ;  and  further,  that  the  coal  pur- 
chased by  him  from  Corey  had  been  opened  and  worked  by 
Corey  previous  to  defendant's  purchase,  which  opening  and  work- 
ing it  was  the  purpose  of  defendant's  new  road  to  carry  on  and 
continue.  To  be  followed  by  proof  that  the  construction  and 
use  of  petitioners'  road  would  wholly  obstruct  defendant  in  the 
use  of  his  proposed  road  by  crossing  it  at  right  angles,  and  would 
render  the  fifty  acres  of  coal  valueless  by  reason  of  such  obstruc- 
tion, for  the  purpose  of  showing  the  damages  which  defendant 
would  sustain  by  the  use  of  petitioners'  road. 

This  was  objected  to  as  irrelevant  and  incompetent,  and  as 
already  overruled ;  which  objection  was  sustained,  and  the  evi- 
dence rejected. 

The  defendant's  counsel  thereupon  moved  the  court  for  leave  to 
withdraw  his  appeal  from  the  report  of  viewers,  and  that  the 
court  confirm  the  report,  to  which  the  plaintifiF's  counsel  objected. 
The  court  refused  pro  forma  to  allow  the  withdrawal  of  the  appeal, 
reserving  the  question  for  the  court  in  banc,  and  directed  the  trial 
to  proceed. 

The  defendant's  counsel  then  requested  the  court  to  instruct 
the  jury : — 

1 .  That  there  is  nothing  in  the  Acts  of  Assembly  relating  to 
lateral  railroads,  to  authorize  a  proceeding  against  the  owner  of 
a  stratum  of  coal,  as  contradistinguished  from  the  proprietor  of 
the  land;  the  said  acts  applying  only  to  the  landowner,  and 
awarding  damages  only  to  him. 

2.  That  the  seizure  of  private  property  for  private  use  has 
no  warrant  in  the  constitution  of  this  state,  and  is  at  war  with 
the  object  of  all  just  government,  and  the  fundamental  law  of 
the  social  state ;  and  that  if  it  may  be  so  seized,  it  may  be  as 
well  seized  without  compensation  as  with  it. 

8.  That  under  the  Acts  of  Assembly  governing  cases  of  this 
sort,  the  true  measure  of  damages  would  be  the  difference  be- 
tween the  value  of  the  coal  as  unaffected  by  the  construction  and 
use  of  the  plaintiffs'  railroad,  and  the  value  thereof  as  affected 
thereby ;  and  that  any  depreciation  arising  from  increased  diflS- 
culty  of  access,  occasioned  by  the  construction  and  use  of  said 
road,  is  to  be  taken  as  a  direct  and  immediate  injury  or  damage 
thereto. 

4.  That  the  opinions  of  witnesses  largely  engaged  in  the  busi- 
ness of  coal-mining,  and  conversant  with  the  value  of  coal-mines, 
and  the  means  of  working  the  same,  are  entitled  to  great  weight 
with  the  jury,  and  in  the  absence  of  contradictory  or  conflicting 
evidence  are  to  be  received  and  treated  as  conclusive  by  them, 
if  not  unreasonable  or  incredible  in  themselves. 

The  learned  judge,  after  stating  the  case,  charged  the  jury, 
inter  alia^  as  follows : — 
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"  The  chief  controversy  in  this  case  arises  out  of  the  question 
^s  to  the  measure  of  damages. 

"  Evidence  was  offered  in  a  great  variety  of  ways  by  the  learned 
and  ingenious  counsel  for  the  defendant  to  sustain  his  allegations, 
but  were  rejected  by  the  court  under  the  authority  of  recent 
decisions  of  the  Supreme  Court,  as  being  too  remote  and  contin- 
gent to  form  a  legitimate  element  in  ascertaining  the  damages 
occasioned  by  the  construction  and  use  of  the  plaintifiFs*  road. 
The  defendant  was  allowed  to  prove  what  was  the  comparative 
value  of  his  body  of  coal,  before  and  after  this  road  was  made, 
as  affected  by  its  construction  and  use.  And  under  this  offer, 
which  was  admitted  by  the  court,  several  witnesses  testified  that 
before  this  road  was  made,  the  defendant's  coal  was  worth  four 
or  five  hundred  dollars  an  acre ;  and  since  that  it  would  not  be 
worth  more  than  one  hundred  dollars.  But  when  re-examined, 
they  gave  as  the  reasons  or  grounds  of  their  opinions,  the  dan- 
gers and  delays  of  crossing  the  plaintiffs*  road — no  other  reasons 
were  assigned,  nor  could  be,  under  the  circumstances  of  this  case. 

"These  opinions,  therefore,  being  based  on  imaginary  and 
contingent  facts,  too  remote  and  uncertain  to  sustain  them,  must 
be  disregarded  by  the  jury,  inasmuch  as  the  evidence  offered  to 
prove  these  contingencies  was  rejected  by  the  court.  The  offer, 
as  we  ruled  on  the  question  of  its  admission,  was  right,  under 
the  rule  laid  down  by  the  Supreme  Court  in  Watson  v.  The  Pitts- 
burgh and  Connellsville  Railroad  Co.,  but  the  mode  of  proof,  as 
in  that  case,  was  defective. 

"*The  true  measure  of  compensation,'  says  the  Supreme 
Court,  ^  is  the  difference  between  what  the  property  would  have 
sold  for,  unaffected  by  the  railroad,  and  what  it  would  have  sold 
for  as  affected  by  it;'  and  this,  we  instruct  you,  is  the  law  in  this 
case.  This  is  the  great  fact  in  the  cause ;  but  the  mode  of  proving 
it  must  be  governed  by  the  rules  of  law  regulating  questions  of 
evidence.  .  The  mere  opinion  of  a  witness,  without  facts  to  sus- 
tain it,  is  entitled  to  no  weight  with  the  jury,  and  these  facts 
must  be  proved  in  the  ordinary  way. 

"  Now  if  the  defendant  had  opened  his  mine  in  the  vicinity  of 
the  plaintiffs*  road,  and  ascertained  by  actual  experiment  that 
its  capacity  was  insufficient  to  accommodate  both  parties,  this 
would  have  been  a  fact  admissible  in  evidence ;  or  if  he  had  con- 
structed his  road  across  the  plaintiffs'  road,  and  found,  after  a 
full  trial,  that  the  two  roads  interfered  with  the  working  of  each 
other,  this  would  have  been  a  fact  susceptible  of  proof.  But  the 
defendant  rested  his  case  on  the  mere  opinion  of  witnesses  based 
on  no  ascertained  facts.  These  supposed  or  imaginary  facts 
might  all  vanish  beneath  the  truth  of  actual  experiment. 

*'  I  am  not  aware  of  any  evidence  in  the  cause  that  would 
justify  a  recovery  in  this  case  by  the  defendant  of  any  damages 
beyond  the  actual  value  of  the  coal  taken  by  the  plaintiffs  in  tb^ 
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construction  of  their  road,  which  would  be  a  strip  twenty  feet 
wide,  with  interest  thereon.  This  amount  he  is  clearly  entitled 
to  recover. 

"  The  court  declines  to  charge  as  requested  in  the  first  and 
second  points*  The  second  point  has  no  applicability  to  this 
case,  it  having  been  so  frequently  decided  by  the  Supreme  Court 
that  the  Acts  of  Assembly  under  which  these  proceedings  were 
had  are  not  unconstitutional ;  that  it  is  entirely  too  late  in  the 
day  to  raise  that  question  before  this  court.  If  the  learned  coun- 
sel can  persuade  the  Supreme  Court  to  overrule  all  their  decisions 
on  that  subject,  we  will  then  listen  to  his  proposition. 

"  The  first  branch  of  the  third  proposition  has  already  been 
affirmed  in  the  general  charge.  The  latter  branch  might  perhaps 
be  true  also,  if  the  proof  were  sufficient  to  sustain  it.  But  in 
this  case  it  is  not.  It  rests  merely  on  the  speculative  opinions 
of  the  witnesses,  as  to  some  imaginary  difficulties  that  may  never 
arise — on  this  sort  of  evidence  we  have  already  commented  in 
the  charge. 

"The  fourth  point  is  sufficiently  answered  in  the  charge." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaintiffs,  Corey  and  Peterson,  and  the  damages  of  William  H. 
Brown,  the  defendant,  were  assessed  at  $239.50.  The  case  was 
thereupon  removed  into  this  court  by  the  defendant,  who  assigned 
for  error  h^re  the  rejection  of  the  evidence  offered  by  him  as  above 
stated,  and  the  refusal  of  the  court  to  affirm  the  points  presented 
as  above ;  and  also  the  refusal  of  the  court  below  to  permit  him 
to  withdraw  his  appeal. 

Burgwin  and  Woodiy  for  plaintiff  in  error. 

Penney  and  AchesoUy  for  defendant. 

The  opinion  of  the  court  was  delivered,  May  6th  1863,  by 

Woodward,  J. — The  defendants  in  error  having  become  owners 
of  certain  coal  lands  lying  in  Versailles  township,  Allegheny 
county,  within  three  miles  of  the  Monongahela  navigation, 
applied  to  the  District  Court,  under  the  Lateral  Railroad  Law,  for 
a  right  of  way,  underground,  through  a  stratum  of  coal,  owned 
by  the  plaintiff  in  error,  William  H.  Brown.  A  view  was  had 
of  the  premises,  which  resulted  in  an  assessment  of  damages  to 
Brown  of  $2500,  from  which  he  appealed  on  the  13th  of  March 
1860.  On  the  trial  of  the  cause  in  court,  in  April  1862,  he 
asked  leave,  to  withdraw  his  appeal,  and  prayed  the  court  to  con- 
firm the  report  of  viewers.  Both  requests  were  denied  him,  and 
the  result  was  .a  verdict  in  his  favour  for  only  $239.50. 

The  refusal  of  the  court  to  suffer  a  withdrawal  of  the  appeal 
is  now  assigned  for  error.     We  think  there  was  no  error  in  this. 

The  Act  of  Assembly  gives  either  party  a  right  of  appeal 
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within  twenty  days  after  the  report  of  viewers  is  filed,  but  if  one 
party  appeals  the  other  need  not.  The  cause  is  tried  de  novo 
on  the  appeal,  the  appellant  possessing  no  advantage  over  the 
appellee  by  reason  of  having  entered  the  appeal.  If  the  success- 
ful party  may  appeal,  and,  after  the  twenty  days  have  elapsed, 
discontinue  his  appeal,  he  may  thereby  deprive  his  adversary  of 
the  retrial  to  which  he  is  entitled.  If  such  a  practice  were  tole- 
rated it  would  lead  to  oppression  and  fraud.  It  has  long  been 
the  policy  of  our  statutes  to  forbid  the  withdrawal  of  appeals 
from  awards  of  arbitrators  without  the  consent  in  writing  of  the 
opposite  party,  and  in  Monongahela  Navigation  Company  v. 
Blair,  8  Harris  78,  the  same  rule  was  applied  to  an  assessment 
of  damages  in  a  corporation  case.  It  is  equally  applicable  to 
cases  under  the  Lateral  Railroad  Law. 

Brown  owns  only  the  coal-seams  through  which  Corey  &  Peter- 
son sought  to  push  their  railroad,  the  title  to  the  surface  being 
in  David  Shaw;  and  it  is  insisted  that  there  is  nothing  in  the 
Acts  of  Assembly  relating  to  lateral  railroads,  which  authorizes 
a  proceeding  against  the  owner  of  a  stratum  of  coal  as  contra- 
distingjiished  from  the  proprietor  of  the  land. 

By  an  Act  of  16th  April  1838,  P.  L.  637,  the  Quarter  Ses- 
sions were  empowered  to  lay  out  private  roads,  "  under  the  sur- 
face of  any  land  to  coal-mines,"  and  by  the  2d  section  of  the 
Act  of  28th  March  1840,  Purd.  848,  incorporated  companies 
and  individuals  were  authorized  to  construct  railroads  with  one 
or  more  tracks  "  under  the  surface  over  any  intervening  lands, 
not  exceeding  six  miles  in  length'* — the  proceedings  in  such  case 
to  be  according  to  the  Act  of  1832,  relative  to  lateral  railroads. 
The  word  "  over**  in  the  Act  of  1840,  is  probably  a  misprint  for 
"of.**  The  surface-owner,  Shaw,  is  not  made  a  party  to  this 
proceeding,  and  is  not  objecting  to  the  road  in  question.  How 
can  Brown  deny  that  he  is  an  owner  of  "land?"  He  holds  a 
conveyance  duly  executed  and  recorded  for  "  fifty  acres  of  mer- 
chantable black  stone  coal,*'  with  rights  of  way  above  ground 
and  under  ground,  through  the  lands  of  his  grantor,  and  with 
privileges  of  drainage  and  ventilation,  and  he  holds  it  all  to 
himself,  his  heirs  and  assigns  for  ever.  In  Caldwell  v.  Fulton, 
7  Casey  475,  the  nature  of  a  mine  interest  severed  from  the 
ownership  of  the  surface  was  very  fully  considered,  and  it  was 
treated  as  a  corporeal  hereditament.  Indeed  it  was  said  in  terms 
that  coal  and  minerals  in  place  are  land.  There  can  be  no  ques- 
tion, therefore,  that  what  Brown  holds  is  within  the  very  terms 
of  the  Act  of  1840,  and  being  a  coal-bank,  it  is  peculiarly  within 
the  spirit  and  intent  of  the  act.  For  it  was  the  purpose  of  all 
our  legislation  touching  lateral  railroads  to  bring  coal  and  other 
minerals  into  market,  and  to  this  end  every  such  road  was  de- 
signed to  be  a  public  highway,  open  to  every  transporter  who 
would  pay  the  legal  tolls,  as  well  as  to  the  party  whose  capital 
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constructed  the  road.  Brown's  coal  needs  a  railroad  for  its 
outlet.  There  is  far  less  reason  for  his  objecting  to  the  applica- 
bility of  the  Acts  of  Assembly  to  his  mineral  property,  than  there 
"would  be  if  he  were  a  farmer  on  the  surface,  and  the  proposition 
were  to  run  the  road  through  his  fields. 

Another  objection  that  he  urges  is  founded  in  the  covenants 
of  the  deed,  by  which  Moses  Corey  conveyed  to  him  the  stratum 
of  coal  under  the  fifty  acres  in  question.  He  claims  that  the 
petitioners  having  purchased  their  landing  and  part  of  their  coaJ 
from  Corey,  subsequently  to  his  (Brown's)  purchase,  were  bound 
by  Corey's  covenants,  as  running  with  the  land.  These  cove- 
nants are  the  usual  ones  of  seisin  and  warranty,  and  we  do  not  see 
how  they  can  estop  the  petitioners  from  proceeding  under  the 
Lateral  Railroad  Law.  The  argument  seems  to  assume  that  the 
private  property  of  Brown  is  to  be  taken  for  the  private  use  of 
the  petitioners — a  thing  which  the  legislature  could  not  autho- 
rize to  be  done.  If  the  Lateral  Railroad  Law  had  not  been,  long 
ago,  rescued  from  this  reproach,  it  had  been  condemned,  long 
ago,  as  unconstitutional.  It  was  founded  in  the  experience  of  a 
great  public  want,  and  was  passed  for  public  purposes.  T^as  not 
the  development  of  our  mineral  resources  a  public  object?  Was 
it  not  a  great  public  interest  to  augment  the  tonnage  of  canals 
and  railroads,  which  had  cost  the  state  many  millions  to  con- 
struct ?  The  man  whose  minerals  lay  within  three  miles  of  a 
state  canal  but  could  get  them  into  it  only  by  crossing  the  in- 
tervening land  of  an  unneighbourly  owner,  had  been  taxed  as 
well  as  his  froward  neighbour  to  build  that  canal — ^was  it  not 
reasonable  and  just  to  give  him  not  a  private,  but  a  public  way, 
he  paying  all  damages  he  should  occasion  ?  Nobody  will  doubt 
the  state  might  enter  and  build  a  railroad  on  his  land — it  is 
equally  clear  that  the  state  might  delegate  her  right  of  eminent 
domain  to  a  corporation  or  an  individual.  But  then  the  entry 
is  under  the  state  and  in  pursuance  of  public  law.  No  cove- 
nants or  private  contracts  between  citizens  can  possibly  be  vio- 
lated in  such  a  case,  because  none  can  stand  in  the  way  of  state 
authority.  It  is  a  resumption  by  the  sovereign  of  a  clear  right 
of  sovereignty,  in  subordination  to  which  the  covenants  of  the 
deed  were  made.  Had  the  parties  contracted  expressly  against 
the  exercise  of  this  right,  they  could  not  have  bound  the  sove- 
reign— ^much  less  can  their  covenants,  made  for  other  purposes, 
be  permitted  to  have  the  effect  claimed  for  them. 

The  main  question  below  related  to  the  measure  of  damages, 
and  on  this  subject  the  record  reads  oddly.  The  petitioners  hav- 
ing built  their  road  before  the  cause  was  tried,  the  defendant 
made  a  great  number  of  unsuccessful  offers  of  evidence  on  the 
trial,  with  a  view  of  showing  that  it  had  materially  impaired  the 
value  of  his  property.  These  were  rejected  for  the  general  rea- 
son  that   the  circumstances,  to  which  the  witnesses  referred 
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themselves,  were  too  indefinite  and  speculative  in  character.  It 
would  seem  that  several  witnesses  had  been  permitted  to  testify 
that  the  property  was  greatly  depreciated  by  the  construction 
and  use  of  the  petitioners'  road,  but  on  cross-examination,  when 
pressed  for  the  grounds  of  their  opinion  they  referred  themselves 
to  those  circumstances,  the  direct  proof  of  which  had  been  re- 
jected. "  These  opinions''  (said  the  learned  judge  in  his  charge), 
"  being  based  on  imaginary  and  contingent  facts,  too  remote  and 
uncertain  to  sustain  them,  must  be  disregarded  by  the  jury,  in- 
asmuch as  the  evidence  offered  to  prove  these  contingencies  was 
rejected  by  the  court." 

This  put  out  of  the  cause  the  only  evidence  which  the  defend- 
ant had  been  permitted  to  give  under  the  rule  laid  down  by  this 
court  in  Watson  v.  The  Rail^ad  Company,  1  Wright  469,  and 
enabled  the  learned  judge  to  say,  "  I  am  not  aware  of  any  evi- 
dence in  the  cause  that  would  justify  a  recovery  in  this  case, 
by  the  defendant,  of  any  damages  beyond  the  actual  value  of 
the  coal  taken  by  the  plaintiffs  in  the  construction  of  their  road, 
which  would  be  a  strip  twenty  feet  wide,  with  interest  there- 
on.    This  amount  he  is  clearly  entitled  to  recover." 

The  third  point  of  defendant's  counsel  had  called  upon  the 
court,  in  substance,  to  lay  down  the  measure  of  damages,  so 
clearly  stated  in  that  reported  case.  The  judge  recognised  the 
case  and  quoted  from  it,  but  gave  the  defendant  no  benefit  what- 
ever from  it,  because  his  witnesses  had  formed  opinions  on  facts 
which  the  judge  thought  were  insuflScient  to  sustain  them.  This 
court  had  said,  in  that  case,  "  It  is  upon  the  whole  tract  the 
road  is  located,  though  only  a  part  is  actually  occupied.  The 
injury  is  therefore  done  to  the  tract  as  a  whole^  of  whatever  com- 
ponents that  injury  may  consist.  The  exclusive  appropriation  of 
a  part,  the  inconvenience  arising  from  division,  or  from  increased 
difficulty  of  access,  and  the  cost  of  additional  fencing,  are  alike 
the  direct  and  immediate  result  of  the  construction  of  the  road." 

Yet,  the  present  cause  was  so  tried  as  to  exclude  from  the  jury 
all  consideration  of  the  effect  of  the  road  on  the  whole  tracty  and 
to  confine  it  to  the  twenty  feet  actually  occupied. 

This  cannot  be  right.  An  owner  has  good  cause  to  complain 
that  such  an  assessment  of  his  damages  is  inadequate.  They  are 
not  indeed  to  be  assessed  upon  mere  speculative  theories,  but 
such  injuries  as  the  common  law  recognises  as  fit  subjects  for 
compensation  may  be  proved.  And,  as  was  said  in  the  above- 
cited  case,  "  when  damages  are  assessed,  after  the  completion  of 
a  railroad,  it  is  possible  to  prove,  with  some  reliable  certainty, 
the  difference  in  the  market  value  of  the  land  through  which 
it  passes,  caused  by  the  construction.  Then  the  value  at  the 
time  of  the  entry  on  the  land  is  known,  and  so  is  its  value,  as 
affected  by  the  improvement." 
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It  cannot  be  doubted  that  an  entry  on  a  man's  land,  without 
his  consent,  and  doing  anything  there  that  impairs  its  value,  is 
actionable,  and  a  fit  subject  for  damages  at  common  law.  The 
entry  is  legalized  in  instances  like  the  present,  but  the  damages 
are  to  be  ascertained  as  if  it  had  not  been,  and  no  fairer  test  can 
be  applied  than  to  compare  the  present  value  of  the  whole  tract 
with  its  value  before  the  entry  and  improvement  were  made. 

To  enable  the  jury  to  do  this,  they  are  entitled  to  the  benefit 
of  the  opinions  of  witnesses  of  skill  a-nd  judgment,  who  have 
had  opportunities  to  learn  the  value  of  the  property  in  question, 
or  of  similar  properties  in  the  same  neighbourhood.  The  value 
of  real  estate  which  has  not  been  ofiered  in  market  is  often  a 
very  difficult  question.  It  belongs  to  that  class  of  facts  which 
exclude  direct  evidence  to  prove  them,  being  such  as  are  either 
necessarily  or  usually  imperceptible  by  the  senses,  and  therefore 
incapable  of  the  ordinary  means  of  proof.  Pedigree,  character, 
prescription,  custom,  boundary,  and  all  those  questions  of  skill 
and  art  to  which  experts  are  commonly  called,  are  of  this  class. 
Now,  when  witnesses  lay  before  a  jury  their  opinions  of  the  value 
of  a  particular  piece  of  real  estate,  it  is  usual  and  proper  to 
bring  out  the  grounds  of  their  opinions,  that  a  jury  may  see  how 
far  they  are  sound  and  trustworthy.  The  grounds  of  the  opinion, 
like  the  opinion  itself,  should  generally  be  referred  to  the  jury 
to  judge  of.  They,  should  have  been  in  this  case.  The  jury's 
estimate  of  the  opinions  of  witnesses  would  necessarily  be  much 
affected  by  the  grounds  they  rested  on,  and  it  was  error  to  de- 
prive the  party  of  the  full  benefit  of  his  testimony. 

What  were  the  "  imaginary  and  contingent  facts"  that  led  the 
judge  to  the  exclusion  of  witnesses'  opinions  ?  He  tell  us  that 
''they  were  the  dangers  and  delays  of  crossing  the  plaintiffs' 
road."  Two  underground  railroads  crossing  each  other  at  grade, 
and  both  worked  in  the  darkness  of  a  coal-mine,  were  sure,  in 
the  opinion  of  witnesses,  to  lead  to  disasters  and  loss  of  pro- 
perty, perhaps  of  life.  They  supposed  that  the  road  of  the  pe- 
titioners had  virtually  prevented  Brown  from  building  and  safely 
working  the  road  essential  to  the  enjoyment  of  his  own  estate^ 
and  hence  their  estimate  of  his  damages. 

Now,  says  the  learned  judge,  *'  If  he  had  constructed  his  road 
across  the  plaintiffs'  road,  and  found,  after  a  full  trial,  that  the 
two  roads  interfered  with  the  working  of  each  other,  this  would 
have  been  a  fact  susceptible  of  proof."  Undoubtedly.  But  is 
an  owner  to  wait  for  the  damages  to  which  he  is  entitled  from  a 
party  entering  into  his  land,  until  he  shall  have  done  his  best  to 
repair  his  injuries,  and  then  charge  only  the  insurmountable 
residue  against  the  stranger  ?  The  constitution,  which  requires 
the  damages  to  be  paid  or  secured  before  entry  was  not  conceived 
in  that  spirit.     It  treats  the  landowner  as  entitled  to  the  quiet 
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enjojmcnt  of  all  his  rights  until  he  is  compensated  for  giving 
them  up.  The  supposition  on  which  the  witnesses  went  was  not 
unreasonable,  and  considering  that  the  damages  were  to  be  esti- 
mated before  actual  experience  could  be  had  of  the  working  of 
distinct  roads,  we  see  no  reason  for  excluding  it. 

The  question  may  be  diflBcult,  but  that  is  a  reason  why  the 
facts  and  circumstances  to  which  witnesses  referred  their  opinions, 
should  have  been  freely  investigated.  Railroads  crossing  each 
other  at  grade  are  always  dangerous,  whether  in  the  darkness  of 
the  coal-mine  or  in  the  light  of  the  upper  day ;  but  could  not 
these  roads,  at  a  small  increase  of  expense,  be  made  to  cross  one 
above  the  other  ?  Was  it  indispensable  that  they  should  cross 
at  all  ?  Would  not  one  road-bed,  twenty  feet  wide,  admit  rails 
enough  to  serve  both  mines?  The  Act  of  Assembly  provides 
that  if  parties  cannot  agree  upon  "  the  mode,  manner,  or  point 
of  connection"  of  their  respective  roads,  the  same  shall  be  deter- 
mined by  the  viewers.  Was  there  any  attempt  in  this  case  to 
perform  this  duty  ? 

These  questions,  and  perhaps  others,  were  fit  subjects  of  inves- 
tigation before  a  jury,  whose  general  duty  it  was  to  determine  if 
the  defendant  had  been  injured  at  all,  and  if  at  all,  to  what 
amount,  by  the  railroad  of  the  petitioners.  And  when  I  sav 
injured,  I  mean  whether  the  value  of  his  fifty  acres,  through 
which  the  petitioners  ran  their  road,  had  been  impaired  and 
diminished? 

W^e  have  looked  through  the  bills  of  exception,  and  so  far  as 
the  matters  offered  related  to  the  question  of  damages,  we  think 
they  were  all  admissible  except  evidence  of  the  title  and  position 
of  other  lands  of  the  defendant.  Evidence  relative  to  other  coal 
than  that  of  the  fifty  acres  would  seem  to  be  irrelevant. 

From  what  we  have  said,  it  is  apparent  that  the  third  and 
fourth  points,  on  the  part  of  the  defendant,  should  have  been 
substantially  aflSrmed  in  the  charge,  and  that  no  other  errors  are 
found  in  the  charge. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 


Gump  et  al  versus  Showalter. 

Sule  of  stolen  Horse  at  Suit  o/  Innkeeper  /or  Livery  does  not  divest  Title 

of  Owner, 

The  Act  7th  April  1807,  giving  a  lien  upon  horses  delivered  to  innkeepers 
for  kfoping,  and  also  the  power  to  sell  at  public  sale  after  the  expense  amounts 
t..  ^:U),  does  not  apply  to  a  stolen  4iorse  left  by  the  thief,  and  such  sale  does  not 
di\  e»i  the  title  of  the  real  owner. 
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Error  to  the  Common  Pleas  of  Greene  county. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  in  an  action  of  assumpsit  brought  by  John  Showalter, 
against  Archibald  Gump  and  A.  J.  Gump,  to  recover  the  value 
of  a  gray  mare,  which  the  plaintiff  had  received  in  exchange 
from  defendants,  but  which  having  been-  stolen,  was  subsequently 
reclaimed  by  the  owner. 

The  testimony  showed  that  the  mare  had  been  stolen  from  one 
William  Daw,  in  Ohio ;  that  she  was  left  by  a  stranger  at  the 
public-house  of  Mrs.  Morris,  in  Greene  county,  where  she  was 
allowed  to  remain  until  the  bill  for  her  keeping  amounted  to  over 
$30,  when  she  was  advertised  under  the  Act  of  April  7th  1807, 
creating  "  a  lien  in  favour  of  livery-stable  keepers  and  innkeepers, 
on  horses  delivered  to  them  to  be  kept  in  their  stables,"  and  sold 
to  Elijah  Patterson,  who  sold  her  to  the  Messrs.  Gump,  by  whom 
she  was  given  to  the  plaintiff  in  exchange  for  a  horse. 

The  plaintiff  claimed  to  recover  on  the  implied  warranty  of 
title,  while  the  defendants  insisted  that  the  sale  by  the  innkeeper 
passed  a  good  title  to  Mr.  Patterson,  which  title  had  passed  to  the 
plaintiff,  and  that  as  he  had  voluntarily  surrendered  the  mare  to 
Mr.  Daw,  he  could  not  recover. 

The  court  below  instructed  the  jury,  that  the  innkeeper's  sale 
did  not  pass  title  to  the  purchaser,  and  that  the  plaintiff  below 
was  entitled  to  recover  the  value  of  the  mare  at  the  place  where 
she  had  been  exchanged ;  which  was  assigned  here  for  error  by 
the  defendants. 

Purman  and  Ritchie^  for  plaintiffs  in  error. 

U.  W.  SayerSy  for  defendant. 

The  opinion  of  the  court  was  delivered,  November  17th  1862, 

Read,  J. — In  England  sales  in  market  overt  are  binding  on 
all  those  who  have  any  right  or  property  therein,  but  even  in 
such  case,  if  the  buyer  knoweth  the  property  not  to  be  in  the 
seller,  the  owner's  property  is  not  bound  thereby.  But  a  pur- 
chaser gains  no  property  in  a  horse  that  has  been  stolen,  unless 
it  be  bought  in  a  fair  or  market  overt,  according  to  the  direction 
of  the  statutes  2  P.  &  M.  c.  7,  and  31  Eliz.  c.  12,  which  secure 
the  most  perfect  publicity  to  the  whole  transaction ;  nor  does 
such  sale  take  away  the  property  of  the  owner,  if  within  six 
months  after  the  horse  is  stolen  he  puts  in  his  claim  before  some 
magistrate  where  the  horse  shall  be  found. 

In  case  any  of  the  requirements  of  the  statutes  are  not  ob- 
served, such  sale  is  utterly  void. 

In  Pennsylvania  markets  overt  do  not  exist,  nor  are  the  fore- 
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going  statutes  in  force,  And  in  cases  of  sales  of  horses  by 
commissioned  auctioneers,  it  is  expressly  provided  by  the  Act  of 
Assembly  that  no  sale  of  any  stolen  horse,  mare,  or  gelding  shall 
be  deemed  a  public  sale  in  markets  overt  so  as  to  change  the 
property  thereof:  Act  23d  September  1780,  §  7,  1  Smith  611. 
Now  the  Act  of  the  7th  April  1807,  giving  a  lien  upon  horses 
delivered  to  innkeepers  and  livery-stable  keepers,  to  be  kept  in 
the  stables,  for  the  expense  of  keeping,  and  if  it  amounts  to 
$30,  the  power  of  selling  the  horse  at  public  sale  according  to 
law,  evidently  contemplates  no  such  case  as  a  stolen  horse  left 
by  a  thief ;  for  it  provides  before  sale  for  a  personal  demand. 
And  in  case  of  removal  for  notice  and  demand  of  payment  in 
writing,  left  at  his  last  place  of  abode,  and  after  the  sale  it  is 
directed  that  such  livery-stable  keeper  or  innkeeper,  after  deduct- 
ing from  the  amount  of  sale  the  costs  of  sale,  and  the  expenses 
of  keeping,  **  shall  deliver  the  residue  on  demand  to  the  person  or 
the  agent  of  the  person  who  delivered  the  horse  or  horses  to  him 
for  keeping." 

Such  provisions  are  clearly  inapplicable  to  persons  guilty  of 
horse-stealing ;  and  if  the  sale  is  to  be  conducted  by  the  auc- 
tioneers empowered  by  law  to  make  public  sales  of  horses,  then 
the  Act  of  1780  expressly  provides  that  such  sale  shall  not 
change  the  property  of  a  stolen  horse.  The  sale  of  the  stolen 
horse,  therefore,  by  the  innkeeper,  in  this  case,  did  not  divest 
the  title  of  the  real  owner,  nor  did  it  in  any  way  change  the 
property  which  still  remained  in  him. 

Judgment  affirmed. 


Dickey  for  use  of  Tumey  versus  Trainer. 

Liabilify  o/  Administrators /or  Debts  of  Intestate, 

1.  A  warrant  of  attorney  to  confess  judgment,  given  to  a  creditor  of  an 
B»tate  by  the  administrator  who  signed  it  as  such,  does  not  impose  any  per- 
sonal liability  upon  him :  and  where  it  was  claimed  by  the  creditor  that  he 
had  made  himself  liable  by  his  acts  and  declarations,  the  remedy  is  not  on 
the  judgment,  but  by  a  special  action  in  which  the  whole  case  can  be  de- 
clared on,  and  tried  accoraing  to  the  plaintiff's  allegations. 

2.  One,  as  administrator  of  an  estate,  gave  a  written  acknowledgment  of  its 
indebtedness  to  a  creditor,  and  four  years  later,  endorsed  a  warrant  of  attorney 
to  confess  judgment,  signing  it  **as  administrator:"  after  an  assignment  to 
another,  it  was  entered  against  him  personally,  when  on  rule  granted,  the 
judgment  was  opened,  a  trial  bad,  and  judgment  entered  against  him  as  ad- 
ministrator. Held^  That  as  the  defendant  was  not  personally  liable,  the  entry 
of  the  judgment  against  him  as  administrator  was  proper. 

Error  to  the  Common  Pleas  of  Clarion  county. 

This  was  an  issue,  directed  by  the  court  below,  to  try  the  va- 
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lidity  of  a  judgment  which  had  been  entered  in  the  Common  Pleas 
against  John  Trainer,  in  favour  of  James  Dickey,  for  the  use  of 
John  W.  Turney,  under  the  following  circumstances : — 

George  Means  was  the  administrator  of  the  estate  of  Archi- 
bald Dickey,  deceased,  and  John  Trainer  and  Samuel  R.  Travis 
were  administrators  of  the  estate  of  Michael  Trainer,  deceased. 
Dickey,  in  his  lifetime,  held  notes  against  Michael  Trainer,  and 
notes  signed  by  Michael  Trainer,  John  Trainer,  and  Graham 
Trainer — on  which  payments  were  made  by  itie  administrators 
of  Trainer.  On  the  21st  day  of  July,  A.  D.  1856,  a  settlement 
was  made  by  George  Means,  the  administrator  of  Dickey,  and 
John  Trainer,  one  of  the  administrators  of  Michael  Trainer,  at 
which  there  was  found  to  be  due  the  estate  of  Dickey  the  sum 
of  $431,  for  which  John  Trainer  gave  the  following  writing : — 

"  At  the  settlement,  there  rs  a  balance  due  from  the  estate  of 
Michael  Trainer,  deceased,  to  the  heirs  of  Archibald  Dickey,  the 
sum  of  $431. 

"  Witness  my  hand  and  seal  this  2l8t  day  of  July  1856. 

"John  Trainer,    [l.  s.] 
"Adm'r.  of  M.  Trainer's  estate.'    • 

This  writing  was  handed  by  the  administrator  of  Dickey  to 
James  Dickey,  one  of  the  heirs  of  Archibald  Dickey,  who  re- 
ceived from  tfohn  Trainer  $120,  and  some  time  in  1860  brought 
the  writing  back  to  the  administrator  to  get  a  warrant  of  attor- 
ney to  confess  judgment,  or  a  judgment  for  the  balance.  On  the 
2d  day  of  March  1860,  John  Trainer,  the  administrator  of  M. 
Trainer,  came  to  the  office  of  the  administrator  of  Dickey,  and 
executed  the  following  : — 

"And  now,  to  wit,  the  second  day  of  March  one  thousand 
eight  hundred  and  sixty,  I  do  hereby  authorize  and  empower  the 
prothonotary  of  the  Court  of  Common  Pleas  of  Clarion  county 
to  entef  a  judgment  against  me,  as  administrator  of  the  estate 
of  Michael  Trainer,  deceased,  in  favour  of  James  Dickey,  attor- 
ney in  fact  of  the  heirs  of  Archibald  Dickey,  deceased,  for  the 
sum  of  $394.20,  being  the  balance  yet  unpaid  of  the  above  obli- 
gation— with  release  of  errors. 

"  Witness  my  hand  and  seal,  the  date  aforesaid. 

"  John  Trainer,     [l.  s.] 
"  Act'g.  Adm'r.  of  M.  Trainer." 

Upon  this  warrant  of  attorney  judgment  was  entered  against 
John  Trainer  personally,  without  naming  him  as  administrator. 
On  the  11th  of  May  1860  he  obtained  a  rule  to  show  cause  why 
the  judgment  should  not  be  opened  and  the  defendant  let  into  a 
defence.  An  auditor  was  appointed  to  report  the  facts,  and  on  the 
4th  day  of  February  1862  the  rule  was  made  absolute,  the  judg- 
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ment  opened,  and  it  was  ordered  that  the  plaintiff's  obligation 
and  warrant  of  attorney  should  stand  for  a  declaration,  and  the 
defendant,  under  the  plea  of  payment  with  leave,  and  such  other 
pleas  as  defendant  should  add,  to  be  allowed  to  give  in  evidence 
any  pertinent  matter  in  discharge  of  defendant's  liability.  The 
defendant  added  the  further  plea  that  he  was  not  personally  lia- 
ble, and  on  this  issue  the  case  was  tried. 

Several  bills  of  exception  were  sealed  for  the  plaintiff,  and 
several  points  presented  by  both  parties,  none  of  which  were 
held  material  as  the  case  was  presented  in  this  court. 

The  court  below  (Campbell,  P.  J.)  instructed  the  jury  that  on 
the  face  of  the  paper  John  Trainer  was  not  personally  liable, 
but  that  he  was  liable  as  administrator  of  Michael  Trainer's 
estate,  which  was  the  main  error  assigned  by  the  plaintiff. 

Latty  ^  Barr,  for  plaintiff  in  error. 

W.  L.  Corbett,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  November  25th  1862,  by 

LoWRlE,  C.  J. — The  defendant  gave  the  plaintiff  a  paper  ac- 
knowledging that  on  settlement  there  was  due  by  the  estate  of 
Michael  Trainer  to  the  heirs  of  Archibald  Dickey  $431,  and 
signed  it  as  administrator  of  M.  Trainer's  estate.  About  four 
years  afterwards  he  endorsed  on  the  back  of  it  a  warrant  of 
attorney  to  confess  judgment  against  him  as  administrator  of 
the  estate  of  M.  Trainer,  for  a  balance  still  remaining  due  on 
it,  and  judgment  was  entered  de  boni».  The  plaintiff  claims 
that  it  ought  to  be  absolute  against  the  defendant  personally. 

We  do  not  think  so.  The  defendant  was  not  so  bound  by  the 
original  paper,  and  it  is  a  fair  presumption  that  the  confession  was 
intended  to  be  according  to  the  previous  liability.  And  we 
think  it  is  expressly  so,  for  it  is  against  the  defendant  ^"  as  ad- 
ministrator," and  this  by  itself  is,  under  our  law,  never  a  per- 
sonal judgment. 

If  the  plaintiff  thinks  that  the  administrator,  by  other  agree- 
ments or  transactions,  made  himself  personally  liable,  he  ought 
not  to  have  accepted  the  judgment  on  the  warrant  of  attorney, 
but  to  have  sued  him  by  writ,  and  declared  on  his  whole  case, 
and  then  the  liability  would  have  been  tried  according  to  his 
allegations. 

Judgment  aflSrmed. 
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Baggs^s  Appeal- 

Bill  of  Review  on  account  of  Executor,  when  refused. — Special  BiU  of 
Review  allowed  hy  Act  of  Assembly,  unconstitutional.— Judicial  and 
Legislative  Functions  distinguished. 

1.  A  bill  of  review  will  not  lie  on  an  account  of  an  administrator  finally 
settled  eleven  years  before  by  decree  of  the  court,  because  barred  by  the  Act 
13th  October  1840,  requiring  bills  of  review  to  be  brought  within  five  years 
after  final  decree,  and  because  the  claim  for  distribution  made  therein  was 
not  presented  within  seven  years  after  the  decedent's  death,  as  required  by 
Act  8th  April  1833. 

2.  An  Act  of  Assembly  passed  nearly  twelve  years  after  distribution  of  a 
decedent's  estate  and  final  decree  thereon,  directing  the  Orphans'  Court,  on  the 
petition  of  any  party  interested,  to  grant  a  review  of  the  administrator's  ac^" 
count  and  of  the  decree  of  distribution  with  the  same  effect  as  if  application 
had  been  made  within  five  years  after  decree,  is  unconstitutional  and  void. 

3.  The  functions  of  the  legislature  and  the  judiciary  defined,  discussed,  and 
distinguished. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county. 
This  was  an  appeal  by  Mary  Baggs  and  Sarah  Blessing  from 
the  decree  of  the  Orphans*  Court  on  the  account  of  John  H. 
Baughman,  administrator  of  Andrew  Hendrickson,  deceased. 

The  case  was  this: — Andrew  Hendrickson  died  about  15th  Feb- 
ruary 1844,  unmarried  without  issue,  leaving  two  sisters  of  the 
whole  blood,  and  one  half-sister  the  daughter  of  his  mother.  He 
died  intestate,  leaving  personal  estate  for  distribution.  John  H. 
Baughman  was  appointed  administrator  of  the  decedent.  On 
the  14th  February  1845,  the  administrator  filed  his  account, 
showing  the  amount  in  his  hands  for  distribution,  and  on  the  16th 
August  1845,  the  court  appointed  an  auditor  to  distribute  said 
amount.  The  only  party  in  interest  represented  before  the 
auditor  was  Elizabeth  Baughman,  a  sister  of  the  full  blood  of 
decedent.  The  auditor  was  of  opinion  that  under  the  testimony 
before  him,  a  legal  presumption  of  the  death  of  the  other  sister 
of  the  full  blood  arose,  and  he  did  not  appear  to  have  heard  of  the 
half-sister.  On  4th  November  1846,  he  filed  his  report  awarding 
the  whole  amount  for  distribution  to  Elizabeth  Baughman,  which 
report  was  confirmed  by  the  court,  and  on  25th  November  1846, 
the  administrator  paid  over  the  amount  in  his  hands,  as  therein 
directed.  Between  eleven  and  twelve  years  afterwards,  the 
parties  in  interest  who  had  not  attended  before  the  auditor,  pro- 
cured the  passage  of  an  Act  of  Assembly,  dated  the  22d  day  of 
April  1857  (Pamphlet  Laws  280),  which  enacts,  "  That  it  shall 
be  the  duty  of  the  Orphans*  Court  of  Allegheny  county,  on  the 
petition  of  any  party  in  interest,  to  grant  a  review  of  the  admin- 
istration account  and  auditor's  report,  and  decree  of  distribution 
thereon,  of  John  H.  Baughman,  administrator  of  Andrew  Hen- 
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drickson,  late  of  Versailles  township,  AUegteny  county,  de- 
ceased, with  the  same  effect  as  if  application  had  been  made 
within  five  years  next  after  such  decree,"  &c.  Under  this  act 
an  auditor  was  appointed,  who  made  a  report  distributing  part  of 
said  estate  to  parties  who  had  not  appeared  before  the  former  audi- 
tor. These  new  parties  made  no  application  for  a  review  of  the 
report  of  the  former  auditor,  within  five  years  after  it  was  con- 
firmed, but  stood  solely  upon  the  Act  of  Assembly  of  22d  April 
1857,  as  the  means  of  enforcing  their  claims  in  this  case. 

On  exception  filed  by  the  distributee  in  the  first  report,  the 
court  below  (Ritchie,  A.  J.),  set  aside  the  report  of  the  auditor 
who  had  been  appointed  under  the  special  Act  of  Assembly  of 
April  22d  1857,  which  was  assigned  for  error  here. 

JPurviance  ^  Shira%  for  appellants. — The  only  point  to  be  de- 
termined by  this  court,  is  the  constitutionality  of  the  act  giving 
the  Orphans'  Court  power  to  grant  this  review. 

The  Act  of  October  1840  did  not  confer,  but  took  away  power 
from  the  Orphans*  Court.  The  present  act  restores,  for  the  pur- 
poses of  this  case,  the  power  taken  away  by  the  Act  of  1840,  to 
erant  a  review  after  the  expiration  of  five  years.  It  docs  not 
direct  the  performance  of  a  judicial  function  in  a  particular  way. 
It  does  not  rest  on  the  doctrine  of  Bradlee  and  Brownfield,  that  the 
legislature  posseses  a  mixed  jurisdiction,  partly  legislative  and 
partly  judicial.  It  simply  removes  a  barrier  which  prevents  the 
court  from  granting  such  relief  as  justice  and  equity  may  require  ; 
in  which  respect  it  differs  from  De  Chastellux  v.  Fairchild,  3  Harris 
18.  The  act  interferes  with  no  vested  rights.  The  administra- 
tor, standing  in  the  position  of  trustee,  could  have  none  against 
the  appellee.  And  Elizabeth  Baughman,  the  original  dis- 
tributee, is  liable  on  her  refunding  bond  to  the  administrator,  to 
refund  to  meet  any  other  debt  or  demand  that  may  be  recovered 
against  the  estate  or  for  the  payment  of  legacies :  Thomas  v. 
Riegle,  5  Rawle  206,  It  must  be  a  clear  and  unequivocal  case 
which  will  justify  the  court  in  declaring  an  Act  of  Assembly  un- 
constitutional :  Kilpatrick  v.  Commonwealth,  Legal  Intelligencer, 
October  29th  1858 ;  Eaken  v.  Raub,  12  S.  &  R.  330 ;  3  Yeates 
493 ;  12  S.  &  R.  330 ;  8  W.  &  S.  386 ;  1  Binney  416 ;  4  Id. 
123 ;  3  S.  &  R.  178 ;  4  W.  &  S.  418. 

Where  a  right  exists  without  a  remedy,  the  legislature  may 
lawfully  provide  one :  2  Watts  443 ;  9  Barr  110  and  446 ;  3  Harris 
172 ;  7  Watts  301 ;  9  Barr  467 ;  10  S.  &  R.  97 ;  15  Id.  72 ; 
17  Id.  64  ;  10  Id.  101 ;  16  Id.  37  ;  1  Watts  330 ;  3  Wh.  84 ;  5 
Barr  145 ;  9  Id.  99 ;  2  Harris  157 ;  3  Id.  165. 

Penny  ^  Sterretty  for  appellees,  cited  and  relied  on  the  cases  in 
7  Wr.— 33 
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4  W.  &  S.  469,  6  Barr  141,  and  7  Harris  431,  as  to  the  ordinary 
powers  of  the  Orphans'  Court  to  authorize  a  bill  of  review.  And 
on  the  question  of  the  constitutionality  of  the  Act  of  April  22d 
1857,  they  cited  O'Conner  v.  Warner,  4  W,  &  S.  227 ;  Irvine's 
Appeal,  4  Harris  266 ;  and  De  Chattellux  v.  Fairchild,  8  Id.  18. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 

LowRiE,  C.  J. — This  is  a  bill  of  review  in  the  matter  of  the 
account  of  J.  H.  Baughman,  administrator  of  Andrew  Hendrick- 
son,  in  which  the  petitioners  claim  a  share  of  the  estate  of  the 
decedent  as  next  of  kin.  It  was  presented  thirteen  years  after 
his  death,  and  eleven  years  after  the  estate  had  been  distributed 
and  finally  settled  by  the  decree  of  the  court.  It  is  therefore 
barred  by  the  Act  of  8th  April  1833,  §  19,  relating  to  the  dis- 
tribution of  intestates'  estates,  and  requiring  such  claims  to  be 
presented  within  seven  years  after  the  intestate's  death ;  by  the 
Act  of  13th  October  1840,  §  1,  requiring  that  bills  of  review 
shall  be  brought  within  five  years  after  the  final  decree ;  and 
without  this,  by  the  limitation  of  seven  years  for  writs  of  error, 
which  is  received  as  a  binding  analogy  for  bills  of  review,  when 
there  is  no  positive  rule  given  by  the  legislature. 

The  petitioners  lived  in  a  distant  part  of  the  state,  and  did 
not  hear  of  the  intestate's  death  until  long  after  those  periods 
had  elapsed ;  but  it  is  not  pretended  that  these  facts  are  suflBcient 
to  relieve  their  case  from  these  limitations  of  the  right  of  action. 
It  stands  therefore  decreed  in  due  course  of  law,  and  according 
to  the  general  law  of  the  land,  finally  decreed  that  this  adminis- 
trator has  faithfully  and  fully  performed  all  his  duties  as  admin- 
istrator, and  that  he  and  his  sureties  are  finally  discharged  from 
all  further  accountability  in  relation  to  this  estate.  How  do  the 
petitioners  attempt  to  evade  this  decree  ? 

They  found  their  petition  or  bill  of  review  entirely  on  an  Act 
of  Assembly,  passed  22d  April  1857,  near  twelve  years  after  the 
final  decree,  which  makes  it  the  duty  of  the  court,  on  the  petition 
of  any  party  interested,  to  grant  a  review  of  the  account,  and 
of  the  decree  of  distribution,  with  the  same  effect  as  if  applica- 
tion had  been  made  within  five  years  after  the  decree.  This  is 
a  very  clear  and  peremptory  legislative  injunction,  unevadable 
by  any  skill  of  interpretation.  Yet  it  does  not  affect  the  proviso 
of  the  Act  of  1840,  which  limits  the  bill  of  review  to  cases  where 
the  balance  has  not  been  actually  paid  by  the  accountant,  as  was 
the  fact  here.  This  proviso  might  produce  injustice  in  some  cases, 
if  there  could  be  no  bill  of  review,  ai  against  the  distributees^  in 
case  of  payment  to  them ;  but  we  pass  this.  The  Orphans'  Court 
obeyed  the  legislative  injunction  by  granting  the  review,  and,  on 
final  hearing,  dismissed  the  bill  on  the  ground  that  the  case  was 
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entirely  a  judicial  one,  and  the  legislature  had  no  authority  to 
interfere. 

This  principle  seems  to  us  just  as  plain  as  the  injunction  of 
the  Act  of  Assembly,  and  much  more  authoritative ;  for  it  is 
part  of  our  frame  of  government  on  which  the  legislature  itself 
depends.  There  can  be  no  constitutional  objection  to  the  com- 
mands of  the  legislature,  or  of  any  one  else,  to  the  courts  to 
hear  any  motion  or  petition  that  any  party  may  choose  to  pre- 
sent ;  but  if  the  courts  are  the  judicial  authority  of  the  land,  no 
one  has  any  authority  to  direct  them  what  disposition  they  shall 
make  of  any  case  or  question  that  comes  before  them.  And  any 
commands  about  such  matters,  other  than  those  contained  in  the 
general  law  of  the  land,  are  quite  useless ;  for  the  courts  are, 
by  the  constitution,  open  to  everybody  appearing  in  any  regular 
way.  And  they  bear  everybody  that  comes ;  though  in  cases 
very  plain  or  very  absurd  they  may  not  hear  them  long,  and 
may  dismiss  their  motion  or  petition  without  hearing  the  other 
side. 

There  ought  to  be  no  arbitrary  governmental  dealing  with 
private  rights ;  to  prevent  this  is  one  of  the  principal  purposes 
of  the  separation  of  legislative  and  judicial  functions  in  the 
government.  It  is  in  general  guarded  against  by  allotting  to 
each  department  its  appropriate  functions,  and  by  the  assurance 
of  the  constitution  of  open  courts,  where  every  man  for  every 
injury  shall  have  remedy  by  due  course  of  law.  A  man's  rights 
are  not  decided  by  due  course  of  law,  if  the  judgment  of  the 
courts  upon  them  may  be  set  aside  or  opened  for  further  litiga- 
tion by  an  Act  of  Assembly.  That  would  be  a  plain  violation 
of  the  due  course  of  law,  a  departure  from  the  functions  of  legis- 
lation, and  an  assumption  of  those  of  jurisdiction. 

It  is  not  by  its  author,  but  by  its  nature,  that  we  judge  of  the 
arbitrariness  of  a  law.  It  may  be  arbitrary  when  passed  as  well 
by  a  democratic  legislature  as  by  a  despot,  though  not  so  likely 
to  be  passed.  Either  may  legislate  in  disregard  of  the  well- 
settled  and  approved  usages  and  customs  of  the  people,  and  that 
is  arbitrary  ;  but  that  is  not  the  kind  of  arbitrariness  that  is  in 
question  here,  for  arbitrariness  in  legislation  is  not  always  un- 
constitutional. 

Any  form  of  direct  governmental  action  on  private  rights, 
which,  if  unusual,  is  dictated  by  no  imperious  public  necessity, 
or  which  makes  a  special  law  for  a  particular  person,  or  gives 
directions  for  the  regulation  and  control  of  a  particular  case 
after  it  has  arisen,  is  always  arbitrary  and  dangerous  in  princi- 
ple, and  almost  always  unconstitutional.  But  that  is  not  arbi- 
trary nor  unconstitutional  which,  within  the  sphere  of  politics, 
makes  general  laws  for  all  cases  in  the  class  that  is  at  the  time 
the  subject  of  legislation,  if  it  be  in  reasonable  harmony  with 
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the  intelligence,  nsages,  and  customs  of  the  people.  And  that 
is  not  arbitrary  that  decides  cases  according  to  general  laws 
passed  before  the  cases  arise,  or  according  to  the  usages  and 
customs  of  the  country,  or,  in  the  absence  or  inapplicability  of 
either  of  these,  according  to  the  general  principles  or  well- 
settled  analogies  of  the  law. 

Properly  speaking,  all  laws  are  rules  for  classes  of  cases,  and 
never  for  a  particular  case  or  instance.  That  can  be  only  a 
rescript,  judgment,  or  decree  that  decides  a  particular  case,  or 
any  part  of  it,  and  it  is  naturally  and  essentially  the  result  of 
judicial  and  not  of  legislative  functions,  and  comes  after  and  not 
before  the  case  arises,  and  after  and  not  before  the  hearing  of 
the  parties. 

Legislation  gives  us  standards  of  weight,  measure,  and  value ; 
but  it  weighs,  measures,  and  values  nothing.  And  so,  with 
custom  and  usage,  it  gives  us  the  rule  or  standard  of  civil  conduct 
and  civil  rights ;  but  it  never  judges  under  the  rule,  or  applies 
its  standards  to  any  given  case.  It  gives  the  rules  and  imple- 
ments of  justice,  but  uses  none  of  them.  It  hears  no  parties, 
just  because  it  has  no  particular  case  before  it.  Jurisdiction  is 
always  engaged  in  applying  the  standards  of  right  to  particular 
cases  of  disputed  right,  and  therefore  always  deals  with  parties, 
and  therefore  always  hears  them. 

In  general  outline,  though  not  always  in  practice,  these  two 
functions  are  quite  as  distinct  as  those  of  the  abstract  mathema- 
tician and  of  the  practical  surveyor  or  astronomer,  as  those  of 
coinage  and  of  commerce,  as  those  of  the  machinist  and  of  the 
operator  of  the  machine,  as  those  of  the  general  terms  of  lan- 
guage and  of  the  application  of  them  to  things,  or  as  those  of 
the  general  laws  of  thought  and  of  their  application  in  reasoning. 
It  is  practice,  however,  and  not  knowledge  that  is  thus  divided 
and  restricted.  To  be  truly  intelligent  and  orderly,  each  depart- 
ment ought  to  understand,  but  not  to  undertake  the  functions 
of  the  other.  In  the  present  case  the  practical  distinction  seems 
to  us  quite  as  clear  as  the  theoretical  one.  We  are  dealing  with 
a  simple  legislative  decree  in  a  particular  case,  involving  no  con- 
fusion of  theory  and  practice,  and  having  no  shade  of  general 
rule  about  it,  and  it  is  plainly  a  departure  from  legislative  func- 
tions. 

It  is  argued  that  the  legislature  has  entire  control  over  the 
remedies  of  the  law,  and  may  alter  them  at  pleasure ;  and  that 
all  statutes  of  limitation,  being  remedial  in  their  nature,  fall 
under  this  authority.  There  is  general  truth  in  this,  and  we 
need  not  stop  to  show  how  far  its  generality  is  to  be  rentricted, 
except  in  its  application  to  this  case. 

There  is  nothing  plainer  in  the  bill  of  rights  than  the  principle 
that  all  men  must  stand  on  an  equality  before  the  judicial  tribunals, 
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and  they  do  not  stand  so,  if  the  judiciary  is  bound  to  admit  an 
inequality  created  by  a  legislative  decree,  by  which  a  statute  of 
limitation  or  any  other  element  of  the  remedy  is  set  aside  or  altered 
for  any  particular  case  or  person,  so  as  to  affect  the  right. 
However  inexpedient  any  given  change  may  be,  none  can  com- 
plain of  inequality  in  it,  if  it  be  made  to  apply  to  all  alike.  And 
people  bear  with  patience  even  very  defective  laws,  when  they 
operate  alike  on  all ;  because  equality  of  administration  is  a  large 
and  essential  element  of  justice. 

However  generous  and  just  it  would  be  for  the  parties  to  remedy 
such  a  misfortune  as  seems  to  have  occurred  in  this  case,  it  would 
not  be  so  for  the  state  to  do  it.  It  would  not  be  generous,  for  it 
would  be  dealing  only  with  other  people's  rights  and  property, 
and  not  with  its  own.  And  it  would  not  be  just ;  for  that  legislation 
cannot  be  just  that  gives  opposite  rules  for  distinct  cases  in  the  same 
class,  that  excludes  any  case  from  the  class  to  which  it  naturally 
belongs,  that  says  to  persons  in  general,  you  shall  have  the  pro- 
tection that  naturally  arises  from  lapse  of  time,  and  to  some  par- 
ticular person  you  shall  not  have  it.  This  is  nothing  like  '*  the 
due  course  of  law." 

We  could  never  acquire  the  idea  of  justice,  if  there  were  no 
laws  to  regulate  social  intercourse,  and  if  all  human  conduct 
were  mere  arbitrariness.  Justice  means  treatment  according  to 
law,  Bome  law  taken  as  a  standard,  and  that  is  the  most  complete 
civil  justice,  that  is  according  to  the  best  civil  laws  that  the  given 
society  knows  how  to  provide.  And  it  being  of  the  very  nature 
of  all  law,  physical,  moral,  social,  and  civil,  that  it  regulates 
facts,  things,  and  persons  by  classes,  that  is  not  law-making  at 
all,  but  only  a  command,  that  directs  a  particular  act  to  be  done. 

We  know  of  no  principle  or  law  in  the  constitution  of  the  legis- 
lature, or  of  the  courts,  that  authorizes  the  issue  of  the  command 
contained  in  this  Act  of  Assembly,  or  that  entitles  the  courts  to 
obey  it,  and  the  petitioners  have  no  remedy  for  their  loss  in  this 
form.  The  decree  below  is  very  defective  in  form  in  not  dis- 
missing the  petition,  which  was  evidently  intended  by  the  setting 
aside  of  the  auditor's  report.  But  we  treat  it  according  to  the 
intention,  hoping  for  more  accuracy  hereafter. 

Decree  affirmed,  and  petition  dismissed  at  the  costs  of 
the  appellant. 


Digitized  by  LjOOQIC 


618  SUPREME  COURT  IPitUburgh 


Springer's  Administrators  versus  Springer  et  al. 

Decree  of  Suhrogation  to  he  reviewed  on  Appeal  and  not  hy  Writ  of 
Error, — Parties  to  Proceedings  for  equitable  Svhrogation, 

1.  A  plaintiff  in  a  jndf];ment  against  several  defendants,  by  one  of  whom  it 
was  paia,  cannot  interfere  to  prevent  a  decree  of  subrogation  in  favour  of  the 
party  paying  against  another  of  the  defendants  for  his  proportion  of  the  debt. 

2.  One  of  several  sureties  against  whom  judgment  is  obtained  may,  on  pay- 
ment, be  subrogated  to  the  judgment  so  as  to  obtain  contribution:  but  wnere 
the  record  of  the  decree  of  subrogation  does  not  show  that  the  defendants  were 
not  all  sureties,  a  writ  of  error  to  the  decree  will  not  lie,  because  it  is  founded 
on  the  allegation  that  there  is  error  in  the  record. 

3.  Subrogation  is  an  equitable  remedy,  and  can  be  properly  reviewed  in 
higher  courts  only  by  appeal:  and  the  proceedings  therein  should  be  in 
analogy  to  equity  practice,  as  by  petition  and  answer,  and  not  on  mere  mo- 
tion. 

4.  A  writ  of  error  is  not  an  adequate  form  for  the  review  of  equitable 
remedies. 

Error  to  the  Oommon  Pleas  of  Fayette  county. 

This  writ  was  sued  out  by  Jacob  B.  Miller,  administrator  of 
Zadock  Springer,  deceased,  on  the  decree  of  the  court  below 
subrogating  the  executors  of  John  Springer,  deceased,  to  the 
rights  of  the  plaintiff  in  a  certain  judgment  held  by  him  against 
John  Springer,  Jacob  Springer,  and  Uriah  Springen  After  the 
death  of  John  Springer,  his  executors,  Henry  Morris  and  An- 
drew Springer,  paid  this  judgment,  and  obtained  in  the  court 
below  the  decree  of  subrogation  above  mentioned  for  one- third 
of  the  amount,  which  was  the  error  assigned. 

J.  B.  Miller^  for  'plaintiff  in  error,  contended  that  by  this 
decree  a  preference  was  given  to  the  executors  over  other  lien- 
creditors  of  Uriah  Springer. 

Howelly  contri. 

The  opinion  of  the  court  was  delivered  by 

LowRiE,  C.  J. — The  executors  of  John  Springer  paid  this 
judgment,  it  is  said,  and  afterwards,  by  order  of  the  court,  ob- 
tained subrogation  against  Uriah  Springer  for  one-third  of  it, 
and  for  this  the  plaintiff  (so  stands  the  record)  brings  this  writ 
of  error.  But  this  is  a  matter  in  which  this  plaintiff  has  no 
concern.  His  claim  is  satisfied,  and  he  has  no  right  to  interfere 
with  any  disposition  which  the  court  thinks  proper  to  make  of 
the  judgment  as  between  the  defendants.  If  anybody  could 
bring  error  on  such  an  order  it  would  be  Uriah  Springer,  or  his 
lien-creditors,  for  the  order  is  against  him,  and  he  and  they 
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alone  can  be  wronged  by  it.     Doubtless  it  is  intended  for  their 
benefit. 

But  a  writ  of  error  is  always  a  suit  between  the  very  parties 
to  the  record,  and  is  founded  on  the  allegation  that  there  Is  error 
in  it,  and  we  do  not  see  error  in  this  one ;  for  where  sureties  are 
sued  and  judgment  obtained,  and  one  of  them  pays,  he  may  be 
subrogated  to  the  judgment  so  as  to  obtain  contribution :  9.  Watts 
451 ;  2  Rawle  128 ;  and  this  record  does  not  show  that  these 
defendants  were  not  all  sureties. 

No  one  can  suppose  that  such  an  order  as  this  can,  in  strict 
practice,  be  a  subject  of  a  writ  of  error,  for  that  is  a  common 
law  writ,  and  no  such  order  was  known  in  common  law  practice. 
Let  any  one  study  how  to  issue  a  writ  of  error  in  proper  form, 
who  are  to  be  the  parties,  what  is  to  be  sent  up  as  record,  and 
what  errors  may  be  assigned  as  in  the  record  in  such  a  case,  and 
he  will  see  that  this  remedy  is  quite  an  inappropriate  one. 

True  enough,  it  has  been  used  very  often  ;  but  this  was  mani- 
festly by  indulgence"  as  to  the  form  in  favour  of  the  right  of 
review.  Because  the  parties  had  a  right  to  a  review  the  court 
did  not  object  to  this  form,  when  it  could  be  used  with  effect, 
and  when  no  other  was  suggested,  nor  would  we  now  sacrifice 
the  right  to  the  form,  or  even  stop  to  require  a  more  perfect 
form,  if  we  had  the  means  of  an  effectual  and  complete  review 
of  this  case  in  this  form ;  for  we  would  avoid,  if  possible,  the 
correction  of  a  common  error  in  practice  at  the  expense  of 
suitors,  and  without  warning.  But  this  record  does  not  show 
the  facts  that  are  necessary  for  the  complainant's  case.  The 
parties  have  not  even  taken  care  to  have  the  case  in  a  condition 
to  be  heard  by  appeal. 

It  was  natural,  in  introducing  the  equity  remedy  of  subro- 
gation, to  introduce  with  it  the  right  of  review. 

But  a  writ  of  error  cannot,  without  a  change  of  its  nature, 
become  an  adequate  form  of  review  of  equitable  remedies,  be- 
cause it  brings  up  only  what  is  properly  record^  in  order  to  assign 
error  in  that,  and  never  brings  up  the  evidence  except  by  bill  of 
exceptions,  which  is  a  form  not  practised  in  equity. 

It  is  by  appeal  that  equity  remedies  are  reviewed  in  a  higher 
court,  and  that  brings  up  the  whole  case,  and  not  merely  the 
record  of  it ;  and  it  is  properly  this  form  of  review  that  is  to  be 
deemed  as  introduced  along  with  the  practice  of  subrogation. 
It  does  not  bring  up  the  principal  case,  so  as  to  interfere  with 
proceedings  in  it,  but  only  the  incidental  claim  and  order  of 
subrogation,  and  all  that  are  properly  parties  to  that,  and  all 
the  evidence  that  belongs  to  it.  The  form  of  taking  the  appeal 
must,  of  course,  be  analogous  to  the  practice  in  analogous  cases. 

And  the  party  against  whom  subrogation  is  claimed  has  a 
right  to  demand  that  the  proceeding  shall  be  conducted  in  at 
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least  such  substantial  analogy  to  equity  practice  that  the  matter 
may  be  in  a  condition  for  review.  If,  instead  of  a  mere  motion, 
there  had  been  a  petition  for  subrogation,  concisely  stating  the 
facts  on  which  the  party  founded  his  title  to  it,  and  an  answer 
admitting  the  facts,  or  evidence  proving  them,  the  matter  would 
have  been  in  a  condition  for  review.  As  it  is,  we  do  not  see  how 
a  review  can  be  had  here  in  this  case,  unless  there  be  first  a  pe- 
tition below  to  review  and  reverse  the  order,  and  an  answer,  or 
evidence,  or  both,  so  as  to  bring  the  facts  before  this  court. 

Writ  of  error  quashed* 


Shrom  versus  Williams  for  use  of  McMeaL 

Assigfior  of  Mortgage^  when  a  competent  Witness  for  Mortgagee  in  scire 
facias  hy  Assignee  of  Mortgage, 

A  mortgagee  who  is  assignor  of  a  mortgage  is  a  competent  witness  in  an 
action  upon  it,  to  prove  that  only  part  of  the  amount  for  which  it  was  given, 
was  ever  received  by  the  mortgagor,  and  that  the  equitable  plaintiff  took  it 
with  knowledge  of  that  fact ;  though  the  original  mortgagee,  the  nominal 
plaintiff,  was  the  endorsee  of  the  promissory  note  which  the  mortgage  had 
been  given  to  secure. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  scire  facias  on  a  mortgage  for  ^1000,  brought  in 
the  name  of  Samuel  Williams,  the  original  mortgagee,  for  the 
use  of  Daniel  McMeal,  against  Louis  Shrom,  to  which  defendant 
pleaded  want  of  consideration,  usury  and  payment  with  leave, 
&c.,  and  filed  his  affidavit  of  defence  admitting  an  indebtedness 
of  $50,  for  which  he  offered  to  give  judgment,  which  was  de- 
clined. 

On  the  trial,  after  the  plaintiff  had  given  in  evidence  the  mort- 
gage and  the  note  which  it  was  given  to  secure,  the  defendant 
called  Samuel  Williams,  the  original  mortgagee,  who  was  willing 
to  be  examined  as  a  witness,  and  who  was  offered  to  prove  "  that 
when  defendant  executed  the  mortgage  he  received  $620  and  no 
more,  and  that  as  to  the  balance  the  mortgage  was  without  con- 
sideration as  to  defendant,  and  that  McMeal,  the  equitable  plain* 
tiff,  had  taken  the  mortgage  with  notice  of  this  fact." 

The  witness  was  objected  to  as  incompetent  and  rejected  by 
the  court  (Shannon,  J.),  which  was  the  error  assigned  by  the 
defendant. 


John  Barton^  for  plaintiff  in  error. 
McClowry^  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered,  November  10th  1862, 
by 

Read,  J. — The  nominal  plaintiff  in  this  case,  who  was  the  ori- 
ginal mortgagee,  was  offered  by  the  defendant,  the  mortgagor, 
to  prove  that  only  a  part  of  the  amount  which  the  mortgage  was 
given  to  secure,  ever  was  received  by  the  mortgagee^  and  that  trr 
the  equitable  plaintiff  took  the  said  mortgage  with  a  knowledge 
of  the  facts.  The  nominal  plaintiff  was  willing  to  testify,  but  he 
was  objected  to  by  the  equitable  plaintiff  and  rejected  by  the 
court. 

This  was  a  proceeding  in  rem  on  the  mortgage,  in  which 
primd  facie^  the  original  mortgagee  had  no  interest  which  could 
x>e  benefited  by  his  testimony  in  this  case.  In  fact  he  was  to 
testify  against  his  interest,  as  under  certain  circumstances  it 
might  render  him  liable  on  his  assignment.  But  it  is  said  that 
he  was  the  endorser  on  the  promissory  note,  which  this  mortgage 
was  given  to  secure,  and  that  a  judgment  in  favour  of  the  defend- 
ant in  this  suit,  could  be  given  in  evidence  in  an  action  against 
him  as  endorser.  Is  this  so  ?  If  the  nominal  plaintiff  were  no  party 
to  the  record,  he  would  have  been  competent,  because  he  could  not 
use  it  for  such  a  purpose,  and  why  should  he  not  be  considered 
in  the  same  light  as  if  a  legal  assignment  had  been  made  and  the 
suit  would  then  have  been  brought  in  the  name  of  the  assignee. 
Besides,  if  the  judgment  was  obtained  on  his  own  testimony,  he 
could  not  use  it  in  any  other  suit  by  the  equitable  plaintiff. 

But  the  note  was  the  principal  debt  and  the  mortgage  only 
collateral,  and  a  failure  to  recover  on  the  latter  did  not  bar  the 
remedy  on  the  former. 

The  witness  should  have  been  permitted  to  testify. 

Judgment  reversed,  and  venire  de  novo  awarded. 


James  B.  Hill  verms  Robert  Hill. 

Duty  of  Defendant  in  Ejectment  as  to  Disclaimer, — Plea  of  General  Issue, 
effect  of — Ejectment,  when  the  proper  Remedy  between  Tenants  in 
Common  of  permanent  Fixtures. 

1.  When  a  plaintiff  in  ejectment  has  filed  a  description  of  the  premises  sued 
for,  it  is  the  duty  of  the  defendant,  if  he  does  not  mean  to  take  defence  fur  the 
whole,  to  file  with  his  plea,  a  description  of  that  part  of  the  premises  for  which 
he  takes  defence:  if  he  pleads  the  eeneral  issue,  and  files  no  specification  of 
the  extent  to  which  he  means  to  defend,  he  must  be  understooa  as  defending 
for  the  whole  of  the  premises  in  the  plaintiff's  writ:  and  after  the  trial  has 
been  conducted  in  this  manner,  he  cannot,  in  a  court  of  error,  complain  that 
judgment  passed  for  more  than  was  in  controversy. 

2.  Where  a  boiler,  engine,  and  stack,  were  erected  on  land  of  the  plaintiff 
at  the  joint  expense  of  himself  and  the  defendant,  under  an  agreement  to  use 
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the  same  as  a  common  source  of  power  without  limitation  as  to  time,  the  interests 
created  thereby  in  the  fixtures  are  in  the  nature  of  real  estate :  and  if  one  of 
the  tenants  in  common  exclude  the  other  from  the  use  and  possession  of  such 
fixtures,  ejectment  will  lie  to  enforce  the  agreement. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  Robert  Hill  against  James 
B.  Hill,  for  a  lot  of  ground  on  Penn  and  Morris  streets,  in  the 
city  of  Pittsburgh,  72  by  105  feet,  on  which  a  boiler,  engines,  and 
stack  had  been  erected  by  the  parties. 

When  the  case  was  called  for  trial,  the  parties  by  their  counsel 
agreed  to  submit  the  contrcfVersy  to  the  court  below,  in  a  case 
stated,  which  presented  the  following  material  facts  : — 

On  the  12th  July  1852,  James  S.  Negley,  who  was  the  equita* 
ble  owner  of  certain  lots  on  the  corner  of  Penn  and  Morris 
streets,  in  the  city  of  Pittsburgh,  extending  seventy-two  feet  in 
front  on  Penn  street,  and  running  back  along  Morris  street  one 
hundred  and  thirty  feet  to  Mulberry  alley,  agreed  with  Robert 
Hill  and  James  B.  Hill,  the  present  plaintiff  and  defendant,  then 
doing  business  under  the  name  of  R.  &  J.  B.  Hill,  to  convey  to 
them  a  portion  of  the  said  lots,  beginning  at  the  corner  of  Mor- 
ris street  and  Mulberry  alley,  and  extending  along  Morris  street 
toward  Penn  street  twenty-five  feet,  thence  parallel  with  Mul- 
berry alley  seventy-two  feet,  thence  to  Mulberry  alley  twenty- 
five  feet,  and  thence  seventy-two  feet  along  Mulberry  alley  to 
the  place  of  beginning ;  and  also  conferred  upon  them  certain 
rights  and  privileges  upon  that  portion  of  the  lots  that  remained 
in  his  possession. 

Under  this  agreement,  and  subject  to  the  provisions  thereof, 
Negley  and  R.  &  J.  B.  Hill  put  up,  on  the  premises  of  Negley,  a 
boiler,  engine,  and  stack,  which  they  used  as  a  common  source 
of  power. 

On  the  31st  December  1853,  by  articles  of  agreement,  James 
S.  Negley  sold  one-fourth  of  the  said  boiler,  engine,  and  stack 
to  William  Dawson. 

In  1855  Negley  became  insolvent,  and  executed  an  assign- 
ment for  the  benefit  of  his  creditors  to  Robert  Robb,  who  sold 
Negley's  entire  interest  in  the  said  premises  to  Robert  Hill, 
July  24th  1855.  But  previous  to  this  assignment  Negley  had 
rented  his  premises,  known  as  the  "Empire  Works,"  and  erected 
on  his  portion  of  the  lot,  to  Dawson,  Newmyer  &  Co. 

After  Robert  Hill's  purchase  of  Negley's  interest,  he  entered 
into  an  agreement  of  lease  with  Newmyer  &  GraflF,  the  successors 
of  Dawson,  Newmyer  &  Co.,  by  article  dated  August  8th  1856. 

Early  in  the  year  1856,  the  partnership  between  Robert  Hill 
and  James  B.  Hill  was  dissolved,  and  their  property  passed  into 
the  hands  of  Robert  Robb,  as  receiver,  appointed  by  the  District 
Court  of  Allegheny  county,  who,  by  deed  dated  7th  July  1856> 
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conveyed  to  James  B.  Hill,  the  defendant,  all  the  right  and  in- 
terest of  the  firm  of  R.  &  J.  B.  Hill  in  the  premises,  and  arising 
from  or  out  of  the  before-mentioned  articles  of  agreement  be- 
tween James  S.  Negley  and  R.  &  J.  B.  Hill.  On  the  18th  May 
1855,  by  an  article  of  agreement,  J.  B.  Hill  purchased  from  Daw- 
son, Newmyer  &  Co.  their  interest  in  the  boiler,  engine,  and  stack 
before  mentioned.  In  January  1859,  the  lease  between  New- 
myer &  Graif  and  Robert  Hill  having  expired,  the  latter  went 
into  possession  of  the  Empire  Works,  but  on  proposing  to  use 
the  boiler,  engine,  and  stack,  was  prevented  and  forbidden  to 
use  them  by  James  B.  Hill,  the  defendant,  who  claimed  to  be 
the  sole  owner  as  against  Robert  Hill  of  the  said  boiler,  engine, 
and  stack,  and  entitled  to  the  exclusive  possession  thereof. 

Whereupon  Robert  Hill,  the  plaintiff,  sued  out  the  present  writ 
of  ejectment. 

The  court  below  gave  judgment  for  plaintiff  for  the  premises 
described  in  the  writ,  subject  to  the  right  of  the  defendant  to 
remain  in  joint  possession  and  ownership  with  the  plaintiff  of 
the  boiler,  engine,  and  stack  mentioned  in  the  statement  of  the 
case,  the  defendant  owning  and  possessing  the  undivided  three- 
fourths  of  the  said  boiler,  engine,  and  stack,  and  the  plaintiff 
owning  and  possessing  the  remaining  undivided  one-fourth  part 
thereof.  And  it  Is  further  considered  and  adjudged  that  the  de- 
fendant have  the  right  to  hold,  possess,  and  enjoy  the  further 
rights  or  easements  in  the  premises  described  in  the  writ  granted 
and  conferred  upon  Robert  k  James  B.  Hill,  by  the  articles  of 
agreement  dated  12t*h  day  of  July  1852,  recorded  in  Deed  Book, 
vol.  3,  page  1 ;  and  of  which  rights  or  easements  the  defendant 
has  become  possessed  by  virtue  of  the  proceedings  in  chancery, 
at  No.  787,  July  Term  1855,  District  Court,  and  that  the  plain- 
tiff have  and  recover  the  costs  of  his  action. 

Which  was  assigned  here  for  error  by  both  parties. 

The  first  writ  of  error  taken  was  by  the  defendant  below,  for 
whom  it  was  argued,  by  A.  W.  Loomis,  that  the  court  erred  in 
entering  judgment  in  favour  of  the  plaintiff  upon  the  case  stated, 
and  especially  in  entering  such  judgment  as  was  entered.  1.  The 
judgment  was  for  the  premises  described  in  the  writ,  seventy- 
two  by  one  hundred  and  five  feet,  except  a  joint  possession  of 
the  boiler,  engine,  and  stack.  The  objection  to  which,  was  the 
obvious  objection  that  the  court  pronounced  judgment  in  favour 
of  the  plaintiff  for  property  shown,  by  the  case  stated,  to  have 
been  in  the  possession  of  the  plaintiff  below,  and  not  in  that  of 
the  defendant  below.  The  case  stated  shows  that  Robert  Hill 
had,  and  James  B.  Hill  had  not,  possession  of  the  Empire 
Works;  that  James  asserted  no  claim  or  title  thereto,  but  only 
to  the  boiler,  engine,  and  stack ;  that  he  neither  prevented  nor 
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forbade  the  use  of  these  works  to  Robert  Hill.  That  as  soon  aa 
James  forbade  the  use  of  the  boiler,  engine,  and  stack,  Robert 
sued  out  his  writ  of  ejectment  for  the  whole  premises,  and  reco- 
vered judgment  for  the  whole^  although  the  Empire  Works,  con- 
stituting more  than  nine-tenth  parts  thereof,  were  in  bis  own 
possession,  and  not  claimed  by  the  defendant  in  ejectment.  His 
suit  should  have  been  limited  and  restricted  to  the  boiler,  engine, 
and  stack,  there  being  neither  possession  nor  claim  of  title  by 
the  defendant  to  any  other  portion  of  the  premises,  and  he  was 
not  entitled  to  recover  either  the  premises  or  his  costs. 

2.  Nor  was  he  entitled  to  recover  at  all.  The  case  shows  that 
Robert  &  J.  B.  Hill  derived  title  to  one-half  of  the  boiler,  en- 
gine, and  stack  under  the  provisions  of  the  article  of  July  20th 
1852,  that  Negley  sold  one-fourth  of  said  boiler,  engine,  and 
stack  to  William  Dawson,  and  that  Dawson  and  Newmyer  grant- 
ed, bargained,  sold,  and  assigned  one-half  of  engine,  boiler,  and 
stack  to  J.  B.  Hill,  who  had  succeeded  to  the  rights  of  Robert 
Hill  under  the  conveyance  of  Robert  Robb,  receiver.  The 
exhibits  attached  to  and  made  part  of  the  case  show  that  J.  B. 
Hill  had  paid  Newmyer  &  Graff  $875,  the  appraised  value  of 
the  boiler,  engine,  and  stack.  Under  these  circumstances,  J.  B. 
Hill  claimed  that  as  against  Robert  Hill,  he  was  the  sole  owEcr 
of  boiler,  engine,  and  stack,  he  having,  and  Robert  Hill  not  having, 
paid  for  the  same.  Again,  the  agreement  of  July  20th  1852 
shows  R.  &  J.  B.  Hill  (to  whose  rights  J.  B.  Hill  has  succeeded) 
agreed  to  pay  for  the  use  of  the  adjoining  ground  occupied  or 
which  might  be  occupied  by  the  said  engine,  machinery,  and  fix- 
tures to  such  engine. 

It  is  claimed  that  this  covenant  gave  to  J.  B.  Hill  a  right  to 
the  use  and  possession  of  the  ground  occupied  by  the  engine, 
&c.,  for  compensation ;  that  by  the  terms  of  article,  this  pri- 
vilege was  to  remain  for  the  benefit  of  himself,  his  heirs  and 
assigns,  and  that  Robert  Hill  could  not  legally  or  properly  reco- 
ver possession  thereof  in  ejectment. 

3.  Again :  it  is  denied  that  Robert  Hill  has  shown  any  title 
to  recover  in  ejectment  for  the  boiler  and  engine.  It  is  further 
denied  that  the  case  stated  shows  such  acts  or  conduct  on  the 
part  of  J.  B.  Hill  as  gave  Robert  a  right  to  recover  in  eject- 
ment. Robert  prepared  to  use  the  boiler,  engine,  and  stack, 
and  "  was  prevented,  and  forbidden  to  use  them  by  James  B. 
Hill,  who  claimed  to  be  the  sole  owner,  as  against  Robert.'' 
Whatever  else  this  fraternal  wrangling  may  have  amounted  to, 
we  deny  that  it  gave  him  any  right  to  recover  in  an  action  of 
ejectment.  It  appears,  from  the  case  stated,  that  James  B.  for- 
bade Robert  to  use  the  engine,  boiler,  &c.,  but  it  does  not  ap- 
pear that  he  prevented  his  doing  so  in  any  other  mode  or  man- 
ner,  or  did  any  act  of  prevention,  or  uttered  any  other  language 
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than  to  prohibit  and  claim  to  be  sole  owner.     This  we  cldJm  to 
be  a  wholly  insufficient  foundation  for  a  recovery  in  ejectment. 

George  ShiraSy  Jr.,  for  defendant  in  error,  contended,  1.  That 
by  pleading  the  general  issue  the  defendant  below  admitted  him- 
self in  possession  of  all  the  land  claimed  in  the  writ :  Dietrich 
V,  Mateer,  10  S.  &  R.  163;  Steinmetz  v.  Logan,  3  Watts  162; 
Ulsh  v.  Strode,  1  Harris  433 ;  and  that  not  having  furnibhed  the 
court  or  the  plaintiff  with  a  statement  of  the  territory  claimed 
by  him,  he  is  not  injured  by  a  judgment  which  carefully  recog- 
nises his  alleged  rights. 

2.  That  the  claim  of  title  relied  on  by  the  plaintiff  in  error, 
consisted,  in  part,  of  unrecorded  bills  of  sale  which  could  not 
aflfect  Robert  Hill,  who  was  a  purchaser  without  notice.  That 
by  the  terms  of  these  bills  of  sale,  the  boiler,  engines,  and  stack 
were  treated  as  personal  property,  which  the  alleged  purchaser 
might  have  removed  during  the  term  of  Dawson  &  Newmyer ; 
but  that  they  clearly  passed  as  incidents  to  the  realty  purchased 
by  Robert  Hill.  That  even  if  they  availed  as  against  him  to 
pass  an  estate  in  the  land,  there  remained  the  objection  that 
Dawson  &  Newmyer  held  but  one-fourth  of  the  boiler,  engine^ 
and  stack,  which  portion  had  been  sold  by  Nagley  to  Dawson — 
the  remaining  fourth  resting,  of  course,  in  the  purchaser  of  his 
estate. 

3.  The  objection  that  ejectment  was  net  the  proper  remedy, 
was  met  by  citing  the  cases  of  McMahon  v.  McMahon,  1  Harris 
383;  Law  v.  Patteson,  1  W.  &  S.  184;  and  Doe  v.  Bird,  11 
East. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 
Woodward,  J. — When  plaintiff  in  ejectment  has  filed  a 
description  of  the  premises  he  sues  for,  either  in  his  prcecipe  or 
afterwards,  it  is  the  duty  of  the  defendant,  if  he  does  not  mean 
to  take  defence  for  the  whole  premises,  to  file  with  his  plea  a  de- 
scription of  that  part  of  the  premises  for  which  he  takes  defence. 
Such  a  special  defence  operates  as  a  disclaimer  of  possession  or 
claim  to  whatever  land  is  outside  of  the  boundaries  designated 
by  the  defendant,  narrows  the  issue  to  the  real  point  of  contest, 
and  averts  from  the  defendant  a  liability  for  costs  which,  other- 
wise, might  attend  a  plaintiflTs  recovery  of  the  undisputed  part 
of  the  premises :  Steinmetz  v.  Logan,  3  Watts  162 ;  Ulsh  v. 
Strode,  1  Harris  433.  But  where  a  defendant  pleads  the 
general  issue  in  ejectment,  and  files  no  specification  of  the 
extent  to  which  he  means  to  defend,  he  must  be  understood  as 
defending  for  the  whole  premises  described  in  the  plaintiflTs  writ. 
Especially  is  this  so  where,  as  in  this  case,  after  issue  thus 
formed,  the  parties  go  into  a  case  stated,  and  submit  all  the  facts 
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whicK  either  of  them  relies  on  without  a  word  to  indicate  that  the 
defence  is  not  as  broad  as  the  suit,  and  that  the  defendant  means 
to  resist  in  behalf  of  all  that  the  plaintiff  means  to  claim.  After 
a  contest  has  been  conducted  in  this  manner,  it  is  too  late,  in  a 
court  of  error,  to  complain  that  judgment  passed  for  more  than 
was  really  in  controversy. 

Essentially,  this  was  an  action  of  ejectment  by  one  tenant  in 
common  against  his  co-tenant  to  get  into  possession  of  a  boiler, 
engine,  and  stack,  which  had  been  erected  on  premises  of  the 
plamtiif,  but  of  which  the  defendant  held  and  claimed  the  right 
to  hold  exclusive  possession.  It  is  said  that  ejectment  will  not 
lie  for  such  fixtures.  Perhaps  not  if  they  were  mere  fixtures, 
but  we  think  these  were  more.  They  were  erected  under  the 
agreement  of  12th  July  1852,  whereby  James  S.  Negley  sold  a 
part  of  his  lot,  at  the  corner  of  Penn  and  Morris  streets,  in  the 
city  of  Pittsburgh,  to  Robert  Hill  and  James  B.  Hill  (the 
present  parties  plaintiff  and  defendant),  and  recognised  their 
joint  ownership  with  him  of  the  "  engine,  boilers,  machinery,  and 
fixtures  thereto,**  which  had  been  erected  with  their  joint  funds 
on  that  part  of  the  premises  which  Negley  retained  to  himself. 
And  there  was  also  conveyed,  to  the  said  Hills,  the  right  to 
enter  the  premises  of  the  said  Negley,  for  the  purpose  of  running 
and  repairing  said  engine  and  machinery.  Several  minor  details 
were  also  regulated  by  that  instrument  for  the  joint  use  and 
enjoyment  of  the  engine,  stack,  and  machinery,  as  the  common 
source  of  power  for  the  neighbouring  factories  of  the  respective 
parties. 

R.  &  J.  B.  Hill  thus  became  tenants  in  common  with  Negley 
of  the  engine  and  machinery,  and  of  the  ground  whereon  they 
stood.  Not  that  the  title  of  the  ground  was  so  transferred  that 
it  would  remain  in  the  Hills  after  removal  of  the  engine,  &c.,  but 
that  the  right  to  occupy  it  for  the  purposes  of  the  engine,  &c., 
was  vested  in  the  Hills  in  common  with  Negley.  They  were  sub- 
stantial if  not  permanent  erections.  They  were  not  leased  for  a 
term,  but,  in  virtue  of  a  joint  erection,  and  of  the  agreement 
aforesaid,  they  were  the  common  estate  of  Negley  and  the  Hills. 
They  were  in  the  nature  of  real,  estate.  The  interest  of  the 
Hills  was  an  incorporeal  hereditament,  a  right  issuing  out  of  the 
corporeal  hereditament  held  by  Negley,  but  was,  nevertheless, 
an  estate  in  land.  When,  subsequently,  both  of  these  brothers 
claimed  to  have  acquired  all  Negley's  interest  in  the  engine, 
stack,  &c.,  and  that  became  the  subject  of  dispute  between  them, 
what  but  a  dispute  about  land  was  it  ?  If  either  of  them  had 
excluded  the  other  from  a  common  enjoyment  of  the  right,  eject- 
ment would  have  been  the  remedy  for  the  deforcement.  Much 
more  was  it  the  remedy  when  their  disputes  about  the  possession 
involved  not  only  such  title  as  they  acquired  by  the  agreement 
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of  12th  July  1852,  but  the  original  title  of  Negley  also,  which  they 
claimed  to  have  acquired  subsequently.  % 

To  fix  the  state  of  the  title,  let  us  trace  it  briefly  through  the 
papers.  How  it  stood  under  the  agreement  of  12th  July  1852, 
has  been  suflBciently  said  above.  The  Hills  got  into  Chancery, 
and  Robert  Robb  became  the  receiver  of  the  firm  of  R.  &  J.  B. 
Hill.  On  the  7th  July  1856,  in  pursuance  of  a  prior  sale  autho- 
rized by  the  court,  Robb  made  his  deed  to  James  B.  Hill  for  all 
the  estate  of  the  firm  of  R.  &  J.  B.  Hill  at  the  corner  of  Morris 
street  and  Mulberry  alley,  including  all  their  right  and  interest 
in  the  aforesaid  engine,  boiler  and  apparatus  connected  there- 
with, which  interest  was  described  as  one-half.  Thus  the  estate 
and  interest  conveyed  to  the  Hills  by  Negley  in  1852,  became 
James  B.  HilFs  in  severalty  in  1856. 

But  Negley  had  not  retained  his  interest.  On  the  81st 
December  1853,  he  sold  to  William  Dawson  all  his  estate,  right 
and  interest  in  the  firm  of  Negley,  Mohan  &  Co.,  and  one-fourth 
of  the  aforesaid  "engine,  boilers,  stack,  and  fixtures."  In  and 
by  the  same  instrument  he  leased  to  Dawson  for  a  term  of  five 
years,  the  factory  called  the  '' Empire  works."  In  1855,  Daw- 
son assigned  all  tis  interest  under  this  paper  to  Dawson,  New- 
myer  &  Co.,  who,  in  the  same  year,  sold  and  conveyed  to  James 
B.  Hill,  amongst  other  things,  the  engine,  boiler,  and  stack, 
aforesaid.  Though  this  paper  took  no  notice  of  the  fractional 
interest  which  the  grantors  held,  it  is  apparent  they  had  only 
a  fourth  under  the  conveyance  of  Negley,  and  could  transfer  no 
more  to  Hill.  But,  after  this  conveyance,  J.  B.  Hill  held  three- 
fourths  of  the  engine  and  fixtures,  one-fourth  whereof,  being  half 
of  Negley *s  half,  was  manifestly  a  direct  and  vested  interest  in 
the  soil,  a  corporeal  hereditament. 

Negley *8  other  fourth  passed  under  his  assignment  to  Robb, 
who  conveyed  it,  by  deed  of  24th  July  1855,  to  Robert  Hill,  and, 
like  the  fourth  vested  in  James  B.  Hill,  this  was  a  corporeal  and, 
not  an  incorporeal  interest.  It  is  manifest,  therefore,  that  the 
property  retained  to  himself,  by  Negley,  when,  in  1852,  he  made 
certain  grants  to  the  Hills,  subsequently  vested  in  Robert  Hill, 
except  a  fourth  of  the  engine,  &c.,  which,  granted  by  Negley  to 
Dawson,  passed  over  to  and  vested  in  James  B.  Hill.  It  is  mani- 
fest, also,  that  what  the  brothers  are  now  disputing  about  is  not 
the  original  interest  which  they  held  in  common  with  Negley, 
that  is  confessedly  in  James,  but  is  the  interest  which  Negley  at 
first  retained  to  himself,  and  which,  by  virtue  of  subsequent 
mesne  conveyances,  has  been  equally  divided  between  the  brothers. 

According  to  the  face  of  the  papers,  therefore,  James  stands 
clothed  with  title  to  three- fourths  of  the  engine,  boilers,  and 
Btack,  and  Robert  with  title  to  one-fourth.  But  as  James  was  in 
exclusive  possession,  and  Robert  was  forbidden  to  use  the  com 
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moil  property,  this  action  was  the  appropriate  form  of  redress, 
^nd  the  judgment  of  the  court  rendered  to  each  that  which, 
appears  to  be  his  due. 

It  is  objected,  however,  on  the  part  of  the  plaintiff,  that  the 
papers  under  which  James  claims,  being  unacknowledged  and 
unrecorded,  cannot  affect  a  purchaser  of  the  realty  without 
notice,  and  such  a  purchaser  Robert  claims  that  he  was.  So  far 
as  concerns  the  moiety  which  James  acquired  from  R.  &  J.  B. 
Hill,  Robert  assuredly  does  not  mean  that  he  was  without  notice, 
for  the  title  was  conferred  by  a  judicial  sale  to  which  he  was  a 
party  on  record. 

So  far  as  concerns  the  fourth  that  came  through  Dawson,  it 
is  material  to  observe  that  when  Robert  bought  out  Negley  in 
1855,  Dawson,  Ne¥rmyer  k  Co.  were  tenants  in  possession  under 
Negley.  Robert  became  their  landlord,  and  was  bound  to  take 
notice  of  their  rights,  as  well  as  of  the  rights  of  James,  who 
was  also  in  possession  of  a  fourth  of  the  engine,  Ac,  under  Daw- 
son, Newmyer  &  Co.  The  possession  of  James  under  the  agree- 
ment of  18th  May  1855,  was  a  circumstance  to  put  Robert  upon 
inquiry  which  would  have  led  him  to  the  truth.  He  was  not, 
therefore,  a  purchaser  without  notice. 

The  judgment  is  aflSrmed. 


Kobert  Hill  versus  James  B.  Hill. 

Condition  in  Restraint  of  Alienation  construed. — Relation  of  Landlord 
and  Tenant^  creation  of  h^  Construction. 

1.  A  firm  R.  k  J.,  and  another,  N.,  adjoining  owners  of  land,  agreed  to  baild 
an  engine,  boilers,  and  st^ck,  on  land  of  the  latter,  to  be  used  as  a  common 
source  of  power,  stipulating  in  the  agreement  that  the  one  making  the  largest 
offer  for  the  part  of  the  other,  should  at  any  time  have  the  pre-emptive  n^t 
to  buy,  and  that  they  would  not  sell  their  respective  premises  to  any  third 
party  without  the  consent  in  writing  of  the  other  party :  by  various  convey- 
ances N/s  interest  became  vested  in  R.,  as  to  one-half,  and  in  D.,  a  third 
party,  as  to  the  other  half,  while  the  interest  of  the  firm  passed  by  deed  from 
the  receiver  appointed  by  the  court  after  dissolution  of  the  firm,  to  J.  In  an 
action  of  ejectment  between  them,  involving  the  right  to  use  the  engine,  &C., 
it  was  claimed  that  the  deed  from  the  receiver  passed  no  interest,  becaiuse  of 
the  condition  in  restraint  of  alienation.  Held,  That  the  condition  was  only  a 
rei«traint  upon  the  parties  to  it,  and  did  not  apply  to  a  sale  by  the  act  of  the 
law :  and  that,  as  it  related  only  to  the  "  respective  premises"  of  the  parties, 
it  was  not  applicable  to  the  engine,  boilers,  and  stack. 

2.  Where  the  original  agreement  was  a  sale,  creating  no  relation  of  land- 
lord and  tenant  between  the  parties  to  it,  R.  could  not  by  his  purchase  of  N.'s 
interest,  become  J.'s  landlord,  nor  could  J.,  by  disaffirming  the  title  of  bit 
alleged  landlord,  forfeit  bis  rights. 

Error  to  the  District  Court  of  AlUghevy  county. 
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This  was  a  writ  of  error,  sued  out  by  the  plaintiff  below  in  the 
case  above  reported,  who,  on  his  part,  averred  here  that  the 
court  below  erred :  1.  In  entering  a  judgment  recognising  a  right 
in  the  defendant  below  to  remain  in  possession  of  the  premises 
described  in  the  case  stated.  2.  In  entering  a  judgment  which 
recognised  a  right  in  the  defendant  below  to  own  and  possess  the 
boiler,  engine,  and  stack,  jointly  with  the  plaintiff.  3.  In  not 
entering  judgment  for  the  plaintiff  without  any  reservation  in 
favour  of  the  defendant ;  and  4.  In  not  entering  judgment  in 
favour  of  the  plaintiff,  reserving  a  right  to  the  defendant  to  own 
and  possess  the  boiler,  engine,  and  stack  in  equal  proportions  with 
the  plaintiff;  and  in  erroneously  awarding  the  defendant  the 
right  to  hold  and  possess  three-fourths  of  the  said  boiler,  engine, 
and  stack. 

In  support  of  these  assignments  of  error,  Qeorge  Shiras,  Jr., 
for  plaintiff,  contended : 

1.  That  the  articles  of  agreement  in  evidence  conferred  on  de- 
fendant no  right  to  hold  and  possess  fixtures  or  lands  of  plaintiff; 
that  the  original  agreement  between  J.  S.  Negley  of  the  one  part, 
and  R.  &  J.  B.  Hill  of  the  other  part,  did  not  enure  to  the  benefit 
of  the  assigns  of  R.  &  J.  B.  Hill,  or  of  J.  B.  Hill,  the  subsequent 
purchaser  at  the  receiver's  sale,  but  contained  a  condition  in 
restraint  of  alienation,  without  the  consent  of  the  other  party ; 
that  J.  S.  Negley  thereby  conferred  only  a  personal  privilege  on 
R.  &  J.  B.  Hill.  The  doctrine  of  delectus  personarum  evidently 
applies.  Nor  does  a  reference  to  the  use  of  the  term  '•  heirs  and 
assigns,'*  in  this  instrument,  decide  the  matter.  Where  one  por- 
tion of  a  deed  discloses  a  condition  that  the  lessees  shall  not 
alien  without  the  consent  of  the  landlord  in  writing,  and  another 
clause  conveys  the  premises  to  "  lessees  and  assigns,"  the  latter 
clause  is  to  be  construed  in  subordination  to  the  former ;  and  the 
term  "  assigns"  denotes  that  class  of  assigns  permitted  by  the 
restraining  clause,  to  wit,  those  holding  by  an  assignment  con- 
sented to  in  writing  by  the  lessees.  If  this  be  correct,  the  re- 
ceiver of  R.  &  J.  B.  Hill  could  not  confer,  nor  could  J.  B.  Hill, 
the  purchaser,  take  any  interest  or  right  in,  or  to  the  land  of  J. 
S.  Negley,  now  the  land  of  Robert  Hill, 

2.  But. even  if  the  articles  between  Negley  and  R.  &  J.  B. 
Hill  be  held  to  enure  to  the  benefit  of  J.  B.  Hill,  the  purchaser 
at  the  receiver's  sale,  he  has  forfeited  all  rights  under  these 
articles  by  disaffirming  or  repudiating  the  title  of  his  landlord. 
The  articles  of  July  12th  1852  created  the  relation  of  landlord 
and  tenants  between  Negley  and  the  Hills.  If  the  previous 
position,  that  the  privileges  granted  ceased  with  the  estate  of  R. 
&  J.  B.  Hill,  be  overruled,  then  that  relation  of  landlord  and 
tenant  has  descended  to  Robert  Hill,  the  successor  of  Negley, 

7  Wr.— 34 


Digitized  by  LjOOQIC 


630  SUPREME  COURT  IPitUburgh 

[Robert  Hill  v.  James  B.  Hill.] 

on  the  one  side,  and  to  James  B.  Hill,  the  purchaser  of  R.  &  J. 
B.  Hill's  interest,  on  the  other.  And  "  any  act  of  the  lessee,  by 
which  he  disaffirms  or  impugns  the  title  of  his  lessor,  occasions  a 
forfeiture  of  the  lease:**  Bacon's  Ab.  tit.  Lease  2;  Parsons  on 
Contracts  427  ;  Willison  v.  Watkins,  3  Peters  48,  60;  Newman  v, 
Rutter,  8  Watts  64 ;  Stewart  v.  Rodrick,  4  W.  &  S.  189.  The 
articles  of  May  18th  1855,  between  Dawson,  Newmyer  &  Co. 
and  James  B.  Hill,  were  a  transaction,  private  in  its  nature,  not 
put  of  record,  and  in  fraud  of  the  rights  of  the  landlord.  Viewed 
in  the  light  of  the  subsequent  claim  of  J.  B.  Hill,  to  own  the 
whole  of  the  fixtures,  and  to  continue  in  exclusive  possession  of 
the  plaintiflf*s  ground,  this  was  an  evident  attempt  to  secretly 
procure  an  adverse  title,  which  was  subsequently  sprung  upon 
the  plaintiff.  If  the  law  be  as  stated,  it  is  not  incumbent  on  the 
plaintiff  to  vindicate  the  policy  and  equity  of  that  principle  of 
forfeiture  he  now  invokes.  The  court  below  erred  in  allowing 
the  defendant  first  to  grasp  at  the  whole  title,  and  that  attempt 
failing,  to  fall  back  upon  the  articles  of  July  12th  1852,  whose 
privfleges  he  had  persistently  denied  to  the  plaintiff:  Willison  v. 
Watkins,  3  Peters  43. 

3.  If  the  articles*  of  July  12th  1852  be  construed  as  enuring 
to  the  benefit  of  a  subsequent  purchaser  of  R.  &  J.  B.  Hill's 
interest  therein,  and  if  it  be  considered  that  James  B.  Hill  did 
not,  by  claiming  to  own  all  the  engine,  stack,  &c.,  and  by  ex- 
cluding Robert  Hill  from  the  joint  enjoyment  and  possession 
thereof,  forfeit  his  interest,  still  the  court  erred  in  awarding 
three  instead  of  two  fourths  of  the  fixtures  to  James  B.  Hill.  It 
is  true  that  Negley  sold  one  of  his  two-fourths  of  these  fixtures 
to  Dawson,  December  31st  1853,  and  that  William  Dawson  and 
J.  S.  Newmyer  afterwards,  by  agreement  dated  18th  May  1855, 
undertook  to  convey  unto  James  B.  Hill  two-fourths  of  the 
fixtures.  But  as  Dawson  and  Newmyer  owned  only  one-fourth, 
they  could  at  most  convey  but  one-fourth,  and  as  they  were 
tenants  of  Negley  and  his  successor,  Robert  Hill,  their  convey- 
ance of  fixtures  was  merely  good  for  the  term  of  their  lease. 
When  their  lease  expired,  neither  they  nor  their  assignee  had 
any  right  to  these  fixtures.  Possibly,  if  Dawson  and  James  B. 
Hill  had  together  owned  the  entire  fixtures,  instead  of  having  a 
mere  right  to  use  them  jointly  with  Negley  and  his  successors, 
they  might  have  treated  them  as  personal  property,  and  removed 
them  during  the  term.  But  having  suffered  them  to  remain  till 
the  expiration  of  the  term,  they  are  now  part  of  the  realty,  and 
cannot  be  conveyed  by  mere  unacknowledged  and  unrecorded 
bills  of  sale,  no  notice  of  which  has  been  brought  to  the  plaintiff. 
The  extent  of  the  defendant's  ownership  is  defined  by  the  original 
articles  of  the  12th  July  1852,  they  being  his  only  record  evi- 
deilce  of  title,  and  the  only  title  in  view  of  which  the  plaintiff 
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can  be  supposed  to  have  purchased  from  James  S.  Negley's 
assignee. 

A.  TT.  Loomisy  contr£t. 

The  opinion  of  the  court  was  delivered,  January  5th  1863,  by 

Woodward,  J. — This  is  a  cross-writ  of  error  to  the  same  judg- 
ment as  the  above.  After  what  has  been  said  in  the  foregoing 
case,  a  few  words  will  suffice  to  despatch  the  errors  assigned  by 
the  present  plaintiff  in  error. 

He  points  to  a  condition  in  restraint  of  alienation  in  the  agree- 
ment of  12th  July  1852,  and  in  virtue  of  it  denies  that  the  re- 
ceiver of  R.  &  J.  B.  Hill  could  confer  any  title  on  J.  B.  Hill. 
The  answer  is  two-fold.  First,  the  condition  was  a  restraint  upon 
the  parties,  one  of  whom  was  James  S.  Negley  and  the  other  of 
whom  was  R.  &  J.  B.  Hill.  The  sale  under  which  J.  B.  Hill 
purchased  was  not  made  by  either  of  these  parties,  but  was  the 
act  of  the  law.  If  this  were  not  so,  if  it  had  been  a  release  by 
Robert  to  James,  do  counsel  mean  that  when  Robert  subse- 
quently acquired  Negley*s  interest  he  could  set  up  this  covenant 
to  defeat  his  own  deed  of  release  ?  Surely  not.  Having  either 
released  his  interest  or  permitted  it  to  be  divested  by  operation 
of  law,  it  is  not  for  Robert  now  to  defeat  the  purchaser  by  alleg- 
ing his  own  breach  of  covenant.  But  secondly,  the  condition 
related  expressly  to  the  "respective  premises'*  of  the  parties.  It 
will  be  observed  that  Negley  carved  his  lots  into  two  parts,  con- 
veyed one  part  to  R.  &  J.  B.  Hill  and  retained  the  other  part. 
The  parties  covenanted  that  the  one  making  the  largest  offer  for 
the  part  of  the  other  should  at  any  time  have  the  pre-emptive 
right,  and  that  they  would  not  sell  their  respective  premises  to 
any  third  party  without  the  consent  in  writing  of  the  other  party. 
This  was  the  covenant,  and  it  would  require  a  good  deal  of 
forcing  to  make  it  applicable  to  the  engine,  boilers,  and  stack. 
These  were  on  Negley 's  premises,  and  if  the  covenant  apply  to 
them  at  all,  it  would  restrain  Robert  from  buying  out  Negley, 
except  for  the  benefit  of  R.  &  J.  B.  Hill.  To  give  effect  to  the 
covenant  in  this  case,  we  should  have  to  treat  Robert's  purchase 
as  enuring  to  the  benefit  of  his  brother,  a  result  which  the  argu- 
ment did  not  mean  to  accomplish.  The  better  view  is,  however, 
that  the  covenant  has  no  application  to  the  present  subject  of 
dispute. 

The  next  point  taken  is  that  the  articles  of  12th  July  1852, 
created  the  relation  of  landlord  and  tenant  between  Negley  and 
the  Hills ;  that  Robert,  by  his  purchase  of  Negley,  became  the 
landlord  of  James ;  and  that  the  latter  has  forfeited  his  rights  by 
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disaffirming  and  impugning  the  title  of  his  landlord.    In  support 
of  which  doctrine  various  authorities  are  cited. 

Without  discussing  the  authorities,  we  deny  the  premises  alto- 
gether. We  say  there  ia  not  a  word  in  the  articles  of  1852  to 
import  an  intention  to  establish  the  relation  of  landlord  and  ten- 
ant. There  is  neither  demise,  nor  term,  nor  rent.  It  is  a  sale, 
out  and  out,  of  certain  real  estate  with  the  privilege  of  enjoying 
the  source  of  steam-power  that  had  been  planted  on  the  unsold 
portion  of  the  vendor's  premises.  A  corporeal  and  an  incorpo- 
real hereditament  conveyed  for  a  price,  neither  of  which  were 
leased  for  a  rent.  It  is  a  mistake,  therefore,  to  treat  the  case 
upon  the  law  of  landlord  and  tenant. 

Another  mistake  is  made  when  it  is  said  that  as  Dawson  k 
Newmyer  were  only  tenants  of  Negley,  they  could  not  convey 
these  fixtures  for  more  than  their  term,  and  as  they  were  not 
removed  during  the  term  they  passed  by  the  sale  of  Negley's 
assignee  to  Robert  Hill.  Under  the  agreement  of  Slst  Decem- 
ber 1853,  Dawson  originally,  and  afterward  Dawson,  Newmyer 
&  Co.,  and  then  Newmyer  &  Graff,  were  indeed  Negley's  tenants 
of  the  Umpire  Works^  but  were  absolute  purchasers  of  one-half 
of  the  machinery,  to6ls,  furnaces,  &c.,  of  the  factory,  and  "also 
one-fourth  of  engine,  boilers,  stack,  and  fixtures  thereto  belong- 
ing (the  one-half  thereof  belonging  to  R.  k  J.  Hill").  For  rea- 
sons given  in  the  former  case,  we  consider  the  engine,  boilers, 
and  stack  something  more  than  mere  fixtures,  but  whatever  they 
were,  they  were  not  leased,  but  an  undivided  fourth  was  sold  to 
Dawson,  and  from  him  passed  to  J.  B.  Hill.  It  is  impossible, 
therefore,  to  see  how  the  expiration  of  the  term  for  which  the 
Empire  Works  were  leased  can  affect  the  title  of  J.  B.  Hill  to 
the  engine,  boilers,  and  stack,  which,  always  held  by  purchase 
and  never  by  lease,  are  the  bones  of  contention  in  this  suit. 

On  the  whole,  we  see  as  little  reason  for  disturbing  the  judg- 
m^ent  upon  this  writ  of  error  as  upon  the  former  one,  and  there- 
fore 

The  judgment  is  affirmed. 
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ABANDONMENT  OF  POSSESSION. 
Land,  12,  13. 

ACTIONS. 

Contract,  2. 

Where  an  action  is  brought  by  a  plaintiff  at  common  law  to  recoyer 
damaees  occasioned  by  a  dam  belonging  to  defendants,   and  subse- 

Suentlj  a  statutory  proceeding  was  instituted  by  him  against  the  same 
efendantsto  abate  the  dam  by  indictment,  a  conviction  therein,  in  which 
no  damages  were  given  by  the  jury,  will  not  bar  further  pursuit  of  the 
first  action.     Goukt  v.  Langdon  ei  al.,  365. 

ACTION  AGAINST  CORPORATORS. 
Evidence,  1. 

ADMINISTRATOR. 

Bill  or  Review,  1,  2,  3. 
Decedents,  1,  2,  3,  6,  9,  10. 

1,  A  warrant  of  attorney  to  confess  judgment,  given  to  a  creditor  of 
an  estate  by  the  administrator  who  signed  it  as  such,  does  not  impose 
any  personal  liability  upon  him :  and  where  it  was  claimed  by  the  cre- 
ditor that  he  had  made  himself  liable  by  his  acts  and  declarations,  the 
remedy  is  not  on  the  judgment,  but  by  a  special  action  in  which  the 
whole  case  can  be  declared  on,  and  tried  according  to  the  plaintiff's  al- 
legations.   Dickey  v.  Trainer,  509. 

2.  One,  as  administrator  of  an  estate,  gave  a  written  acknowledgment 
of  its  indebtedness  to  a  creditor,  and  four  years  later,  endorsed  a  warrant 
of  attorney  to  confess  judgment,  signing  it  "as  administrator:"  after  an 
assignment  to  another,  it  was  entered  against  him  personally,  when  on 
rule  granted,  the  judgment  was  opened,  a  trial  had,  and  judgment  en- 
tered against  him  as  administrator.  Held,  That  as  the  defendant  was  not 
personally  liable,  the  entry  of  the  judgment  against  him  as  administrator 
was  proper.    Id. 

AFFIDAVIT  OF  DEFENCE. 

An  affidavit  of  defence  is  sufficient  if  it  set  forth  in  words  or  by  ne- 
cessary inference  therefrom,  the  indispensable  elements  of  a  good  defence. 
Selden  v.  Neemes,  421. 

(533) 
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AGENT. 

Husband  and  Wife,  4. 

Surety,  1,  2. 

Vendor  and  Vendee,  9,  11,  12. 

1.  Though  one  act  as  an  agent  for  another  in  writing  letters,  col- 
lecting money,  &c.,  he  is  not  thereby  authorized  to  give  a  written  guar- 
anty in  the  name  of  his  principal  for  goods  purchased  by  himself.  iS'to* 
V€)ison  el  ah  v.  /Toy,  191. 

2.  Evidence  of  a  general  agency  in  transacting  business  for  the  prin- 
cipal, is  not  admissible  in  an  action  against  him  on  a  guaranty:  for  the 
act  of  the  agent  in  signing  it,  was  not  within  the  scope  of  his  authority. 

3.  A  contract  in  writing  for  the  sale  of  land  signed  and  sealed  by 
one  as  agent  for  the  grantor,  is  valid  though  the  agent's  warrant  was  not 
sealed :  and  an  ejectment  may  be  supported  thereon.  Baum  et  al,  y, 
Dubois,  2G0. 

4.  A  sale  by  one  of  the  property  of  another,  acting  as  his  agent  with- 
out authority,  is  valid  if  afterwards  sanctioned  and  ratified.  Klopp  v. 
Witmoyer  and  Arenfz,  Garnishees,  226. 

5.  Where  one  as  agent  for  another,  who  at  the  time  was  absent  in  a  dis- 
tant state,  purchased  a  stock  of  goods  on  credit,  giving  therefor  his 
own  notes,  signed  as  agent,  secured  by  the  mortgage  of  himself  and  wife 
on  her  separate  estate,  and  no  authority  was  shown  to  make  the  purchase 
nor  any  subsequent  ratification  on  the  part  of  the  alleged  principal,  whose 
means,  so  far  as  known,  were  limited  and  invested  in  another  way  ;  such 
purchase  vested  the  title  to  the  goods  in  the  purchaser,  which  were  liable 
to  be  taken  in  execution  for  his  debts.    Henry  v.  Milne  et  al.j  418. 

6.  The  appearance  by  counsel  for  the  alleged  principal  in  a  feigned 
issue  to  test  the  title  to  the  goods  which  had  been  levied  on  as  the  indi- 
vidual property  of  the  agent,  in  which  issue  the  principal  was  made 
plaintiff,  is  not  a  ratification  of  the  purchase :  for  if  the  purchase  was 
without  authority,  the  employment  of  counsel  to  defend  the  suit  was  also 
unauthorized,  and  their  acts  and  proceedings  were  of  no  efiect,  except  on 
behalf  of  the  agent  individually.    Id, 

ALIENATION. 

Condition  in  restraint  of.    Contract,  5,  6. 

AMENDMENT. 

1.  Where  the  cause  of  action,  as  set  out  in  the  narr.  of  the  plaintiff, 
was  for  the  mismanagement  of  the  defendants  in  conducting  a  law- 
fully established  bank,  an  amendment  to  the  declaration,  settmg  forth 
that  the  alleged  bank  never  was  legally  chartered,  but  was  a  pretended 
institution,  and  that  the  defendants  acting  as  directors  had  circulated 
large  amounts  of  their  promissory  notes,  to  be  used  as  money,  &c.,  is  not 
allowable,  because  a  new  and  distinct  cause  of  action  would  be  thereby 
introduced.     Gardner  v.  Post  et  al.,  19. 

2.  D.  and  H.  were  sued  jointly  upon  a  joint  contract,  and  an  award 
of  arbitrators  had  against  H.  only,  from  which  he  and  the  plaintiffs 
separately  appealed :  on  trial  and  before  verdict,  the  plaintiffs  moved  to 
strike  out  D/s.name  from  the  record,  which  was  refused  and  the  jury 
instructed  that  as  there  was  no  evidence  against  D.,  their  verdict  must 
be  for  the  defendants.  On  writ  of  error,  Held,  that  as  no  mistake  was 
alleged  in  making  D.  a  defendant,  and  as  the  plaintiffs  had  knowledge 
of  the  facts  from  the  time  of  the  arbitration,  the  refusal  of  the  court 
below  to  permit  the  amendment  was  in  the  exercise  of  a  proper  discre- 
tion^ and  not  error.    Locke  et  al,  t.  Daugherty  et  al.,  88. 
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ANCrENT  DOCUMENTS. 

KviDENCB,  12,  13. 

Watee  Biqht,  2. 

APPEAL. 

Discontinuance  of.    Lateral  Railroad,  1. 

APPEARANCE  OF  COUNSEL  TO  ACTION. 

Effect  of.    Agent,  6. 

ARBITRATION. 

1.  An  award  of  arbitrators  which  is  indefinite  and  uncertain,  and 
does  not  contain  such  a  finding  as  can  be  enforced  by  execution,  is  void, 
and  an  action  of  debt  cannot  be  maintained  upon  it.  Etnier  y.  Shape, 
110. 

2.  The  notice  of  the  entry  of  a  rule  of  reference  for  arbitration,  or  of 
the  time  and  place  of  the  meeting  of  the  arbitrators  chosen,  must  be 
served  in  the  manner  prescribed  by  the  Acts  of  Assembly  to  prevent 
a  recovery  of  the  penalty  imposed  upon  the  party  taking  the  rule  for  not 
serving  it  as  directed  by  law :  it  is  not  enough  that  the  party  intended 
to  be  served  had  received  actual  notice  of  the  time  of  choosing  the  arbi- 
trators and  the  time  of  meeting.    HotUnsUiie  y.  Auiun,  323. 

ASSIGNEE. 

Execution,  15. 
Evidence,  15. 

ASSIGNMENT  OF  ERROR. 
Error,  5,  10. 

ASSUMPSIT. 

1.  Where  services  are  rendered  hj  one  to  another,  the  law  presumes 
a  promise  on  the  part  of  him  who  receives  them  to  pay  what  they  are  rea- 
sonably worth  :  but  this  implication  is  rebutted  by  any  proof  that  shows 
an  intention  to  give  and  receive  without  compensation.  Smith  y.  Milli- 
gan,  107. 

2.  Relationship  either  by  consan^inity  or  affinity  is  a  fact  which 
tends  to  rebut  the  presumption  which  the  law  raises  that  a'  promise  to 
pay  is  intended  where  personal  services  are  rendered ;  but  alone,  it  does 
not  overcome  that  presumption  except  in  the  case  of  parent  and  child : 
in  all  other  oases  there  must  be  eviaence  beyond  the  relationship  that 
the  creation  of  no  debt  was  intended.     Id, 

3.  Whether  the  presumption  is  overcome  by  such  evidence,  is  a  ques- 
tion of  fact  to  be  submitted  to  the  jury.     Id, 

4.  A  father-in-law  who  had  been  boarding  with  his  tenant  and  pay- 
ing therefor,  became  dissatisfied  and  went  to  live  with  his  son-in-law, 
saying  he  would  board  nowhere  else,  and  that  he  had  enough  to  pay 
for  his  boarding.  After  his  death,  in  an  action  by  the  son-in-law  against 
his  administrator  to  recover  for  board,  attendance,  &c.,  the  court  in- 
structed the  jury  that  the  plaintiff  could  not  recover  without  clear  and 
satisfactory  proof  of  an  express  contract  between  the  plaintiff  and  the 
defendant  intestate,  and  directed  a  verdict  for  the  defendant.  Heldt  that 
such  instruction  and  direction  was  error*    ii* 

ATTACHMENT  IN  EXECUTION. 
Decedents,  5. 
Execution,  1,  2,  3,  13,  14,  15. 

AWARD. 

When  inyalid.    Arbitration,  1.  . 


Digitized  by  LjOOQIC 


636  INDEX. 

BANKS. 

Amendment,  1. 
Bills  and  Notes,  1,  2. 
Corporations,  1. 

BILLS  AND  NOTES. 

1.  One  of  a  firm  to  whom  a  note  payable  at  a  banking-house  had 
been  endorsed  for  collection,  is  a  competent  witness  to  prove  demand  of 
payment  at  the  maturity  of  the  note,  though  demand  ana  protest  was  not 
regularly  made  by  a  notary  until  the  next  day.   Scull  v.  Mason  db  Co,,  99. 

2.  Where  the  endorser,  on  the  day  the  note  came  due,  endorsed 
thereon  a  written  waiver  of  "  notice  of  protest  for  non-payment  in  this 
case/'  and  on  the  same  day  demand  was  made  at  the  banking-house, 
where  answer  was  made  that  the  drawees  had  no  funds  there,  ne  can- 
not complain  in  a  suit  against  him  by  endorsees,  that  no  sufficient  de- 
mand had  been  made :  and  it  was  not  error  in  the  court  to  instruct  the 
jury  that  under  the  facts  of  the  case  there  was  a  substantial  demand  made, 
and  that  the  plaintiffs  were  entitled  to  recover.    Id, 

3.  The  endorsee  of  a  promissory  note  cannot  be  affected  by  declara- 
tions of  the  maker  of  which  he  had  no  knowledge,  and  which  were 
made  before  the  note  had  any  existence.    Eckert  v.  Cameron  et  al.,  120. 

4.  Hence,  where  in  an  action  by  endorsees,  bankers,  against  an  en- 
dorser, evidence  was  admitted  on  the  part  of  the  plaintills  of  the  con- 
tents of  letters,  written  to  them  by  the  drawers,  to  ascertain  whether  their 
notes  with  endorsers  named  would  be  discounted,  before  the  notes  in 
suit  were  made  or  endorsed  (the  letters  themselves  having  been  lost), 
the  admission  of  the  evidence  was  error :  but  where  the  mistake  could 
have  done  the  defendant  no  harm,  and  a  reversal  of  the  judgment  have 
been  of  no  ultimate  service,  a  new  trial  would  not  be  granted.    Id. 

5.  A  bill  or  note  which  has  been  once  in  circulation,  overdue  and 
coming  from  the  hands  of  the  maker  or  acceptor,  is  presumed  in  law  to  be 
extinguished :  but  where  the  maker  offers  for  discount  an  endorsed  note 
on  the  day  of  its  date,  and  before  its  maturity,  the  law  does  not  infer 
from  the  endorsement  and  the  possession  of  the  maker,  that  the  note  has 
either  been  paid  or  extinguishea :  the  inference  is  rather  that  the  endorse- 
ment was  made  for  the  accommodation  of  the  maker,  and  the  note  left 
with  him  to  raise  money  upon  it.    Id, 

6.  A  bill  or  note  is  not  properly  paid  or  satisfied  according  to  its  tenor 
and  effect  unless  it  is  paid  when  due.    Id, 

7.  The  fact  that  the  maker  or  acceptor  of  an  endorsed  note  has  it  in 
possession,  and  offers  it  for  discount  before  its  maturity,  is  not  notice  to 
the  purchaser  of  its  payment  or  extinguishment    Id, 

8.  One  who  discounts  such  a  note  for  the  maker,  before  it  is  due  ac- 
cording to  it4  tenor,  is  an  innocent  holder  for  value,  and  is  entitled  to 
recover  in  an  action  upon  it  against  any  of  the  parties.    Id, 

9.  Where  a  negotiable  note  was  obtained  from  the  maker  under  false 
pretences,  and  fraudulently  put  in  circulation  by  the  payee,  the  holders 
of  the  note,  in  order  to  recover,  must  show  a  purchase  for  value  before 
maturity,  without  notice  of  the  fraud.    Hoffman  v.  Foster  dh  Co.,  137. 

10.  If  the  note  was  made  for  the  accommodation  of  the  payee  without 
consideration,  and  endorsed  by  him  after  it  became  due,  the  endorsees 
cannot  recover  thereon.    Id, 

BILL  OF  REVIEW. 

1.  A  bill  of  review  will  not  lie  on  an  account  of  an  administrator 
finally  settled  eleven  years  before  by  decree  of  the  court,  because  barred 
by  the  Act  13th  October  1840,  requiring  bills  of  review  to  be  brought 
within  five  years  after  final  decree,  and  because  the  claim  for  distribu- 
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BILL  OF  REVIEW. 

tion  made  therein  was  not  presented  within  seven  years  after  the  dece- 
dent's death,  as  required  by  Act  8th  April  1833.    Baggs^s  Appeal,  612. 

2.  An  Act  of  Assembly  passed  nearly  twelve  years  after  distribution 
of  a  decedent's  estate  and  final  decree  therein,  directing  the  Orphans' 
Court,  on  the  petition  of  any  party  interested,  to  grant  a  review  of  the 
administrator's  account  and  of  the  decree  of  distribution  with  the  same 
effect  as  if  application  had  been  made  within  five  years  after  decree,  is 
unconstitutional  and  void.    Id. 

3.  The  functions  of  the  legislature  and  the  judiciary  defined,  discussed, 
and  distinguished.    Id, 

BOARD  MEASURE. 
Lumber,  1. 

BOND  OF  INDEMNITY  AGAINST  DEFECT  9F  TITLE. 

Action  may  be  sustained  on,  without  eviction.    Anderson's  AdminiS' 
trators  v.  Washabaugh,  115.    Vendor,  4,  5,  6. 

BOND  OF  MARRIED  WOMAN. 
Husband  and  Wife,  1. 

CANAL  COMPANY. 

Corporations,  5,  6,  7,  8,  9,  10,  11. 

CASES  CITED,  OVERRULED,  RESTRAINED.  OR  AFFIRMED. 

Hartzell  v.  The  Commonwealth,  6  Wright  4o3,  affirmed ;  Shatter  and 
Ebling's  Appeal,  83. 

Uwchlan  Road  Case,  6  Casey  156,  affirmed ;  Hickory  Tree  Road,  139. 
Blewett  V.  Coleman,  4  Wright  45,  affirmed  ;  Coleman  v.  Blewett,  177. 
Shurtz  p.  Thomas,  8  Barr  359,  overruled;  Thomas  v.  Harris,  231. 

CAVEAT  IN  LAND  OFFICE. 

What  is  equivalent  to.    Land,  7. 

CERTIORARI. 

Error,  4,  5,  6,  7,  8. 
Roads,  4. 

CHARTERS. 

Corporations,  23. 

CHOSE  IN  ACTION. 

Debtor  and  Creditor,  1. 

CHURCH  ORGANIZATION. 
Corporations,  2. 

COAL  LANDS,  LEASE  OF. 

Landlord  and  Tenant,  4,  5,  6,  7. 

COMMISSION. 

Power  of  governor  to  revoke.    Constitutional  Law,  1. 
Election,  6. 

COMMON  LAW  REMEDY. 

Not  barred  by  conviction  under  statute.    Corporations,  12. 

COMPARISON  OF  HAND-WRITING. 
Evidence,  1,  2,  3,  4* 
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CONCURRENT  POSSESSION  OF  PERSONAL  PROPERTY. 
DEBtoR  AND  Creditor,  2. 

CONDITION  IN  RESTRAINT  OF  ALIENATION. 
Contract,  5,  6. 

CONFIRMATION  OF  ORPHANS'  COURT  SALE. 
Decedents,  II. 

CONSIDERATION. 
Contract,  1. 

CONSOLIDATED  CORPORATIONS. 
Corporations,  12. 

CONSTITUTIONAL  LAW. 
Corporations,  17. 

1.  The  governor  of  the  state  has  no  power  to  revoke  a  commission  once 
regularly  issued  to  an  oflScer  who  is  not  removable  at  his  pleasure,  whether 
the  appointing  power  be  in  the  governor  or  elsewhere.  Ewing  v.  Thomp- 
son, 372. 

2.  Where  the  appointing  power  is  in  electors,  the  governor  has  no 
choice,  but  to  commission  the  person  elected,  and  that  done,  a  vested  right 
is  consummated  in  the  appointee  which  nothing  but  judicial  decision  can 
take  away  or  authorize  him  to  recall.     Id. 

3.  The  Act  of  1839,  instituting  the  form  of  proceeding  for  contesting 
elections,  and  depriving  a  party  claiming  a  right  to  a  public  office  by  a 
popular  election,  of  a  trial  by  jury  of  the  disputed  facts,  is  not  unoon« 
stitutional.    Ewing  v.  FiUey,  384. 

CONTESTED  ELECTIONS. 
Elections. 

CONTRACT. 

1.  A.,  by  instrument  of  wri tin j]j  dated  April  19th  1856,  agreed  that  "if 
S.  sells  his  houses  in I  will  get  his  release  of  the  judgment  Penn- 
sylvania Furnace  has  on  it,  and  pay  his  part  of  it  to  the  furnace  if  done 
within  the  year  1856.  This  he  may  show  to  any  person  he  wishes  to  sell 
to,  or  to  L.,"  who  was  a  partner  with  A.  in  the  furnace.  A.  dying  within 
the  year,  the  judgment  was  not  released  or  paid,  and  the  contract  of 
sale  entered.into  by  S.  failed.  In  an  action  by  S.  against  A.'s  executors, 
on  the  agreement,  it  was  Ileldt  that  there  being  no  evidence  of  a  con- 
sideration for  a  promise  to  S.  outside  of  the  writing  itself,  and  none  being 
expressed  therein,  the  engagement  on  A.'s  part  was  voluntary  without 
any  equivalent,  and  not  enforceable  at  law:  consequently  no  action  could 
be  sustained  on  the  agreement.     ShorVs  Exenitors  v.  ShuIiZf  207. 

2.  If  in  an  entire  contract  for  the  delivery  of  lumber  in  logs,  the  party 
entitled  thereto,  accept  a  part  performance  and  make  payment  therefor 
in  money  and  notes,  the  contractors  have  a  right  of  action  for  the  logs 
delivered,  and  can  recover  on  the  notes  given  therefor.  Fessler  y.  Lovt 
and  Powell,  313. 

3.  But  the  defendant  may  set  off  bis  damages  for  the  non-delivery  of 
the  amount  contracted  for.     Id, 

4.  In  an  ejectment  by  the  heirs  at  law  of  a  decedent  against  a  son  for 
land  claimed  by  him  under  a  parol  contract,  by  which  his  father  promised 
to  give  him  the  land,  in  consideration  of  services,  and  his  coming  to  live 
thereon  ;  after  the  defendant  had  proved  his  father's  declarations  and 
promises,  and  that  in  consequence  thereof  he  had  left  his  trade  in  town 
and  had  gone  on  to  the  farm,  where  he  remained  in  possession  of  the  por- 
tion claimed  as  his  until  the  father  died,  the  plaintiffs  demurred  \a>  the 
evidence.    Edd^ 
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(1.)  That  the  effect  of  the  demurrer  was  to  admit  the  facts  as  stated, 
with  every  conclusion  a  jury  might  fairly  infer  therefrom,  such  as  the 
existence  of  the  contract,  that  the  son  went  into  possession  and  made  im- 
provements on  the  faith  of  it,  and  that  there  was  a  sufficient  designation 
of  the  land  by  metes  and  bounds : 

(2.)  But  that  as  a  parol  contract,  it  was  within  the  Statute  of  Frauds, 
and  could  not  be  enforced  where  the  labour  and  improvements  were  suCb 
as  could  be  compensated  in  damages : 

(3. 1  And  that  clearing  and  fencing  land,  erecting  farm  buildings, 
planting  an  orchard,  &c.,  by  the  son,  in  pursuance  of  his  parol  contract, 
were  such  improvements  as  could  be  appraised  and  compensated  in  dam- 
ages, and  would  not  therefore  take  the  case  out  of  the  operation  of  the 
statute.     McKowen  v.  McDonald,  441. 

5.  A  firm  R.  &  J.,  and  another,  N.,  adjoining  owners  of  land,  agreed  to 
build  an  engine,  boilers,  and  stack,  on  land  of  the  latter,  to  be  used  as  a 
common  source  of  power,  stipulating  in  the  agreement  that  the  one  making 
the  largest  offer  for  the  part  of  the  other,  should  at  any  time  have  the 
pre-emptive  right  to  buy,  and  that  they  would  not  sell  their  respective 
premises  to  any  third  party  without  the  consent  in  writing  of  the  other 
party :  by  various  conveyances  N.'s  interest  became  vested  in  R.,  as  to 
one-half,  and  in  D.,  a  third  party,  as  to  the  other  half,  while  the  interest 
of  the  firm  passed  by  deed  from  tlie  receiver  appointed  by  the  court  after 
dissolution  of  the  firm,  to  J.  In  an  action  ot  ejectment  between  them, 
involving  the  right  to  use  the  engine,  Ac,  it  was  claimed  that  the  deed 
from  the  receiver  passed  no  interest,  because  of  the  condition  in  restraint 
of  alienation.  Held,  That  the  condition  was  only  a  restraint  upon  the 
parties  to  it,  and  did  not  apply  to  a  sale  by  the  act  of  the  law :  and  that, 
as  it  related  only  to  the  **  respective  premises"  of  the  parties,  it  was  not 
applicable  to  the  engine,  boilers,  and  stack.  Robert  Hill  v.  Jame3  B. 
Hill,  528. 

6.  Where  the  original  agreement  was  a  sale,  creating  no  relation  of 
landlord  and  tenant  between  the  parties  to  it,  R.  could  not  by  his  purchase 
of  N.'s  interest,  become  J.'s  landlord,  nor  could  J.,  by  disaffirming  the 
title  of  his  alleged  landlord,  forfeit  hb  rights.    Id, 

CONTRACT  OF  DECEDENTS. 
Decedents,  12. 

CONTRIBUTION. 

1.  Where  there  have  been  successive  conveyances  of  lands,  bound  by  a 
common  lien,  they  are  chargeable  in  the  hands  of  the  grantees  in  the  in- 
verse order  of  the  conveyances :  but  the  equity  of  the  earlier  grantee  is 
for  his  own  protection  solely,  and  arises  from  his  payment  of  the  pur- 
chase-money.    Beddow  v.  DetciU,  326. 

2.  But  if  he  has  not  paid  all  the  purchase-money,  he  has  no  such  equity, 
and  must  contribute  to  the  extent  of  his  unpaid  purchase-money  to  a 
subsequent  grantee  whose  land  has  been  sold  to  pay  the  commou  lien. 
Id. 

3.  Thus,  where  there  were  two  grantees  of  two  tracts  of  land,  subject 
to  mortgage  liens,  and  the  land  of  one  was  sold  to  pay  the  liens,  he  may 
recover  from  the  other,  contribution  for  the  payment  of  the  debt  so  far 
as  the  latter  may  have  unpaid  purchase-money  in  his  hands.     Id. 

4.  It  is  not  a  valid  defence  to  the  action  for  contribution,  that  the  bond 
and  mortgage  of  the  first  grantee  for  the  payment  of  the  balance  of  pur- 
chase-money had  been  assigned  to  a  third  party  :  for  the  assignee  stands 
in  the  same  position  as  the  assignor,  especially  where  the  assignment 
was  in  trust  for  certain  creditors  named  therein  but  was  not  recorded, 
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and  the  assignee  had  received  it  only  as  a  collateral  security,  so  that  he 
was  not  a  holder  for  a  valuable  consideration.     Beddow  v.  DewiU^  326. 

5.  Where  D.,  a  subsequent  grantee,  whose  land  had  been  sold  to  pay 
the  common  lien,  had  at  the  time  of  his  purchjise  agreed  with  the  grantor 
W.  to  pay  that  lien,  and  defalk  the  amount  from  his  mortgage  for  pur- 
chase-money, but  it  afterwards  appeared  that  the  property  bound  by  the 
common  lien  was  at  the  time  of  the  agreement  encumbered  beyond  that 
lien  and  what  was  represented  by  the  grantor,  the  agreement  of  the  sub- 
sequent grantee  to  pay  the  common  lien  cannot  be  enforced  against  him, 
and  is  not  a  defence  to  an  action  against  a  prior  grantee  for  contribution 
to  the  extent  of  the  unpaid  purchase-money  then  in  his  hands.    Id. 

COPY. 

Record  of  ancient  document,  when  evidence.    Evidence,  13. 

CORPORATIONS. 
Taxes,  1,  2. 

1.  In  an  action  against  several  parties  alleged  to  have  been  directors 
and  officers  of  a  chartered  bank,  to  recover  on  bills  issued  by  them 
which  had  become  worthless,  it  is  incumbent  on  the  plaintiff  to  prove  the 
charter,  where,  under  the  act  of  incorporation,  a  charter  was  necessary 
to  create  the  bank  a  body  corporate.     Gardner  v.  Post  et  cU.,  19. 

2.  In  church  organizations  those  who  adhere  and  submit  to  the  re- 
gular order  of  the  church,  local  and  general,  though  a  minority,  are  the 
true  congregation  and  corporation,  if  incorporated.  Winebrenner  ei  al, 
V.  Colder  et  al,  244. 

3.  By  the  constitution  of  a  religious  denomination,  it  was  provided 
that  no  person  should  be  an  accepted  minister  without  a  regular  license, 
which  was  to  be  annually  renewed  by  the  **  Eldership"  of  which  he  was 
a  member:  one  congregation,  after  receiving  for  many  years  from  the 
"Eldership"  the  minister  sent  bv  it,  and  regularly  licensed,  at  length,  in 
consequence  of  some  dispute,  refused  to  accept  as  pastor  the  minister  sent 
them  by  the  Eldership,  and  by  a  majority  retained  possession  of  the 
church  buildings  and  property,  supporting  and  receiving  their  former 
minister,  who  for  not  conforming  to  the  rules  and  discipline  of  the  deno- 
mination and  for  disobedience  to  the  order  of  the  **  Eldership"  had  been 
suspended  from  his  functions  as  a  minister,  and  finally  expelled  from  the 
church  or  denomination :  on  bill  in  equity  filed  by  the  minority  (who 
were  willing  to  submit  to  the  Eldership,  to  receive  the  minister  sent  them 
by  it,  and  conform  to  the  discipline  of  the  denomination],  against  the  ma- 
jority, for  an  injunction  to  restrain  them  and  their  minister  from 
preaching  or  teaching  in,  or  in  any  manner  using  the  church  edifice,  it 
was  *Hela, 

(1.)  That  the  church  property  was  held  in  trust  for  the  use  of  such 
of  the  congregation  as  adnered  and  were  willing  to  submit  to  the  regular 
order  and  discipline  of  the  denomination : 

(2.)  That  the  majority  of  the  congregation  who  had  made  use  of  the 
regular  corporate  forms  to  institute  an  organized  resistance  to  the  legiti- 
mate authority  of  their  ecclesiastical  superiors,  and  had  instituted  an  ex- 
pelled minister  of  the  denomination  as  their  pastor,  was  not  the  true  con- 
gregation : 

(3.)  But  that  though  in  other  respects  the  minority  who  adhered 
to  the  general  order  of  the  church  were  the  true  congregation,  yet  as  by 
the  constitution  all  of  each  class  had  ceased  to  become  members  by 
falling  in  arrears  in  their  contributions  for  more  than  one  year,  a  period 
of  anarchy  had  occurred,  which  must  be  overlooked,  and  all  of  the  mem- 
bers, as  they  were  when  order  still  existed,  who  were  desirous  of  adher- 
ing to  the  congregation  and  church,  and  were  willing  to  submit  to  the 
congregational  and  denominational  order,  were  lo  be  considered  mem- 
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here,  and  entitled  to  vote  at  a  new  election  to  be  decreed  by  the  court;  for 
church  officers.     Winebrenner  et  al.  v.  Colder  et  a/.,  244. 

4.  The  state  has  power  to  inquire,  and  the  Supreme  Court  authority  to 
try,  by  writs  of  mandamus  or  qiio  warranto^  whether  or  not  a  contract  en- 
tered into  between  two  corporations  is  in  excess  of  the  legitimate  power 
of  either :  and  if  either  corporation  is  exercising  powers  or  franchises 
not  granted  to  it,  to  oust  it  from  the  exercise  hereof,  whether  the  au- 
thority be  exercised  in  the  common  law  or  equity  form,  provided  the 
right  of  trial  by  jury  is  not  interfered  with.  Commonwealth  v.  The  Dela- 
ware  and  Hudson  Canal  Company  and  Pennsylvania  Coal  Co,,  295. 

5.  By  Act  of  Assembly  6th  May  1862,  the  Attorney-General  was  di- 
rected by  process  in  law  or  equity  to  bring  before  the  Supreme  Court 
the  Delaware  and  Hudson  Canal  Co.  and  the  Pennsylvania  Coal  Co.,  to 
show  by  what  authority  they  executed  a  certain  agreement  between  them, 
and  if  upon  investigation  the  agreement  should  appear  to  be  in  excess  of 
their  corporate  powers,  and  they  or  either  of  them  should  refuse  to  annul 
it,  the  party  refusing  shall  be  proceeded  against  for  the  purpose  of  annul- 
ling their  charter :  on  information  by  the  Attorney-General,  it  was  Htld^ 
that  though  the  proceedings  to  investigate  directed  by  the  act  were  pro- 
per, the  remedy  provided  was  not  in  due  course  of  law :  and  that  all 
the  proceedings  directed  by  the  act  after  the  direction  therein  for  their 
institution,  were  invalid.    Id, 

6.  Where  the  agreement  granted  to  the  coal  company  all  the  facili- 
ties of  navigation  which  the  canal  would  afford,  not  exceeding  one-half 
of  its  whole  capacity,  it  is  not  invalid  because  a  monopoly  of  that  half  to 
the  exclusion  of  the  public,  as  against  other  carriers  of  coal,  unless  it 
appear  that  the  public  is  injured,  or  that  either  company  has  thereby 
exercised  some  function  that  is  exclusive  of  the  public  right.    Id, 

7.  Though  instead  of  fixed  tolls  to  be  collected  at  the  locks  according 
to  the  charter,  the  agreement  provides  for  a  rate  of  toll  to  be  ascer- 
tained by  the  market  price  of  coal  in  every  year,  the  objection  involves 
no  public  grievance,  for  the  canal  company  has  the  rii'ht  to  commute  its 
tolls.    Id, 

8.  Nor  is  it  a  valid  objection  that  on  account  of  the  uncertainty  of  the 
toll,  the  canal  company  cannot  always  know  how  much  to  demand  of 
others,  and  cannot  thus  do  equal  justice  to  all,  where  there  is  no  evidence 
that  the  public  or  any  private  person  has  suffered  wrong  thereby,  or  that 
the  canal  company  has  been  compelled  to  exercise  functions  not  belong- 
ing to  it.    Jd, 

9.  Measuring  tolls  by  the  profits  on  the  coal  carried,  when  sold,  does 
not  constitute  the  canal  company  a  speculative  dealer  in  coal :  there  is 
no  public  wrong  in  such  a  contract  for  the  commutation  of  tolls.    Id, 

10.  To  authorize  interference  with  the  contract  because  it  affects  the 
interest  and  income  of  the  state,  evidence  must  be  produced  that  such 
acts  have  been  done  as  affect  the  state  and  contrary  to  the  charter.    Id, 

11.  If  the  coal  company  sacrifice  the  regular  profits  or  a  part,  to  con- 
trol the  coal  market,  the  remedy  is  compensation  under  the  equity  of  the 
agreement,  rather  than  its  cancellation :  for  the  objection  is  founded  on 
the  abuse  of  the  agreement  rather  than  the  nature  of  it.     Id, 

12.  Where  separate  statutes  are  passed  each  authorizing  the  erection 
of  a  boom,  they  must  be  interpretea  separately  though  both  become  the 
property  of  one  company :  and  an  act  consolidating  the  two  boom  com- 
panies will  not  change  the  liability  of  either  under  its  act  of  incorpora- 
tion to  deliver  logs  at  its  own  boom,  the  boom  in  which  they  were  caught. 
Gould  V.  Langdon  et  al.,  365. 

13.  The  questions  already  decided  in  other  cases  of  railroad  subscrip- 
tions, will  not  be  again  considered.  Commonwealth  ex  rel,  Gest  v.  CouH' 
cils  of  Pittsburgh,  391. 

14.  Where  a  subscription  to  the  stock  of  a  railroad  company  on  behalf 
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uf  a  city,  is  authorized  by  ordinance,  to  be  made  on  certain  conditions 
precedent,  the  subsequent  issue  of  bonds  in  payment  of  the  subscription 
proves  the  conditions  to  have  been  either  complied  with,  or  waived  by 
thft  city.     Commonyoecdth  ex  rel,  Gtst  v.  Councils  of  PiUsburght  391. 

15.  An  ordinance  passed  February  14th  1853,  as  authorized  by  Act 
of  Assembly  of  April  18th  1843,  having  directed  a  prospective  sub- 
scription, all  legal,  objections  being  removed,  and  an  act  naving  been 
passed  April  12th  1853,  removing  the  legal  objections,  the  subsequent 
subscription  is  deemed  to  have  been  made  under  the  said  acts,  and  the 
bonds  issued  therefor,  their  validity  being  acquiesced  in  for  years  whilst 
they  were  passing  from  hand  to  hand,  are  binding  on  the  corporation. 
Id. 

16.  Where  the  whole  defence  is  grounded  upon  alleged  neglect  on  the 
part  of  the  makers  of  the  bonds,  it  is  not  to  be  favoured.    Id, 

17.  The  constitutionality  of  the  laws  authorizing  subscriptions  by  mu- 
nicipal corporations  to  the  stock  of  railroad  companies  has  been  solemnly 
established  by  repeated  decisions,  and  must  be  regarded  as  finally  and  ir- 
revocably settled  in  all  cases  not  covered  by  the  11th  Article  of  th«  Con- 
stitution.    Commonwealth  ex  rel.  Armstrong  v.  Perkins  et  al.,  400. 

18.  Mandamus  is  the  appropriate  remedy  to  compel  a  delinquent  corpo- 
ration to  discharge  its  liabilities  under  such  subscription,  and  the  juris- 
diction of  this  court  in  such  cases  is  undeniable,    /at 

19.  The  Allegheny  Valley  Railroad  Company  is  an  existing  corpo- 
ration, capable  of  receiving  such  subscription  from  the  city  of  Pitta- 
burgh,  ana,  of  course,  from  the  county  of  Allegheny.    Id, 

20.  The  fact  that  one  grand  jury  requested  the  commissioners  to  sub- 
scribe twenty  thousand  shares  to  the  capital  stock  of  the  Allegheny  Val- 
ley Railroad  Company,  and  the  commissioners  subscribed  but  fifteen 
thousand,  in  no  way  invalidates  the  subscription  made.    Id, 

21.  All  agreements  between  the  commissioners  and  the  company,  in 
relation  to  tne  payment  of  interest,  are  matters  between  themselves,  and 
cannot  affect  the  bond  fide  holders  of  bonds,  which  passed  by  delivery. 
Id, 

22.  The  bonds  bearing  on  their  face  the  unqualified  promise  of  the 
county  to  pay  the  principal  and  interest,  and  the  object  and  intention 
being  clearly  to  make  them  negotiable  in  the  market,  it  follows  that  "  the 
authority  to  create  the  debt  implies  an  obligation  to  pay  it,  and  where  no 
special  mode  of  doing  so  is  provided,  it  is  also  implied  that  it  is  to  be 
done  in  the  ordinary  way,  by  the  levy  and  collection  of  taxes."    Id, 

23.  Charters  of  incorporation  may  consist  of  many  Acts  of  Assembly ; 
and  when  authority  was  given  to  the  county  of  Allegheny  to  make  this 
subscription,  it  became  a  component  part  of  its  constitution.     Id, 

24.  Where  under  an  act  incorporating  a  coal  company,  stockholders  were 
made  personally  liable  for  all  debts,  &c.,  except  loans,  and,  a  judgment 
having  been  obtained  against  tMe  company,  on  scire  facias  against  stock- 
holders and  aflidavit  of  claim,  an  affidavit  of  defence  was  filed,  which  did 
not  aver  that  the  debt  sued  for  was  a  loan  to  the  company,  or  that  the 
defendants  served  were  not  stockholders :  Held,  that  as  the  judgment 
against  the  company  was  conclusive  as  to  its  rightfulness,  the  affidavit 
of  defence  was  not  sufficient,  and  that  it  was  not  error  in  the  court  below 
to  enter  judgment  for  the  plaintiffs  thereon.  Wilson  et  al,  v.  Pittsburgh 
and  Youghiogeny  Coal  Co,,  424. 

CORPORATION  TAXES. 
Taxes,  1,  2. 

COURTS. 

1.  The  Orphans'  Court,  after  having  taken  a  bond  with  sureties  from 
the  guardian  of  an  infant,  has  no  power  to  direct  the  bond  to  be  given 
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up  or  canoeDed  while  the  guardianship  remains,  and  its  duties  are  un- 
performed.   NetDcomfr*8  Appeal^  43. 

2.  The  Supreme  Court  has  authority  to  try  by  writ  of  mandamus  or 
quo  warranto  whether  or  not  a  contract  entered  into  between  two  corpo- 
rations is  in  ezceBs  of  the  legitimate  power  of  either.  The  Commonwealth 
T.  Delaware  d:  Hudson  Canal  Co.^  295. 

3.  A  party  accepting  a  decree  of  a  court  in  his  favour,  cannot  reject 
the  conaitions  on  which  it  is  made.     Ewing  v.  Filley  ei  al.,  384. 

4.  A  preliminary  injunction  is  generally  granted  upon  such  terms 
appropriate  to  the  case,  as  the  court  may,  either  on  application  of  coun- 
sel, or  at  its  own  suggestion,  think  proper  to  impose.    Id, 

CRIMINAL  LAW. 

1.  A  pardon  by  the  governor  of  a  person  convicted  of  fornication 
and  bastardy,  when  pleaded  before  sentence,  discharges  the  defendant 
from  liability  for  coats  as  well  as  for  the  maintenance  of  the  bastard 
child.     Commonwealth  v.  AM,  63. 

2.  The  order  of  maintenance  is  a  part  of  the  sentence ;  and  until  it  is 
pronounced,  the  right  of  the  prosecutrix  to  the  periodical  payment  of 
money  does  not  vest :  hence,  where  the  defendant  was  pardoned  before 
sentence,  the  court  had  no  power  to  make  an  order  of  maintenance.    Id, 

CROSS-EXAMINATION  OF  WITNESS. 
Landlord  and  Tan  ant,  10. 

SUEETT,  4. 

DAMAGES. 

Contract,  3. 
Lateral  Railroad,  4. 
Partnership,  2,  3. 
Roads,  3,  6. 

DEBT. 

What  award  of  arbitrators  will  sustain  an  action  of.    Arbitration. 
Of  decedent.    Decedents,  8,  9,  10,  14,  15. 

DEBTOR  AND  CREDITOR. 
Partnership,  1,  2,  3, 

1.  Every  purchaser  of  a  chose  in  action  not  negotiable  takes  it  sub- 
ject to  all  the  equities  which  the  debtor  may  then  have,  when  not  previ- 
ously inquired  of  concerning  his  defence.  Keagy  el  al,  v.  Common- 
wealth, for  use,  dec,  70. 

2.  Concurrent  possession  of  personal  property  by  the  vendor  and  vendee 
will  not  protect  it  from  the  creditors  of  the  vendor.  Brawn  v.  Keller, 
104. 

DECEDENTS. 

Judgment,  5. 

1.  Though  an  administrator  de  bonis  non  cum  iestamenio  annexo  be 
improperly  appointed,  yet  if  he  act  under  the  letters  granted  to  him 
he  and  his  sureties  are  liable  on  their  bond  to  the  parties  interested  in 
the  estate.     Shatter  and  Ehling's  Appeal,  83. 

2.  Though  the  bond  given  was  in  the  form  of  an  original  administra- 
tion bond  in  cases  of  intestacy,  yet  the  sureties  are  liable  for  proceeds  of 
the  real  estate  of  the  testator  sold  by  the  administrator  as  directed  in 
the  will  for  which  he  had  failed  to  account.    Id. 

3.  Where  the  testator  directed  a  public  sale  of  his  real  estate  by  his  ex- 
ecutors, "so  that  it  be  within  one  year"  after  his  decease,  the  safe  by  the 
administrator  after  the  expiration  of  the  year  was  as  effectual  as  if  it  had 
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been  done  by  the  executors,  who  bad  power  to  sell  after  the  year,  the 
condition  being  directory  only  and  not  a  condition  precedent.  Shalter 
and  Ehlin^s  Appeal,  83.  ^ 

4.  The  sureties  were  liable  for  a  balance  of  interest  due  a  daughter 
of  testator,  whos^  share  was  directed  to  be  charged  on  the  real  estate  sold, 
which  interest  the  administrator  bad  received,  but  had  not  ]iaid  over.  7rf. 

5.  The  interest  of  an  heir  in  lands  descending  under  intestate  laws, 
is  subject  to  an  attachment  in  execution.     Straleifs  Appealy  89. 

6.  An  administrator  may  waive  formal  mode  of  proof  in  a  suit  to  which 
he  is  a  party.    Anderson's  Administrators  v.  Wcuhabaughf  115. 

7.  A  widow  is  entitled  to  dower  only  in  what  remains  of  her  hus- 
band's estate  after  payment  of  debts,  whether  of  record  or  not.  Direc- 
tors of  the  Poor  v.  Eoyer,  146. 

8.  The  limitation  of  the  lien  of  the  debts  of  a  decedent  is  complete 
five  years  after  his  death,  unless  an  action  has  been  commenced  or  a 
copy  of  the  demand  be  filed  in  the  specified  cases :  the  statutf)ry  period 
begins  to  run  from  the  time  of  deatn,  and  not  from  the  grant  of  letters 
of  administration.     Demmy*s  Appeal^  155. 

9.  Though  the  administrator  advance  his  own  funds  in  payment  of 
debts  due  by  the  decedent  within  five  years  from  his  death,  it  will 
not  prolong  beyond  that  time  the  existence  of  the  lien.  It  only  entitles 
him  in  equity  to  a  cession  of  the  rights  of  the  creditors  paid.     Id, 

10.  An  administrator  on  settlement  of  his  account  was  the  creditor 
of  the  estate  for  a  considerable  sum,  made  up  of  debts  paid,  judgments 
obtained  against  him  as  administrator,  and  his  services  and  expenses  in- 
cident to  settlement  of  the  estate :  after  five  years  from  the  death  of  the 
intestate,  an  order  to  sell  the  real  estate  was  granted  to  pay  the  debt 
due  the  administrator.  Heldt  that  only  those  sums  credited  to  the  ad- 
ministrator in  his  account  on  which  judgment  had  been  obtained  within 
five  years  from  the  granting  of  the  order  of  sale,  together  with  the  ser- 
vices and  expenses  incident  to  tbe  settlement,  were  liens  on  the  real 
estate,  but  that  as  those  claims  were  valid  liens,  the  Orphans'  Court  had 
jurisdiction  to  make  the  order.     Id. 

11.  Orphans'  Court  sales  depend  upon  the  approval  and  confirmation 
of  the  court  for  their  validity.  Whether  a  purchaser  thereat,  is  not 
liable  for  any  loss,  such  as  the  destruction  of  buildings  by  fire,  that  may 
occur  between  the  time  of  the  sale  and  its  confirmation  by  the  court, 
qucere.    Id, 

12.  A.,  owning  land,  contracted  to  sell  to  B.,  who  again  sold  to  C. : 
before  a  deed  was  made  A.  died,  and  his  administrators,  the  widow  being 
one,  at  the  instance  of  the  purchaser,  proved  the  contract  under  the  order 
and  decree  of  the  Common  Pleas,  and  executed  a  deed  for  the  land  and 
all  their  title  and  interest  therein  to  C,  who  then  gave  a  mortgage  for 
unpaid  purchase-money,  the  interest  to  be  applied  yearly  to  a  prior 
dower,  and  the  principal  at  the  death  of  the  widow  to  the  heirs  legally 
entitled  thereto :  afterwards  to  perfect  title  in  C.  by  the  agreement  of  all 
parties,  a  judgment  obtained  against  A.  in  his  lifetime  was  revived 
against  his  administrators,  and  on  execution  thereon,  the  land  was  sold 
to  C. :  some  time  after  A.'s  widow  brought  her  action  of  dower,  claiming 
that  it  was  not  divested  by  either  sale,  and  recovered,  which  recovery,  in 
an  action  of  scire  facias  on  the  mortgage,  was  set  up  to  show  defect 
of  title  and  failure  of  consideration.     IleM, 

(1.)  That  under  the  articles,  C.  was  entitled  to  the  conveyance  of  the 
entire  estate  in  the  land,  unencumbered  by  any  right  of  dower  in  the 
widow  of  the  grantor  therein : 

(2.)  That  notwithstanding  a  deed  made  by  administrators  in  the  ordi- 
nary form,  in  pursuance  of  an  order  of  court  before  which  a  contract  of 
decedents  to  sell  land  had  been  proved,  did  not  divest  the  widow's  right 
of  dower ;  yet,  when  acting  as  administrator,  the  widow  could  not  only 
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execute  the  power  vested  in  her  bj  the  court,  but  also  convej  her  own 
interest: 

(3.)  That  as  her  deed  granted  not  onlj  the  estate,  right,  title,  &c., 
of  her  husband  in  his  lifetime,  but  also  her  own  estate,  right,  title,  a^d 
interest,  and  as  the  sheriff's  sale  thereafter  was  also  valid,  she  was  not 
entitled  to  any  dower  in  the  land  sold : 

(4.)  But  that  the  wrongful  recovery  of  dower  by  her,  subsequent  to 
the  sales  through  the  imperfect  defence  thus  set  up  by  the  purchaser, 
was  not  such  a  *'  defect  of  title''  in  the  land  sold,  nor  such  a  failure  of 
consideration  therefor,  as  could  be  set  up  against  a  recovery  on  the  mort- 
gage for  purchase-money:  that  evidence  offered  by  the  defendant  of  the 
understanding  and  agreement  of  the  parties  when  the  deed  was  made, 
that  the  grantee  should  have  a  perfect  title,  to  be  made  by  sheriff's  sale, 
though  admissible  to  rebut  any  presumption  arising  from  the  acceptance 
of  the  deed,  could  not  aid  him,  as  it  tenaed  merely  to  establish  what  was 
apparent  without  it:  and  hence,  though  the  rejection  of  the  evidence 
offered,  on  the  ^ound  that  it  was  an  attempt  by  parol  to  explain  the 
deed  of  the  administrators  and  to  show  that  it  conveyed  a  larger  estate 
than  its  words  would  indicate,  was  error,  it  was  not  ground  for  the 
reversal  of  the  judcrment.     Thomas  v.  Harris^  231. 

13.  The  action  or  the  Orphans'  Court  in  the  removal  of  executors  and 
the  substitution  of  administrators  cannot  be  questioned  collaterally. 
Buehler*8  Heirs  v.  Buffinyion  et  al.y  278. 

14.  A  judgment  against  the  estate  of  a  decedent,  if  improperly  obtained 
and  therefore  invalid,  may  be  valid  as  a  judicial  ascertainment  of  a  debt. 
Id. 

15.  Devise  to  sell  land  for  payment  of  debts  "  brought  in  due  and  law- 
ful time,"  excludes  all  debts  not  presented  within  the  time  prescribed  by 
the  Statute  of  Limitations.     Id, 

16.  Under  the  Widows'  Exemption  Law  of  14th  April  1851,  the  ap- 
praisement of  the  decedent's  goods  should  be  made,  and  the  widow's 
share  set  apart  for  her,  as  promptly  as  in  the  case  of  a  debtor  electing 
to  take  his  exemption  under  the  Exemption  Law  of  1849:  and  the 
appraisement  of  the  widow's  portion  is  to  be  made  by  the  appraisers  of 
tne  other  personal  estate.     Yandevor^s  Appeal,  462. 

17.  It  is  not  enough  to  avoid'  the  appraisement  of  the  amount  chosen 
by  the  widow  that  two  of  the  appraisers  were  her  relatives.    Id, 

18.  A  guardian  of  the  minor  children  of  a  decedent,  nearly  one  year 
after  the  widow's  appraisement  had  been  made,  and  nine  mouths  after  it 
had  been  confirmea,  filed  exceptions  on  the  ground  that  the  valuation 
of  the  articles  chosen  by  her  was  too  low :  the  court,  on  rule  granted  to 
show  cause  why  it  should  not  be  set  aside,  appointed  an  auditor,  who 
made  a  new  and  increased  valuation,  which  was  confirmed.     Held, 

(1.)  That  as  the  wards  had,  with  the  widow,  enjoyed  the  use  of  the 
goods  appraised  for  so  long  a  time,  their  guardian  had  no  right  to  com- 
plain, and  that  for  his  needless  interference  the  costs  of  the  proceedings 
must  be  imposed  upon  him. 

(2.)  That  the  valuation  by  the  auditor  could  not  be  substituted  for 
that  of  the  appraisers  provided  by  law.      Id. 

19.  Two  writs  of  scire  facias  duly  prosecuted  against  the  personal  repre- 
sentatives will,  in  legal  effect,  continue  the  lien  of  the  Judgment,  as  a  mere 
debt,  for  ten  years  from  the  death  of  decedent ;  and  if  within  that  time 
the  widow  and  heirs  are  served  with  a  scire  faciaSf  they  must  impeach 
the  debt  or  show  its  payment  to  save  their  inheritance  from  liability  for 
it.  If  not  so  served,  the  lien  is  gone  as  to  all  the  real  estate  except  that 
to  which  it  was  restricted.     McMurra^s  Administrators  v.  Hopper,  468. 

20.  The  2d  clause  of  the  24th  section  of  the  Act  of  24th  February 
1834,  relating  to  debts  of  a  decedent  not  falling  due  within  five  years  from 

7  Wb.— 85 
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his  death,  applies  only  to  debts  not  in  judgment  or  mortgage.  Igeuing  a 
scire  facias  on  a  judgment  is  not  filing  "a  copy  or  particular  written 
statement''  of  the  debt  or  demand,  as  enjoined  by  that  olaose.  McMur- 
ray's  Administrators  v.  Hopper,  4C8. 

DECLARATION. 

Amendment  of,  when  admissible.    Amindmbnt,  1. 

Of  third  party.    Evidence,  8,  10. 

Of  maker  of  note,  effect  of  on  endorsee.    Bills  and  Notbs,  3. 

Of  party.    Executors,  11. 

Of  decedent    Contract,  4. 

DECREE  OF  COURT. 

Effect  of  acceptance  of.    Courts,  3. 

DEED. 

Decedents,  12. 

In  fraud  of  marriage.    Husband  and  Wife,  3,  4. 

DEED  OF  TRUST. 

By  woman,  in  contemplation  of  marriage,  when  void.    Husband  and 
Wife,  3,  4. 

DEED  WITH  DEFEASANCE. 

When  equivalent  to  a  mortgage.    Mortqaoe,  4. 

DEMURRER. 

Effect  of.    Contract,  4. 

DEPOSITIONS. 
Practice,  1. 

DISTRESS  FOR  RENT. 

Landlord  and  Tenant,  11, 12. 

DOWER. 

Decedents,  7,  12. 

Husband  and  Wife,  5,  8,  9,  10,  11. 

EASEMENT. 

Grant  of.    Water  Riqht,  2. 

EJECTMENT. 
Ag^nt,  3. 
Contract,  4. 

1.  Where  two  ejectments  had  been  brought  for  parts  of  the  same  land, 
in  one  of  which  a  verdict  and  judgment  was  renaered  for  the  undivided 
moiety  of  a  certain  lot,  and  in  the  other,  for  the  whole  of  the  tract,  the 
two  verdicts  and  iudements  are  conclusive  as  to  the  moietv  only,  and  are 
not  a  bar  to  a  thiraejectment  between  the  same  parties  for  the  remain- 
der of  the  land.     Kinter  et  al,  v.  Jenks  et  al,,  445. 

2.  When  a  plaintiff  in  ejectment  has  filed  a  description  of  the  premises 
sued  for,  it  is  the  duty  of  the  defendant,  if  he  does  not  mean  to  take  de- 
fence for  the  whole,  to  file  with  his  plea,  a  description  of  that  part  of  the 
premises  for  which  he  takes  defence :  if  he  pleads  the  general  issue,  and 
files  no  specification  of  the  extent  to  which  he  means  to  defend,  he  mu^t 
be  understood  as  defending  for  the  whole  of  the  premises  in  the  plaintiff's 
writ:  and  after  the  trial  has  been  conducted  in  this  manner,  he  cannot, 
in  a  court  of  error,  complain  that  judgment  passed  for  more  than  was 
in  controversy.    James  B,  HiU  v.  Robert  Hill,  521. 
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3.  Where  a  boiler,  engine,  an9  stack,  were  erected  on  land  of  the 
plaintiff,  at  the  joint  expense  of  himself  and  the  defendant,  under  an 
agreement  to  use  the  sameasacommon  source  of  power  without  limitation 
as  to  time,  the  interests  created  thereby  in  the  fixtures  are  in  the  nature 
of  real  estate:  and  if  one  of  the  tenants  in  common  exclude  tbe  other 
from  the  use  and  possession  of  such  fixtures,  ejectment  will  lie  to  enforce 
the  agreement.    James  B,  Mill  v.  Robert  Hill,  521. 

ELECTION  BY  WIDOW. 

Husband  and  Wife,  10,  11. 

ELECTIONS. 

1.  The  law  has  made  the  return  the  onlj  evidence  of  an  election,  in 
the  first  instance,  and  conclusive  until  it  has  been  corrected,  or  shown  to 
be  false,  bj  a  judicial  determination.     Ewing  v.  Thompsoiiy  372. 

2.  In  an  election  contest,  the  judicial  proceeding  terminating  with  the 
judgment  or  decree,  nothing  remains,  so  far  as  the  court  below  is  con- 
cerned, to  be  stayed  by  a  certiorari.     Id. 

3.  Whether  the  service  of  a  certiorari  on  the  court  takes  away  from 
the  executive,  the  power  to  issue  a  new  commission,  in  view  of  a  decree 
correcting  election  returns,  not  decided.  His  action  would  not  be  dis- 
obedience to  the  writ,  for  that  ^es  only  to  the  judges.     Id, 

4.  But  the  writ  stays  the  action  of  the  party  afterwards  receiving  the 
new  commission  issued  in  accordance  with  the  decree.  His  title  to  his 
commission  is  not  taken  away,  but  bis  right  to  proceed  under  it  is  sus- 
pended until  the  final  decision  under  the  revisory  writ.     Id, 

5.  A  reversal  of  the  decree  leaves  the  original  return  and  commission 
in  full  force.  An  affirmance  establishes  the  right  to  act  under  the  new 
commission  and  to  receive  the  emoluments  of  the  office  from  its  date.  Id, 

6.  A  party  holding  such  new  commission  as  sheriff  attempting  to  in- 
terfere with  the  office,  before  a  decision  on  the  ceiiiorari,  will  be  re- 
strained by  injunction.     Id, 

7.  In  an  election  contest,  the  general  return,  striking  out  the  illegal 
votes  appearing  on  it,  shows  primd  facie  who  is  elected  ;  and  the  contest- 
ant, to  rebut  it,  must  show  fraud  or  mistake  in  making  up  the  return, 
and  that  the  actual  facts  of  the  voting  are  in  his  favour.  The  neglect 
of  some  of  the  election  officers  to  file  tally  papers  or  return  papers  with 
the  prothonotary,  will  not  avail  him,  and  a  refusal  to  allow  him  to  aver 
and  prove  such  neglect  is  not  error.     Ewing  v.  Fillet/  et  at.,  384. 

8.  The  refusal  of  the  court  to  allow  the  averment  and  proof  of  facts 
which  if  admitted,  would  not  alter  the  result,  is  no  ground  for  reversal. 
Id, 

9.  The  petition  of  the  contestants  of  an  election  will  not  be  quashed,  be- 
cause certain  of  its  specifications  contain  contradictory  averments.  The 
true  way  to  correct  such  a  fault  is  to  strike  out  the  contradictory  parts. 
Id, 

10.  A  commission  issued  ai^er  a  proceeding  instituted  to  contest  the 
election,  is  regarded  only  as  provisional,  or  as  a  commission  petideiiie 
lite,  if  the  proceeding  should  be  successful.     Id, 

11.  The  Act  of  1839,  instituting  the  form  of  proceeding  for  contesting 
elections,  and  depriving  a  party  claiming  a  right  to  a  public  office  by  a 
popular  election,  of  a  trial  by  jury  of  the  disputed  facts,  is  not  unconsti- 
tutional.   Id. 

•ENEMIES,  PIRATES,  AND  ASSAILING  THIEVES,"  CONSTRUED. 
Insurance,  8,  9,  10. 
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EQUITY. 

Debtor  and  Crjiditor,  1. 
Decedent,  9. 
Husband  and  Wife,  3. 
Partition,  2,  3. 
Subrogation,  1,  2,  3. 

1.  A  bill  in  equity  should  contain  a  statement  of  the  essential  facta 
of  the  ca^e  presented,  but  not  the  evidence  of  those  facts.  Winebrettner 
et  al.  V.  Colder  et  al.,  244. 

2.  AVhere  suit  is  brought  on  a  note  in  the  name  of  one,  as  a  legal  plain- 
tiff, who  had  no  interest  therein,  without  the  knowledge  or  consent  of 
the  real  owner,  and  after  judgment  obtained,  the  defendant  procures  the 
legal  plaintiff  to  enter  satisfaction,  without  payment  to  the  real  owner, 
but  with  knowledge  of  his  equitable  rights,  the  real  owner  is  not  de- 
barred from  a  recovery  on  the  note  by  bill  in  equity  for  relief,  though  a 
rule  taken  in  the  name  of  the  legal  plaintiff  to  have  the  entry  of  satis- 
faction stricken  off,  had  meanwhile  teen  discharged  by  the  court.  Mc- 
Clurg  V.  WUson,  439. 

ERROR. 

Amendment,  2. 

Assumpsit,  4. 

Bills,  4. 

Decedents,  12.  .  - 

Practice,  2. 

Roads,  4,  5. 

Surety,  4. 

Vendor,  2. 

1.  Where  the  bond  of  a  guardian  had  been  improperly  marked  ^^can- 
celledy"  it  was  not  error  in  the  Orphans'  Court  to  order  that  the  word 
•*  cancelled"  be  stricken  off.     Netccomer^s  Appeal,  43. 

2.  It  is  error  to  submit  to  a  jury  questions  of  undue  influence,  in  an 
issue  as  to  the  validity  of  a  will  in  the  absence  of  proof.  Eckert  y. 
Flomryy  46. 

3.  When  decree  of  court  below  will  not  be  reversed.  Wagner* s  Appeal^ 
102. 

4.  Where,  after  summons  issued  by  a  justice,  the  defendant  appeared 
and  confessed  judgment  for  a  sum  exceeding  $100,  to  which  he  set  his 
hand  and  seal,  which  judgment  on  certiorari  was  affirmed  by  the  Com- 
mon Pleas,  the  Supreme  Court  cannot,  on  writ  of  error,  review  their  de- 
cision, though  it  may  have  been  erroneous.     Borland  v.  Ealt/^  111. 

5.  Assignments  ot  error  in  answers  to  points  submitted,  setting  forth 
the  points  only,  are  insufficient,  unless  they  specify  how  the  court  erred, 
or  in  what  the  alleged  mistakes  consisted.  Franklin  Fire  Insurance  Co* 
v.  Updegraffet  al.,  350. 

6.  A  common  law  writ  of  certiorari^  whether  issued  before  or  after  judg- 
ment, is  in  effect,  a  supersedeas,  but  the  power  of  the  tribunal  to  which 
the  writ  is  directed,  is  only  suspended  by  it.     Ewing  v.  Thompson,  372. 

7.  A  certiorari  is  not  a  writ  of  right,  and  will  not  be  allowed  for 
merely  technical  errors  not  affecting  the  merits.  The  court  may,  there- 
fore, impose  terms  upon  its  allowance,  and  may  revise  the  allocatur  and 
quash  the  writ,  if  there  do  not  appear  to  be  sufficient  grounds  for  it. 
But  if  allowed  there  is  no  power  to  compel  a  hearing  on  it  before  the  re- 
turn day  of  the  writ.    Id. 

8.  A  certiorari  issued  from  the  Supreme  Court  may  be  afterwards 
quashed,  if,  on  motion  made  for  the  purpose,  the  court  think  there  is  no 
sufficient  cause  to  justify  it.     Id. 

9.  In  urgent  and  important  cases,  especially  public  ones,  this  court 
will  direct  the  hearing  of  the  cause,  or  of  some  preliminary  question  in 
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it,  in  whatever  district  the  court  may  happen  to  be  sitting  when  the  exi- 
gency arises.     Ewing  v.  Filley  et  a/.,  384. 

10.  Where  the  refusal  to  permit  a  draft  to  go  out  with  the  jury,  said 
to  be  testified  to  by  witnesses  named  in  the  exception,  was  assigned  for 
error,  and  the  testimony  contained  no  mention  of  the  draft,  the  assign- 
ment will  not  be  sustained  because  not  supported  by  the  record.  Kinter 
et  al,  V.  Jenks  et  al.^  445. 

11.  Where  evidence  of  fraudulent  concealment  of  property  on  the 
part  of  the  plaintiff  in  such  action,  was  admitted  in  mitigation  of  dam- 
ages, which  if  believed,  would,  under  the  charge,  have  made  the  damages 
only  nominal,  it  was  not  error  in  the  court  to  refuse  to  admit  it  in  bar  of 
the  action.     Smith  y.  Emerson,  456. 

ESTOPPEL. 

Evidence,  8. 
Husband  and  Wife,  4. 
Mechanics'  Lien,  5. 
Way,  1,  2,  3. 

EVICTION. 

Landlohd  and  Tenant,  3,  8,  9. 
Vendor,  4,  5,  6. 

FVIDENCE. 

Corporations,  1. 
Error,  11. 

Lateral  Railroad,  5. 
Mechanics'  Lien,  5. 
Office,  4. 
Railroads,  2. 
Surety,  4. 
Water  Right,  2. 
Will,  1,  2,  3. 

1.  Evidence  as  to  the  genuineness  of  a  paper  in  suit  may  be  corrobo- 
rated by  a  comparison,  to  be  made  by  the  jury,  between  that  paper  and 
other  well  authenticated  writings  of  the  same  party.    Travis  v.  Brown,  9. 

2.  Experts  are  competent  witnesses  to  make  the  comparison  and  to 
testify  to  their  conclusions  from  it.     Id, 

3.  Witnesses  who  have  knowledge  of  the  handwriting  of  the  party 
sought  to  be  proved,  are  competent  witnesses  to  prove  it,  but  not  to  make 
comparison  of  hands,  for  that  is  the  province  of  the  jury.     Id, 

4.  Test  documents,  intended  to  be  used  for  purposes  of  comparison, 
should  be  established  by  the  most  satisfactory  evidence  before  being  sub- 
mitted to  the  jury.     Id, 

5.  Though  an  expert  may  be  examined  to  prove  forged  or  simulated 
writings,  and  to  give  conclusions  of  skill,  he  is  not  admissible  as  a  wit- 
ness to  compare  the  note  in  suit  with  other  test  papers  and  express  his 
opinion  that  the  signature  was  forged  and  imitated,  where  he  had  no 
competent  knowledge  of  the  defendant's  handwriting.     Id, 

6.  Where  a  witness,  produced  by  the  plaintiff  to  prove  the  genuineness 
of  a  note,  by  deposition  testified  as  to  the  room  and  place  at  which  the  de- 
fendant  signed  the  note,  without  expressly  stating  that  she  saw  it 
signed,  rebutting  evidence  is  admissible  on  the  part  of  the  defendant, 
to  the  effect  that  on  a  former  hearing  in  the  case  the  witness  had  hot  tes- 
tified that  she  saw  him  sign  the  note  ;  for  if  there  was  an  essential  ct)n- 
tradiction  in  her  testimony,  the  defendant  was  entitled  to  it :  if  there 
was  none,  the  plaintiff  was  not  injured.     Id. 

7.  Unless  a  witness  has  a  direct,  certain,  and  immediate  interest  in 
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the  result  of  a  suit,  he  is  competeDt.  •  A  mere  possibility  of  being  sued 
by  the  plaintiff  in  respect  to  the  cause  of  action  for  which  he  sues,  will 
not  disqualify.     ScitU  v.  Mason  rf?  Co.,  99. 

8.  Evidence  that  one  D.  was  present  at  the  sheriff's  sale  of  the  interest 
of  S.  in  the  land  and  gave  no  notice  that  it  did  not  all  belong  to  S.,  is  not 
admissible,  because  it  neither  tended  to  prove  the  contract  of  sale  by 
one  of  the  tenauts  in  common  to  the  other,  nor  performance,  and  it  did 
not  estop  D.  from  asserting  his  title,  which  was  on  record,  against  the 
purchaser.     Hill  et  al.  v.  Meyers,  170. 

9.  It  is  not  competent  for  the  plaintiff  to  prove  that  at  and  before 
the  sheriff's  sale,  the  price  and  value  of  real  estate  in  the  county 
wherein  the  property  in  question  was  situated  had  become  greatly  de- 
preciated :  the  evidence  was  immaterial  to  the  issue  in  this  case.     Id, 

10.  Testimony  of  the  declarations  of  S.  at  and  before  the  sheriff's  sale 
of  his  interest  when  I),  was  not  present,  held  not  admissible  to  affect  D.'s 
interest.    Id. 

11.  Evidence  of  the  contents  of  a  letter  written  by  the  plaintiffs  to  the 
defendant  is  not  admissible  where  it  appeared  that  the  plaintiffs  had  in 
their  possession  vifac  simile  of  the  original,  which  tliey  failed  to  produce. 
Stevenson  et  al.  v.  Hoy^  191. 

12.  The  rulo  of  evidence  for  ancient  documents  is  that  they  must  have 
the  appearance  of  due  antiquity  and  of  genuineness :  they  must  be  pro- 
cured from  the  proper  custody,  and  be  corroborated  by  such  acts  of  the 
parties  claiming  under  them  as  correspond  with  their  tenor.  Lau  v. 
Mumma,  207. 

13.  A  paper  dated  in  1773,  recorded  in  1805  as  a  copy  of  the  original, 
and  noted  as  such  by  the  recorder  at  the  time,  is  not  admissible  in  evi- 
dence, in  an  action  in  which  the  rights  purported  to  have  been  granted 
thereby  are  iu  issue,  without  further  proof  of  its  genuineness.     Id. 

14.  Where  a  list  of  items  was  taken  down  by  counsel  from  the  testi- 
mony of  a  witness  on  the  trial  of  the  same  case  before  arbitrators,  the 
paper  containing  it  cannot  be  made  evidence  on  the  trial  by  any  answer 
of  the  witness  as  to  its  correctness:  nor,  where  the  witness  had  been 
called  by  the  defendant,  and  had  stated  that  at  the  arbitration  he  gave  a 
particular  account  of  the  items  of  loss,  was  it  error  to  refuse  to  permit 
the  question  to  be  asked  by  the  defendant  whether  the  list  then  shown  to 
him,  as  taken  down  at  the  arbitration,  was  a  correct  statement  Franklin 
Fire  Insurance  Co.  t.  Updegrajf\  350. 

15.  A  mortgagee  who  is  assignor  of  a  mortgage  is  a  competent  wit- 
ness in  an  action  upon  it,  to  prove  that  only  part  of  the  amount  for 
which  it  was  given,  was  ever  received  by  the  mortgagor,  and  that  the 
equitable  plaintiff  took  it  with  knowledge  of  that  fact ;  though  the  ori- 
ginal mortKagee,  the  nominal  plaintiff,  was  an  endorsee  of  the  promis- 
sory note  vvnich  the  mortgage  had  been  given  to  secure.  Shrom  y.  WU- 
Hams,  for  use,  dhc,  520. 

EXECUTION. 

Agent,  5,  6. 

Keal  and  Personal  Estate,  1. 

1.  Under  the  Acts  of  13th  April  1843,  and  10th  April  1849.  an  interest 
in  land  descending  to  a  debtor  on  the  death  of  nis  father  intestate, 
may  be  attached  by  a  creditor  under  an  attachment  execution.  Sirch 
ley's  Appeal,  89. 

2.  The  attaching  creditor,  whose  attachment  was  served  before  the 
entry  of  other  judgments  against  the  defendant,  upon  which  executions 
were  issued  and  defendant's  interest  sold,  is  entitled  to  priority  of  pay- 
ment out  of  the  proceeds  when  paid  into  court  for  distribution.    Id. 

3.  Where  the  interest  attached  had  been  turned  into  money  and  the 
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only  question  was  one  of  distribution  to  the  prior  statutory  lien,  it  is 
not  a  valid  objection  that  the  attachment  proceeding  could  not  be  car- 
ried out :  nor  that  the  precise  forms  presorioed  by  the  Act  of  16th  June 
1836,  80  far  as  they  relate  to  foreign  attachment,  were  not  exactly  fol- 
lowed, where,  from  the  nature  of  the  case,  some  were  inapplicable,  and 
the  proceeding  was  in  reality  an  execution  upon  a  judgment  entered  of 
record,  the  of^ration  of  which  were  only  extended  to  an  additional  sub- 
ject-matter.    StraUy's  Appeal,  89. 

4.  A  judgment  on  a  bond  secured  by  a  first  mortgage  is  not  payable 
out  of  the  proceeds  of  a  sheriff's  sale  of  the  mortgaged  premises  under 
a  junior  judgment.     Cross  v.  Stahlman,  129. 

5.  A  sheriff  sold  under  a  fieri  facias,  by  direction  of  the  attorney  of 
the  plaintiffs  therein,  an  entire  stock  of  luml>er  and  coal,  belonging  to  the 
defendant,  in  the  mass,  to  the  plaintiffs  whose  bid  was  the  only  one 
made.  Held,  that  as  there  were  no  circumstances  shown  to  justify  a 
departure  from  the  rule  that  a  sheriff  must  sell  separately  or  in  par- 
cels, the  sale  was  void  in  law,  and  passed  no  title  to  the  purchasers. 
Klopprv,  WUmoyer  and  Arentz,  219. 

6.  The  sale  was  not  necessarily  yoid  because  a  portion  of  the  property 
sold  was  at  some  distance  from  the  place  of  sale ;  although  personal  pro- 
perty must -be  in  the  power  of  the  sneriff  when  he  sells,  and  where  bid- 
ders may  inspect  it,  yet  the  articles  need  not  be  immediately  in  view 
when  sold.   Id, 

7.  Thoueh  a  bidder  at  a  sheriff's  sale  may  have  an  inceptive  interest  in 
land  struoK  down  to  him,  which  may  be  bound  by  the  lien  of  a  judg- 
ment before  the  acknowledgment  of  the  deed,  his  title  does  not  relate 
back  to  the  date  of  his  bid  so  as  to  divest  from  that  time  the  ownership 
of  the  debtor  whose  land  has  been  sold :  until  the  sale  is  consummated 
by  the  acknowledgment  and  deliveir  of  the  deed,  the  debtor  is  entitled 
to  possession  with  its  advantages.     Garrett  v.  Detoart,  342. 

8.  An  unexecuted  warrant  for  land  cannot  be  levied  and  sold  under  a 
fieri  facias  as  the  property  of  the  warrantee :  nor  can  a  sheriff's  sale 
of  lands  purporting  to  be  in  one  county  pass  title  thereto,  when  the  lands 
were  at  tne  time  in  another :  and  therefore  it  was  held  not  error,  in  an 
ejectment  for  land  so  claimed,  to  reject  evidence  of  the  sheriff's  sale  of 
tne  warrant.    Kinier  et  al,  v.  Jeriks  et  aL,  445. 

9.  A  sheriff's  return  to  a  writ  is  both  evidence  for  him,  and  is  to  be 
most  strongly  construed  against  him.     Smi^  v.  Emerson,  456. 

10.  Hence,  a  written  demand  bv  the  defendant  in  an  execution,  for  the 
benefit  of  the  Exemption  Law,  OEited  on' the  day  the  writ  came  into  the 
hands  of  the  sheriff  and  returned  by  him  attached  thereto,  without  note 
or  statement  giving  his  reasons  for  disregarding  it,  is  evidence  that  he  re- 
ceived the  demand  in  due  time  in  a  suit  against  him.    Id, 

11.  Evidence  of  the  declarations  of  the  plaintiff  of  bis  intent  fraudu- 
lently to  conceal  other  property  from  an  expected  levy  on  the  part  of  the 
same  creditor,  made  two  months  after  the  levy  and  sale  under  which  he 
had  claimed  his  exemption,  is  not  admissible  in  favour  of  the  sheriff  in 
a  suit  against  him  for  disregarding  it.    Id, 

12.  An  execution-creditor  of  one  of  two  partners  may  levy  upon  part- 
nership effects  as  well  as  upon  other  personal  property  of  his  debtor, 
though  the  goods  in  specie  are  not  bound  thereby  nor  do  they  pass  by 
sale  under  the  writ,  but  only  the  interest  of  the  debtor  on  final  settle- 
ment of  partnership  accounts :  and  a  concealment  of  that  interest  is 
fraudulent.    Id, 

13.  A  garnishee  in  an  execution  attachment  is  not  liable  for  interest 
on  the  money  in  his  hands  due  the  defendant  therein,  while  the  action 
is  pending:  and  in  all  attachment  cases  a  garnishee  without  fault  reco- 
vers costs.    Irwin  v.  Pittsburgh  and  Connellsville  Railroad  Co.,  488. 
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.  14.  The  party  injured  by  the  loss  of  interest  has  his  remedy  against 
the  wrongful  litigant :  and  if  be  appears  and  interpleads  may  recover  such 
interest  in  the  same  suit  in  which  the  right  to  the  principal  sum  is  de- 
cided.   Ltoin  V.  Pittsburgh  and  ConnellsvilU  Railroad  Co.,  488. 

15.  In  an  execution  attachment,  the  defendant  having  admitted  the 
debt  and  suggested  an  assignment  of  it,  the  assignees  were  summoned, 
who  asserted  their  claim  against  the  attachment.  Held,  That  the  case 
was  in  fact  an  interpleader,  the  issue  of  which  the  defendant  was  bound 
to  await  before  paying  the  money :  and  that  ho  was  not  in  fault  in  not 
paying  the  fund  into  court,  where  he  had  been  ruled  to  do  so  by  the  as- 
signees.   Id, 

EXECUTORY  DEVISE. 
Will,  5. 

EXEMPTION. 

In  favour  of  widow.    Dicidbnts,  16,  17,  18. 

EXPERTS. 

When  competent  witnesses.    Evidincb,  2,  5. 

FEE  SIMPLE  ESTATE. 

Creation  of.    Will,  9. 

FIXTURES. 

Ejectment,  2,  3. 

Real  and  Personal  Property,  1. 

FOREIGN  ATTACHMENT. 

Husband  and  Wife,  2.  ^ 

FORMS  PRESCRIBED  BY  STATUTE. 

Proceedings  valid,  if  practically  complied  with.     Execittion,  3. 

FORNICATION  AND  BASTARDY. 
Criminal  Law,  1,  2. 

FRAUD. 

Bills,  9. 

Debtor  and  Creditor,  2. 

Statute  of.     Contract,  4. 

FRAUD  ON  MARRIAGE  CONTRACT. 
Husband  and  Wife,  3,  4. 

GARNISHEE. 

Liability  of,  for  interest.    Execution,  13. 

GOVERNOR. 

Power  and  effect  of  appointment  by.    Constitutional  Law,  1,  2. 
Cannot  revoke  commission  of  appointee,  1,  2. 

GUARANTY. 

Surety,  1,  2,  3. 

GUARDIAN  AND  WARD. 

The  Orphans*  Court,  after  having  taken  a  bond  with  sureties  from  the 
guardian  of  an  infant,  has  no  power  to  direct  the  bond  to  be  given  up  or 
cancelled  while  the  guardiansnip  remains,  and  its  duties  are  unperform- 
ed.   Newcomer^ s  A^>€al,  43. 
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What  witnesses  competent  to  prove.    Efidincb,  3,  4,  5. 

HUSBAND  AND  WIFE. 

1.  The  bond  of  a  married  woman  is  absolutely  void,  and  so  is  any  judg- 
ment on  it,  whether  by  warrant  of  attorney  or  otherwise.  Steinman  v. 
Ewing^  63. 

2.  A  married  woman  owning  real  estate  in  Pennsylvania,  sold  part 
of  it,  and  with  the  proceeds  of  the  land,  and  of  a  note  given  by  her,  bought 
property  in  Maryland  and  removed  there :  for  this  note  there  was  sulc^ti- 
tuted  a  bond  and  mortgage  upon  her  remaining  land,  the  proceeds  of 
which  on  a  sale  did  not  discharge  the  mortgage,  but  left  a  deficiency  for 
which  the  holder  of  the  bond  issued  a  foreign  attachment  against  her. 
Held,  that  as  the  debt  was  not  within  any  of  the  provisions  of  the  Act 
of  1848,  or  covered  by  any  of  the  decisions  of  the  courts  under  that  act, 
the  action  could  not  be  maintained.     Id, 

3.  A  widow  possessed  of  real  and  personal  estate,  having  entered  into 
an  engagement  of  marriage,  two  days  before  its  consummation,  executed 
a  trust-deed  without  the  knowledge  of  her  intended  husband,  conveying  to 
her  brothers  of  the  half-blood  all  her  property  in  trust  to  pay  to  ner 
the  income  thereof  during  life  and  to  her  heirs  after  her  death :  in 
case  of  her  death  without  leaving  issue,  or  of  the  decease  of  her  issue 
after  her  death,  then  to  her  three  half-brothers,  and  the  children  of  a 
deceased  sister  absolutely.  On  bill  in  equity  filed  by  the  husband  after 
the  marriage,  to  vacate  and  annul  the  deed,  it  was  Edd^  that  the  trust- 
deed  made  in  contemplation  of  marriage  and  without  the  consent  of  her 
intended  husband,  was  a  fraud  upon  the  marriage  contract,  and  there- 
fore null  and  void.     Duncan*s  Appeal^  67. 

4.  Where  the  husband  after  the  marriage,  and  before  knowledge  of  his 
rights,  acted  as  an  agent  under  the  deed  of  trust,  he  did  not  thereby 
ratify  the  deed,  nor  was  he  estopped  from  attempting  to  avoid  it.    Id, 

5.  A  widow  is  entitled  to  dower  only  in  what  remams  of  her  husbahd's 
estate  after  payment  of  debts,  whether  of  record  or  not.  Direclars  of 
Fbor  V.  Royer,  146. 

6.  AVhere  the  wife  of  an  insolvent  husband  purchases  land  after  mar- 
riage, she  must,  as  against  his  creditors,  clearly  prove  that  she  paid  for  it 
with  funds  not  furnished  by  him,  but  from  her  separate  estate.  Aurand 
and  Aurand  v.  Schaffer  and  Wife,  363. 

7.  Unless  the  fact  of  her  separate  ownership  of  the  purchase-money  be 
folly  proved,  the  question  ou^ht  not  to  be  submitted  to  the  jury :  it  is 
error  to  submit  it  without  evidence.    Id, 

8.  A  widow  electing  not  to  take  a  devise  or  bequest  under  the  will  of 
her  husband,  may  maintain  her  action  at  common  law  against  his  devi- 
sees, to  recover  dower  out  of  the  lands  devised  to  them,  of  which  he  died 
seised  and  in  possession.    Bradfords  v.  Rents ,  474. 

9.  The  Orpnans'  Court  has  no  power  to  assign  to  a  widow  common 
law  dower  in  any  case:  jurisdiction  over  actions  therefor  belongs  exclu- 
sively to  the  common  law  courts.    Id, 

10.  An  election  bv  a  widow  to  take  under  her  husband's  will  in  lieu  of 
dower  at  law,  may  be  evidenced  by  matter  in  pais  as  well  as  of  record : 
but  it  must  be  shown  that  she  had  requisite  knowledge  of  the  value  and 
character  of  her  husband's  estate,  and  that  her  intention  was  consistent 
with  such  choice.     Id, 

10.  But  if,  with  such  knowledge,  she  receives  the  bequests  in  the  will, 
she  cannot  afterwards  claim  that  she  did  not  intend  to  relinquish  her 
dower.  Edd,  That  after  seventeen  years  had  elapsed  from  the  time  of 
doing  acts  such  as  usually  constitute  an  election,  she  could  not  deny 
that  they  were  in  pursuance  of  an  intent  to  take  under  the  will*    Id, 
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IMPROVEMENT  LIENS. 
MEcnANics'  Lien,  2. 

IMPROVEMENT  UNDER  PAROL  CONTRACT. 
Contract,  4. 

INDEBITATUS  ASSUMPSIT. 

Assumpsit. 

INDEMNITY. 

Vendor,  3,  4,  5. 

INJUNCTION,  PRELIMINARY. 

Granted  on  terms.    Courts,  4. 

INNKEEPER. 

The  Act  7th  April  1807,  giving  a  lien  upon  horses  delivered  to  inn- 
keepers for  keeping,  and  also  the  povrer  to  sell  at  public  sale  after  the  ex- 
pense amounts  to  $30,  does  not  apply  to  a  stolen  horse  left  by  the  thief, 
and  such  sale  does  not  divest  the  title  of  the  real  owner.  Gump  et  al,  y. 
ShovoalUr,  507. 

INSURANCE. 

1.  It  is  for  the  jury  to  determine  as  a  question  of  feet  from  the  evidence, 
whether  the  merchandise  insured  was  destroyed  in  the  "  building'*  de- 
scribed in  the  policy :  but  if  a  building  contam  several  store-rooms,  and 
there  be  any  uncertainty  as  to  whether  all  the  rooms  were  intended,  it  is 
fatal  to  the  insurers,  for  the  language  of  the  policy  is  theirs  and  is  to  be 
construed  most  strongly  against  them.  Franklin  Fire  Insurance  Co.  ▼• 
Vpdegraff,  350.  ^ 

2.  Where  the  insurance  company  had  given  permission  to  the  assured 
to  enlarge  the  *'  building**  in  which  the  merchandise  insured  was  then 
contained,  the  same  in  which  it  was  subsequently  burned,  and  in  the 
permission  had  mentioned  the  goods  as  insured  in  the  building,  requiring 
that  no  goods  should  be  kept  in  the  second  story  after  the  completion  of 
the  addition,  it  is  such  evidence  that  the  store-rooms  of  the  assured  were 
in  the  building  described  in  the  policy  as  to  justify  a  submission  of  the 
question  to  the  jury.    Id, 

3.  The  jury  must  determine  from  the  evidence  the  degree  of  particu- 
larity in  the  account  of  the  loss  sent  to  the  insurance  company  the  nature 
of  the  case  admitted  of.    Id, 

4.  A  particular  statement  of  the  loss  may  be  waived  by  the  company, 
and  if  there  be  any  evidence  from  which  such  a  waiver  may  be  inferred, 
is  for  the  jury :  where  the  agent  of  the  company  had  agreed  with  the 
assured  to  ascertain  the  amount  of  their  loss  from  their  books,  and  in  the 
answer  sent  by  the  company  in  reply  to  the  statement  of  the  loss,  refus- 
ing payment  "on  account  of  circumstances  connected  with  the  insurance," 
there  was  no  objection  to  the  statement  sent,  the  evidence  of  waiver  was 
sufficient  to  justify  a  submission  to  the  jury.    Id. 

5.  Though  by  the  policy  the  assured  were  required  to  give  notice  of  all 
additional  insurances  made  in  their  behalf,  the  omission  to  give  notice 
of  an  additional  insurance  not  on  the  same  property  will  not  prevent  a 
recovery  on  the  policy  after  loss.    Id. 

6.  To  create  a  forfeiture  under  a  clause  in  the  policy  declaring  that  all 
false  swearing  or  fraud  shall  cause  a  forfeiture  of  all  claims  against  the 
insurers,  the  false  swearing  must  be  done  wilfully  and  knowingly  with  a 
view  to  defraud  the  company.    Id. 

7.  An  insurance  on  "  merchandise"  such  as  is  usually  kept  in  country 
stores  is  not  void  because  hardware,  china,  and  glassware,  looking-glasses, 
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&c.y  -were  not  specificallj  mentioned,  if  the  articles  were  such  as  are 
usually  kept  in  country  stores,  which  was  for  the  jury  to  determine. 
Franklin  Fire  Insurance  Co.  v.  Updegraff,  350. 

8.  A  steamboat  insured  against  perils  by  **  enemies,  pirates,  and  as- 
sailing thieves,''  and  *'  all  such  losses  which  shall  come  to  the  damage  of 
said  steamer,  according  to  the  true  intent  and  meaning  of  the  policy," 
was  captured  by  an  armed  force  acting  under  the  authority  ot  the  so- 
called  Confederate  States  of  America.  In  an  action  on  the  policy  it  was 
Btld,  That  the  loss  was  within  the  terms  of  the  policy,  the  general 
clause  **  all  such  losses,''  following  the  enumerated  perils,  being  in  itself 
sufficient  to  cover  the  loss.     Monongahela  Insurance  Co,  v.  Chester,  491. 

9.  Though  the  term  '*  enemies,"  when  rigidly  construed  means  public 
enemies,  so  that  the  policy  in  strictness  would  hardly  cover  the  loss,  yet 
an  indemnity  is  the  object  of  insurance,  and  as  it  is  a  rule  in  marine  poli- 
cies that  where  the  loss  is  of  a  like  nature  with  the  specified  peril,  or 
substantially  within  its  meaning,  the  underwriters  are  liable,  the  loss 
would  be  covered  by  the  peril  of  "  enemies,''  insured  against  in  the  poli- 
cy.   Id. 

"  10.  The  United  States  government  has  so  conducted  and  treated  the 
contest  between  it  and  the  Confederate  States  so-called,  as  to  make  it  a 
irar  in  substance,  as  essentially  as  it  could  be  between  foreign  powers. 
Id. 

11.  The  judgment  of  an  inferior  court  will  be  maintained  if  sustaina- 
ble on  any  ground,  though  the  reasons  eiven  in  the  court  below  be  in- 
sufficient: so  that,  where  in  the  court  below  it  was  held  that  the  loss 
was  covered  by  the  term  "  enemies,"  and  in  the  Supreme  Court,  that  it 
was,  in  any  event,  covered  by  the  words  **ail  such  losses,  "the  judgment 
would  be  affirmed.    Id, 

INTERPLEADER. 
Execution,  15. 

INTEREST. 

Liability  of  garnishee  for.    Execution,  13,  14. 

INTEREST  OF  WITNESSES. 
EvinENCE,  7. 

JUDGMENT. 

Administrator,  1,  2. 
Execution,  4. 
Mortgage,  1,  2.  < 

1.  A  judgment  entered  on  a  scire  facias  post  annum  el  diem,  based 
upon  a  previous  judgment  that  was  void,  or  on  one,  of  which  there  is  no 
record,  is  not  therefore  void,  but  may  be  sustained  as  a  newjudgment.  If 
the  parties  to  it  do  not  object,  strangers  cannot  complain  of  it.  Buehler's 
Heirs  V.  Buffington  et  al,  279. 

2.  A  testator  having  appointed  his  two  daughters  and  a  son  executors, 
died  in  December  1794 :  after  the  death  of  the  son,  a  son-in-law,  in  No- 
vember 1801,  to  recover  a  debt  due  him  by  testator,  commenced  an  ac- 
tion against  the  surviving  executors,  one  of  them  being  bis  wife,  upon 
whom  only  process  was  served  and  who  by  attorney  appeared  (the  other 
daughter  and  her  husband  who  were  also  sued  not  appearing),  and  con- 
fessed Judgment  in  December  1801,  for  the  plaintiff:  on  this  judgment  a 
scire  facias  issued  in  1803  against  the  same  parties  originalnr  sued,  re- 
citing a  judgment  against  JM)th  daughters,  executors,  to  which  the  one 
not  before  served  appeared,  and  final  judgment  was  entered  in  1808, 
upon  which  a  testatum  fieri  facias  issued  and  land  of  the  decedent's  was 
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sold  by  the  sheriff  and  deed  acknowledged,  under  which,  in  an  ejectment 
therefor,  the  plaintiffs  claimed.  Udd^  that  as  the  original  judgment  in 
1801  was  void,  the  revival  bjr  scire  facias  must  be  treated  as  a  new 
judgment:  and  though  the  original  action  was  in  time  to  save  the  debt 
from  the  bar  of  the  Statute  of  19th  April  1794,  limiting  the  lien  of  the 
debts  of  a  decedent  to  seven  years  from  his  death,  it  was  not  properly 
pursued,  the  process  as  against  the  other  daughter,  executor,  not  com- 
mencing effectively  until  she  appeared  to  the  scire  facias  in  1803,  when 
the  lien  of  the  debt  sued  for  had  expired :  hence  the  judgmenc  on  the 
scire  facias  did  not  continue  the  charge  of  the  debt  against  the  testator's 
lands,  and  the  sale  on  the  iestaium  fieH  facias  thereon,  passed  no  title. 
Buehler's  Heirs  v.  Buffingion  et  al,f  279. 

3.  A  judgment,  limited  '*to  be  a  lien"  only  upon  certain  real  estate, 
is  not  satisfied  by  a  sheriff^s  sale  of  the  property  to  which  its  lien  is  re- 
stricted.    McMurray^s  Administrators  v.  Hopper,  468. 

4.  An  unconditional  revival  of  a  restricted  judgment,  during  defend- 
ant's lifetime,  makes  it  a  general  lien  on  all  his  lands  in  the  county,  but 
such  revival  after  his  death  against  his  personal  representatives  only, 
simply  continues  the  lien  as  originally  restricted.  To  encumber  his  other 
real  estate  with  the  judgment,  as  against  the  widow  and  heirs,  proceed- 
ings must  be  had  against  them  under  the  provisions  of  the  34th  section 
of  the  Act  of  24th  February  1834.     Id. 

5.  Though  the  widow  and  heirs,  without  such  proceedings,  take  the 
other  real  estate  unencumbered  by  the  judgment,  qua  judgment,  yet 
they  take  it  encumbered  by  the  debts  of  the  decedent.  The  judgment 
is  a  debt,  and  the  more  truly  so  because  a  debt  of  record.    Id, 

JUDGMENT  OF  COMMON  PLEAS. 

On  certiorari  to  judgment  of  justice,  final.    Error,  4. 

JURY. 

When  to  decide  as  to  the  genuineness  of  a  paper  in  suit    Evidence,  1. 

JURISDICTION. 

Plea  to,  when  too  late.    Practice,  5. 

JUSTICE  OF  THE  PEACE. 

A  justice  of  the  peace  has  no  jurisdiction  of  claims  exceeding  $100, 
unless,  in  the  absence  of  any  process,  the  debtor  voluntarily  appears  be- 
fore him.    Boiiand  v.  Ealy,  111. 

LAND. 

What  interest  in  liable  to  execution.    Execution,  1,  7,  8. 

1.  In  1795,  three  persons,  holding  six  millions  of  acres  of  land  in 
various  parts  of  the  United  States,  entered  into  articles  of  agreement  to 
convey  the  same  to  trustees  for  the  use  of  those  who  should  thereafter 
become  purchasers  and  holders  of  shares  in  a  land  company,  the  land  to 
be  represented  by  thirty  thousand  shares ;  covenanting  therein  that  the 
dividends  on  each  share  should  not  be  less  than  6  per  cent,  per  annum, 
and  that  they  would  advance  from  time  to  time  whatever  might  be  re- 
quired to  enable  the  managers  to  pay  this  annual  dividend,  agreeing 
further  to  deposit  their  certificates  of  stock,  with  a  power  to  sell,  in  the 
hands  of  the  trustees,  as  security  for  the  performance  of  this  covenant. 
But  about  three-fourths  of  the  land  was  in  fact  conveyed  to  the  trusteen, 
and  only  22,365  certificates  of  stock  issued,  one-third  to  each  of  the 
founders.  The  unconveved  lands  were  sold  or  encumbered  by  the  origi- 
nal holders,  only  a  small  part  thereof  being  recovered  for  the  use  of  the 
shareholders,  at  a  great  expense,  which  was  compensated  by  an  agreement 
on  the  part  of  the  original  holders,  dated  April  22d  1800,  that  £20,000 
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should  be  deducted  oat  of  their  dividends.  They  also  deposited  with  the 
trustees  7455  shares  of  stock  as  security  for  the  guaranteed  dividends, 
which  were  subsequently  sold  and  purchased  for  the  benefit  of  the  com- 
pany ;  and  subsequently  800  additional  shares  were  released  to  the  com- 
pany. One  of  the  original  holders  advanced  to  the  company,  from  time 
to  time,  funds  to  pay  accounts  and  dividends,  all  which  was  repaid  to 
him  except  $7084.90,  which  was  less  than  he  had  advanced  on  the  divi- 
dend account.  On  the  distribution  of  a  fund  in  the  hands  of  the  surviving 
trustees,  it  was  Hdd, 

(1.)  That  the  Statute  of  Limitations  had  no  possible  application  to  the 
covenant  guaranteeing  the  dividends ;  nor  was  there,  und6r  the  circum- 
stances, any  legal  presumption  of  payment  to  the  stockholders  arising 
from  lapse  of  time ;  that  the  covenant  imposed  an  annually  recurring 
obligation,  as  immortal  as  the  association,  and  that  as  it  was  a  funda- 
mental regulation  of  the  association,  created  by  its  founders,  entering 
into  and  making  part  of  the  contract  with  each  of  the  shareholders,  it 
was  not  avoided  by  long  disuse  and  non-claim,  or  by  the  neglect  of  the 
managers  to  sue  on  it ;  and  that  therefore  a  distribution  to  the  shares 
of  stock  retained  by  the  original  founders  of  the  association,  and  held  by 
their  representatives,  should  be  postponed  until  the  other  shareholders 
had  received  their  guaranteed  dividends  in  full. 

(2.)  That  the  sum  advanced  by  one  of  the  original  members  to  pay 
dividends,  could  not  be  recovered  back  by  his  representatives,  so  long  as 
the  funds  of  the  company  were  insufficient  to  pay  the  annual  dividends 
guaranteed  by  him  and  his  associates. 

(3.)  That  the  7  unissued  shares  of  the  stock  were  not  entitled  to  any 
dividends,  so  long  as  the  sums  expended  by  the  company  to  redeem  the 
lands  which  had  not  been  conveyed  to  the  trustees,  and  the  $20,000  charged 
against  the  accruing  dividends  of  the  original  holders,  remained  unpaid. 

(4.)  That  the  7455  shares  of  stock  which  had  been  deposited  with 
the  trustees  as  security  for  the  6  per  cent,  dividends,  and  which  were 
sold  and  purchased  for  the  use  of  the  company,  as  also  the  800  shares 
that  had  been  released  to  the  company,  were  extinguished,  and  entitled 
to  no  share  in  the  distribution. 

(5).  That,  of  the  shares  entitled  to  distribution,  those  which  stand  in 
the  name  of  the  original  founders  of  the  association  should  also  be  ex- 
cluded, the  dividend  due  thereon  being  more  than  overbalanced  by  the 
indebtedness  of  the  holders. 

(6.)  That,  as  the  article  of  agreement  provided  that  a  record  should  be 
kept  of  all  transfers  of  stock,  the  auditor  was  right  in  distributing  the 
fund  among  those  who,  by  the  books  and  certificates,  appeared  to  be  the 
legal  owners  of  the  certificates  of  stock,  legally  entitled  to  participate  in 
the  distribution,  even  though  there  was  evidence  that  many  of  the  holders 
were  mere  agents  to  sell  for  the  original  stockholders. 

2.  Where  it  appeared  that  one  of  the  original  stockholders  had  agreed, 
soon  after  the  formation  of  the  association,  to  sell  to  the  other  two  his 
interest  in  the  company,  consisting  of  10,000  shares,  for  $1,150,000,  pay- 
able in  drafts  to  be  drawn  on  and  accepted  by  the  parties  in  one,  two, 
and  three  years  from  date,  the  stock  to  bd  retained  by  the  vendor  until 
payment  of  all  or  part  of  the  drafts,  and  to  be  transferred  in  proportion 
to  the  payments,  the  vendor  to  be  kept  indemnified  against  any  claim  for 
dividends  for  which  the  three  had  become  responsible ;  and  the  vendor 
had  subsequently  conveyed  his  interest  to  another  party,  in  trust  for  the 
holders  of  the  acceptances  given  for  the  purchase-money,  which  were 
never  paid,  it  was  HM, 

(1.)  That  the  agreement  to  sell  was  merely  executory,  and  its  specific 
performance  could  not  be  properly  enforced  after  so  great  a  lapse  of  time. 

(2.)  That  the  second  transfer  in  trust  placed  the  trustee  and  his  sue- 
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cessor  in  the  position  of  the  ji^rantor,  and  boand  them  to  transfer  the 
stock  on  payment  of  the  acceptances. 

(3).  That  the  le^^l  holders  of  the  shares  (claimed  to  be  those  which 
were  transferred  as  above)  did  not  hold  them  adversely  to  the  persons  to 
whom  they  were  to  be  transferred  under  the  above-mentioned  executory 
agreement,  but  with  a  recognition  of  the  rights  acquired  under  it. 

(4.)  That  the  claimants  under  the  executory  agreement  to  transfer, 
have  no  such  claim  under  the  assignment  which  was  subsequently  made 
in  trust  for  the  holders  of  the  acceptances,  as  would  com  pel  them  to  con- 
cede to  said  holders  any  greater  rights  than  they  would  have  had  if  the 
trust  assignment  had  not  been  made. 

(5.)  That  nothing  short  of  a  full  compliance  on  the  part  of  the  claim- 
ants with  their  contract  (to  wit,  a  payment  of  the  acceptances  given  fur 
the  purchase-money),  will  entitle  them  to  a  decree  for  a  specific  perform- 
ance ;  and  that  the  agreement  was  in  no  sense  a  pledge  of  stock,  to  be 
recovered  on  proof  that  the  debt  for  which  it  was  pledged  was  presumed 
to  be  paid  by  lapse  of  time,  or  barred  by  the  statute.  Mosses  Appeal^ 
24. 

3.  Thoueh  the  official  survejror  of  the  Commonwealth  may  correct  his 
survey  while  the  warrant  remains  in  his  hands,  his  control  over  it  ceases 
after  his  return  has  been  made  to  the  land  office,  and  no  resurvey  thereon 
without  an  order  for  that  purpose  is  of  any  validity  whatever,  either 
against  the  Commonwealth  or  any  other  claimant,  and  this  whether  the 
first  return  has  been  formally  accepted  or  not     Hughes  v.  SUvais,  197. 

4.  Where  a  warrant  is  descriptive  and  not  shifted  in  its  location,  the 
title  of  the  warrant  commences  with  its  date.  If  shifted,  the  title  com- 
mences when  the  survey  is  returned  and  accepted,  except  as  against  those 
who  have  actual  notice  of  the  survey,  in  which  case  the  title  commences 
with  the  survey,  as  it  does  also  where  the  warrant  is  indescriptive.    Id. 

6.  The  rule  which,  in  case  of  conflicting  rights,  requires  the  surveyor 
to  execute  the  warrants  that  are  placed  in  his  hands  in  the  order  of  pri- 
ority has  no  application  to  such  as  are  indescriptive,  for  they  are  not 
conflicting.    la,        ^ 

6.  Where  several  indescriptive  warrants  placed  in  the  bands  of  the 
surveyor  at  different  times  were  returned  on  the  same  day,  no  presump- 
tion arises  that  the  first  delivered  to  the  surveyor  were  executed  nrst.  In 
such  oases  priority  of  execution  is  matter  of  proof  rather  than  presump- 
tion.   Id. 

7.  Where  surveys  are  returned  to  the  land  office,  and  marked  "  in  dis- 
pute," this  entry  has  the  effect  of  a  caveat  asainst  their  acceptance,  and 
DO  patent  could  issue  prior  to  the  Act  of  January  22d  I8u2,  to  either 
claimant  until  the  dispute  was  decided.    Id, 

8.  Where  it  was  apparent  from  the  return  of  the  deputy  surveyor  on 
several  indescriptive  warrants  placed  in  his  hands  at  diff'erent  times,  but 
returned  to  the  land  office  at  the  same  time,  that  certain  of  the  surveys 
had  been  made  prior  to  the  others,  it  was  held  that  the  surreys  first  in 
time  were  first  in  right    Id, 

9.  Lines  run  and  marked  on  the  ground  are  the  true  survey,  and  when 
they  can  be  found  will  control  the  calls  for  a  fixed  boundary  and  establish 
the  survey :  but  where  a  younger  survey  calls  for  an  older  as  an  adjoinder, 
and  no  hues  are  found  marked  for  the  younger,  on  the  side  on  which 
the  older  is  called  for,  the  line  of  the  older  beoomes  the  division  line 
between  the  tracts.     Quinn  v.  Heart  et  al.^  337. 

10.  The  lines  returned  into  the  land  office  determine  the  location  only 
where  no  adjoining  survey  and  no  natural  monument  is  called  for  by  the 
younger,  and  no  lines  can  be  found  on  the  ground.    Id, 

11.  Therefore  in  a  case  where  a  younger  survey  called  for  an  elder, 
and  no  division  line  was  found  to  have  been  marked  on  the  ground  for 
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the  younger  when  it  was  surveyed,  it  was  not  error  in  the  court  to  per- 
mit a  jury  to  locate  the  younger  survey  according  to  its  calls,  inBtead  of 
its  official  lines.     Quin  v.  Heati  d  al.,  337. 

12.  A  dereliction  of  possession  for  more  than  ten  years  by  the  claim- 
ant of  land  by  settlement  and  improvement,  unexplained  by  evidence, 
amounts  to  an  abandonment,  by  presumption  of  law,  from  lapse  of  time. 
Grant  v.  Allison,  427. 

13.  Where  a  settler  had  been  turned  out  of  possession  in  1850  by  a 
writ  of  habere  facias  possessionem^  founded  on  a  judgment  in  ejectment 
against  him  in  1848,  and  no  ejectment  was  instituted  by  him  for  more 
than  ten  years,  his  vendee  cannot  then  recover  in  ejectment  against  the 
other  claimants  who  had  meanwhile  obtained  patents  for  the  land :  and 
it  was  not  error  on  the  trial  to  instruct  the  jury  that  the  unaccounted  for 
absence  of  the  settler  for  more  than  ten  years  was  equivalent  to  an  aban- 
donment.   Id, 

LANDLORD  AND  TENANT. 
Contract,  6. 

1.  Where  land  of  a  defendant  in  an  execution  was  sold  April  21st  1860, 
and  the  amount  of  the  bid  paid  down  to  the  sheriff,  who  paid  it  into 
court  for  distribution  among  creditors,  but  the  deed  was  not  acknowledjced 
until  Sentember  27th  following,  before  which  time,  on  September  Ist, 
the  landlord's  share  of  the  rent  payable  in  grain,  had  been  by  the  terms 
of  the  lease  delivered  to  him,  the  purchasers  at  sheriff's  sale  were  not  en- 
titled to  it:  the  rent  had  accrued  on  September  Ist,  and  the  defendant, 
then  the  landlord,  was  entitled  to  the  share  as  such.  Garreti  v.  Dewart, 
342. 

2.  The  payment  of  the  purchase-money  at  the  time  of  the  sale  and 
before  it  was  made  payable  by  the  conditions  of  sale,  gave  the  purchasers 
no  greater  interest  tnan  they  would  have  had  without  it :  nor  did  the  fact 
that  the  mortgage  under  which  the  sale  was  decreed  and  made  was  ante- 
rior to  the  renewed  lease  with  the  tenant  on  the  farm,  give  them  any 
claim  to  the  rent  which  had  accrued  before  the  sale  was  made,  and  while 
the  mortgagor  was  in  possession.    Id. 

3.  An  eviction  such  as  will  suspend  rent  is  an  actual  expulsion  of 
the  lessee  out  of  all  or  some  part  of  the  demised  premises :  the  rent 
already  accrued  and  over  due  is  not  forfeited  by  the  eviction,  but  in  an 
action  for  such  rent,  the  tenant  may  defalk  the  damages  caused  by  it. 
TiUy  V.  Mayers,  404. 

4.  A  demise  of  a  coal-bank  for  a  term  of  years,  in  which  the  rent  re- 
served is  a  fixed  price  per  bushel  for  the  coal  to  be  taken  from  the  bank* 
amounts  to  a  sale  of  so  many  bushels  as  the  tenant  shall  take  during 
the  term,  for  the  price  fixed  m  the  lease.    Id, 

5.  Where  the  lease  described  what  was  let  by  the  lessors  as  their  "  coal- 
bank  and  the  appurtenances  thereunto  belonging/'  and  did  not  otherwise 
describe  the  premises  leased,  nor  the  boundaries,  in  an  action  for  the 
rent  reserved,  in  which  eviction  is  set  up  as  a  defence,  it  is  for  the  jury 
and  not  for  the  court  to  say  what  was  tne  extent  of  the  demise,  it  being 
rather  a  latent  ambiguity  to  be  solved,  than  an  instrument  of  writing  to 
be  construed.    Id, 

6.  Where  it  was  a  disputed  point  as  to  how  much  was  leased,  and  the 
lessor  had  had  undisputed  possession  of  one  coal  opening ;  if  one  only 
had  been  leased,  the  entry  of  the  lessors  or  others  under  them  upon  other 
parts  of  the  tract,  would  not  be  an  eviction,  and  the  lessee  would  be 
Dound  to  pay  for  the  coal  taken  by  him  from  that  opening.    Id. 

7.  But  if  the  grant  was  co-extensive  with  the  coal  veins  of  the  whole 
tract,  and  the  lessors,  without  interrupting  the  lessee's  actual  mining 
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operations,  entered  and  took  coal  from  the  tract  demised,  tbey  were  guilty 
01  a  breach  of  the  implied  covenant  for  quiet  possession,  and  the  lessee 
could  set  off  the  damages  resulting  therefrom,  against  the  claim  for  rent 
accrued  under  the  lease.     Tiley  v.  Moyers^  404. 

8.  Such  an  eviction,  however,  would  not  suspend  the  rent,  for  it  was 
not  reserved  as  an  equivalent  for  the  possession  of  the  tract,  but  for  the 
coal  actually  taken  therefrom.     Id. 

9.  Where  ejectment  had  been  brought  by  the  lessors  to  try  the  question 
of  forfeiture  under  a  provision  of  the  lease  which  forbade  the  tenant  to 
let  the  mine  stand  idle  for  a  year,  in  which  they  failed,  damages  therefor 
could  not  be  allowed  by  the  jury  in  an  action  for  the  rent:  but  for  the 
estrepoment  brought  by  them  which  interrupted  mining  operations,  dam- 
ages were  properly  allowed  and  assessed  by  the  jury  under  the  charge  of 
the  court.    la. 

10.  Where  upon  the  trial,  the  commissioner,  appointed  by  agreement 
to  report  the  quantity  qf  coal  mined  by  the  defendant,  had  produced  and 
identified  his  report,  having  been  called  for  that  purpose  only,  he  could 
have  been  cross-examined  by  the  defendant  as  to  its  identity,  but  not  as 
to  the  basis  on  which  it  was  made :  to  obtain  evidence  of  the  contents  of 
the  paper,  the  defendant  should  have  called  the  witness  in  chief.    Id. 

11.  The  goods  of  sub-tenants,  who  had  leased  from  the  tenant  whom 
the  landlord  still  held  for  the  rent  (not  recognising  the  sub-tenancy),  are 
liable  for  rent  in  arrear  to  the  landlord,  though  Uie  sub-tenant  has  paid 
his  rent  in  full  to  the  tenant  from  whom  be  leaded.  McComhs  dt  Howaen's 
Appeal,  435. 

12.  Therefore,  rent  due  to  the  landlord  by  a  tenant  at  the  time  the 
goods  of  the  sub-tenants  are  taken  by  the  sheriff  on  an  execution  against 
him,  is  payable  out  of  the  proceeds  of  the  sheriff's  sale.    Id. 

LATERAL  RAILROADS. 

1.  An  appeal,  under  the  Lateral  Railroad  Law,  from  a  report  of  view- 
ers, cannot  be  discontinued  after  twenty  days  have  elapsed  from  the  filing 
of  the  report,  without  consent  of  the  opposite  party.  Quert/ — Can  it  be  so 
discontinued  within  the  twenty  days  without  notice  to  the  appellee? 
Brown  v.  Corey  et  al.,  495. 

2.  Proceedings  may  be  had  against  the  owner  of  a  stratum  of  coal,  as 
contradistinguished  from  the  proprietor  of  the  surface,  to  obtain  from 
him  an  underground  right  of  way.     Id. 

3.  An  entry  on  another's  land  to  build  or  use  a  lateral  railroad,  is  an 
entry  under  the  state,  exercising  the  right  of  eminent  domain,  and  in 
pursuance  of  public  law;  and  all  private  contracts  are  subordinate  thereto. 
id. 

4.  The  measure  of  damages  in  such  case  is  the  injury  done  to  the 
tract,  as  a  whole,  or  the  difference  between  its  value  at  the  time  of  the 
entry  and  its  value  after  the  completion  of  the  railroad. 

5.  To  ascertain  this  difference  the  jury  are  entitled  to  the  benefit  of 
the  opinions  of  witnesses  of  skill  and  judgment,  who  have  had  opportu- 
nities to  learn  the  value  of  the  property  in  question,  or  of  similar  pro- 
perties in  the  same  neighbourhood,  and  the  grounds  of  the  opinions  may 
also  be  given  to  the  jury.     Id. 

"LAWFUL  TIME"  IN  WILL,  CONSTRUED. 
Will,  8. 

LEGACIES. 

A  legacy  by  a  testator  to  a  son  as  trustee  for  a  minor  grandson, 
charged  upon  lands  devised  to  the  son,  to  be  paid  to  him  between  the 
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ages  of  twenty  one  and  twenty-five  years  at  the  discretion  of  the  trnsteo, 
bat  to  lapse  on  the  death  of  the  cestui  que  trust  before  arriving  at  the  age 
of  twenty-five,  is  not,  on  the  insolvency  of  the  son  and  a  shenff 's  sale  of 
his  land,  payable  oat  of  the  proceeds  thereof,  bat  remains  a  lien  on  the 
land.    Jkwarfs  Appeal,  325. 

LEGACY. 

To  one  by  "  name,"  given  to  another  by  "  description."    Will,  6. 

LEGAL  AND  EQUITABLE  OWNERS. 
Relative  rights  of.    Equity,  2. 

LEGAL  ISSUE  OR  HEIRS,  CONSTRUED. 
Will,  7. 

LETTER. 

Evidence  of  contents  of.    Evidincb,  11. 

LIEN. 

Of  debts  of  decedent.    Decedents,  8,  9,  10.  | 
Restricted.    Judgment,  3,  4,  5. 

LUMBER. 

An  advertisement  for  flooring-boards  " of  good  quality,  superficial" 
was  answered  by  a  mill-owner  who  proposed  to  furnish  the  boards  "  IJ 
inch  at  $18  per  M.,"  which  proposal  was  accepted  and  the  lumber  fur- 
nished :  on  case  stated  as  to  whether  the  contract  was  for  tiie  sale  and 
purchase  of  the  boards,  at  the  price  named  per  thousand  superficial  mea- 
sure, or  to  be  reduced  to  and  counted  as  inch  measure,  it  was  Held,  that 
under  the  contract  and  the  Act  of  Assembly  of  15th  April  1835,  the  boards 
were  to  be  counted  as  inch  measure,  and  were  to  be  paid  for  at  that  rate. 
Farmers'  High  School  v.  Potter,  134. 

MACHINERY. 

When  real  and  when  personal  property.   Real  and  Personal  Estatb. 

MANDAMUS. 

Corporations,  4,  18. 

MARINE  INSURANCE. 

Insurance,  8,  9,  10,  11. 

MARKED  LINES. 

Land,  9,  10,  11. 

MARRIAGE. 

Deed  of  trust  in  contemplation  of,  when  void.    Husbakd  and  Win. 
1,  2.  3,  4. 

MARRIED  WOMAN. 

Husband  and  Wifb. 

MEASUREMENT  OF  LUMBER. 
Lumber. 

MECHANICS'  LIEN. 

1.  A  proviso  in  a  statute  establishing  a  university,  prohibiting  the 
trustees  "  for  any  cause,  or  under  any  pretext  whatever,  from*  encum- 
bering by  mortgage  or  otherwise,  the  real  estate  or  any  other  property 
T  Wb.— -oo 
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MECHANICS'  LIEN.        .         .      .  ; 

of  said  iDstitution :  or  inyolving  it  in  any  debt  which  they  have  not  the 
means  of  paying,"  will  not  exempt  a  building  erected  by  the  univer- 
sity corporation  from  the  remedies  provided  by  the  Mechanics'  Lien  Laws, 
but  a  lien  may  be  filed  and  enforced  against  it  for  materials  furnished 
for  its  erection.     University  of  Lewishvrg  v.  Reher  and  Musser,  304. 

2.  A  contract  whereby  a  building  for  a  shingle  machine  was  to  be 
erected  by  a  lessee  and  employee  of  a  firm  upon  tneir  land,  they  furnish- 
ing the  lumber  and  water-power,  and  leasing  the  machine  and  fixtures, 
both  building  and  machine  to  be  restored  to  them  in  good  order  when 
a  specified  number  of  shingles  had  been  manufactured  and  paid  for  by 
him  at  a  rate  mentioned  ;  is  an  improvement  lease :  and  the  building 
is  subject  to  a  mechanics'  lien  for  work  and  labour  done  by  the  persons 
employed  by  the  lessee  to  build  it.  Hopper  and  White  v.  Childs  dc  Par- 
her,  310. 

3.  A  new  wing  or  addition  to  a  building  is  an  erection  within  the 
meaning  of  the  Mechanics'  Lien  Law.  Harman  v.  Cummings  and  Wife, 
322. 

4.  The  claim  should  aver  that  the  work  was  done  in  the  erection  of  the 
new  part,  and  not  of  the  whole  house.    Id, 

5.  The  defendants  by  giving  in  evidence  on  the  trial,  the  claim  as 
filed,  did  not  thereby  admit  it,  nor  were  they  estopped  from  alleging 
that  it  was  defective.    Id. 

MINES  AND  MINERALS. 
Partition. 

MORTGAGE. 

Decedents,  12. 
Evidence,  15. 

1.  A  judgment  on  a  bond  secured  by  a  first  mortgage  is  not  payable 
out  of  the  proceeds  of  a  sheriff's  sale  of  the  mortgaged  premises  under  a 
junior  judgment.     Cross  v.  Stahlman,  129. 

2.  Though  the  mortgagee  has,  after  receiving  the  money  due  on  the 
bonds,  written  on  the  record  that  all  the  bonds  secured  by  this  mortgage 
were  paid,  he  can  recover  on  the  mortgage,  upon  showing  that  the  sher- 
iff in  distributing  the  proceeds  of  the  sale  of  the  mortgaged  premises  upon 
a  junior  judgment  had  misappropriated  them  to  a  ludgment  on  the 
mortgage-bond,  and  that  he  haa  been  compelled  to  refund  to  the  sheriff, 
who  had  been  sued  and  judgment  recovered  against  him  for  the  misap- 
propriation.   Id, 

3.  The  amount  to  be  recovered  on  the  mortgage  in  such  case,  is  the 
sum  paid  by  the  mortgagee  to  the  sheriJT  with  the  interest  thereon.    Id. 

4.  K.,  by  deed  absolute  on  its  face,  conveyed  in  1840  land  to  M.,  who 
on  the  same  day  executed  a  defeasance,  which  was  not  recorded,  recit- 
ing the  indebtedness  of  the  grantor  to  the  grantee,  and  stipulating  that 
the  land  should  be  disposed  of  as  he,  the  grantor,  should  direct,  and  that 
if  he'should  repay  the  indebtedness  before  the  land  should  be  sold,  then 
the  land  was  to  be  reconveyed  to  him  or  sold  as  he  should  direct,  the  in- 
tention of  the  conveyance  being  to  secure  the  payment  to  M.  of  the 
said  debt:  M.  afterwards,  November  8th  1853,  conveyed  the  land  to  the 
poor  directors':  November  30th  1852,  judgment  was  obtained  against  R., 
which,  after  his  death  in  1856,  was  in  1859  revived  against  the  admin- 
istratrix, who  was  his  widow,  and  upon  this  judgment  the  land  was 
levied  on  and  sold  for  much  less  than  the  judgment  by  the  sheriff  to  the 
directors,  against  whom  the  widow  brought  an  action  of  dower.  Held, 
that  as  the  deed  with  the  defeasance  was  in  effect  a  mortgage,  the  hus- 
band was  a  mortgagor  only,  having  an  interest  in  the  land  bound  by  the 
lien  of  the  judgment  entered  before  the  sale  in  1853  :  and  therefore  the 
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MORTGAGE. 

sheriff's  sale  of  the  land  on  that  judgment  passed  to  the  purchasers  the 
entire  interest  of  the  mortgagor,  and  barred  the  dower  of  the  widow. 
Directors  of  the  Poor  v.  Royer^  146. 

5.  The  owner  of  real  estate  having  given  mortgages  thereon  in  1852, 
writs  of  scire  facias  were  issued  in  1853,  and  alias  writs  in  1854,  when 
an  arrangement  was  made,  and  an  entry  made  on  the  docket  in  each 
of  the  cases  "settled  by  parties,"  and  the  costs  were  paid :  subsequently 
by  various  conveyances,  each  expressly  stipulating  that  the  purchaser 
took  subject  to  the  mortgages,  the  property  became  vested  in  L.,  who 
in  1857,  on  obtaining  an  extension  of  time  for  payment,  executed  to  the 
assignees  of  the  mortgages  a  declaration  of  no  set-off  and  fixing  the  ba- 
lance due:  afterwards  on  judgment  and  execution  against  him,  one  tract 
was  sold  and  bought  in  by  the  plaintiff  as  trustee  for  the  estate  of  her 
husband,  a  judgmentKireditor  wno,  in  the  other  writs  of  scire  facias 
issued  on  the  mortgage  binding  the  tract  purchased,  set  up  the  defence 
that  the  entry  of  '*  settled"  on  the  record  of  the  former  writs,  was  a  pay- 
ment and  satisfaction  of  the  mortgages.  Heldy  that  as  the  trustee  had 
notice  in  the  line  of  the  title  of  the  non-payment  of  the  mortgages  before 
her  purchase,  and  after  the  making  of  the  entry  claimed  to  be  an  es- 
toppel, she  could  not  sustain  the  defence,  but  that  the  plaintiffs,  as- 
signees of  the  mortgages,  were  entitled  to  recover  thereon.  Saurman*s 
Trustee  v.  Binder  et  aZ.,  209. 

MUNICIPAL  BONDS. 
Corporations,  22. 

MUNICIPAL  SUBSCRIPTIONS. 
Corporations,  13,  14,  15,  16. 

NOTES  OF  COUNSEL. 
Evidence,  14. 

NOTICE. 

Of  payment.    Bills,  7,  8.    Mortgage,  5. 
Of  fraud.     Bills,  9. 
Prior  and  existing  liens.    Mortgage,  5. 
Of  rule  of  reference.     Arbitration,  2. 
Of  record.    Vendor  and  Vendee,  18. 

NUDUM  PACTUM, 
Contract,  1. 

OFFICE  AND  OFFICER. 

1.  Township  officers  are  not  personally  liable  for  acts  done  honestly  in 
the  exercise  of  the  discretion  given  them  by  law,  though  it  be  exercised 
so  mistakenly  as  to  work  aft  injury  to  private  property  or  private  indivi- 
duals :  but  they  are  liable,  if  they  act  maliciously  or  wantonly  and  if  the 
work  performed  by  them  be  done  rather  to  injure  an  individual  than  to 
discharge  a  public  duty.     Tealy  et  al.  v.  Fink,  212. 

2.  The  supervisors  of  adjoining  townships,  in  laying  out  a  road  over  a 
small  stream,  the  boundary  line  between  the  townships,  filled  up  the  bed  of 
the  stream  with  stone,  and  made  a  causeway  instead  of  a  bridge :  the 
owner  of  a  water-power  below  brought  an  action  against  the  supervisors 
for  obstructing  the  water,  on  the  trial  of  which  the  jury  were  instructed 
that  if  the  defendants  constructed  the  causeway  with  an  intent  to  injure 
the  plaintiff  he  might  recover,  and  that  an  intent  to  injure  him  might  be 
inferred  from  the  acts  of  the  defendants  if  the  jury  believed  they  were 
such  as  could  have  been  done  with  no  other  intent  or  if  the  evidence  jus- 
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OFFICE  AND  OFFICER. 

tified  them  in  drawing  euch  an  inference :  Hdd,  that  such  instruction  was 
error,  for  the  defendants  had  the  rifi^ht  to  build  a  causeway  rather  than  a 
bridge,  without  incurring  any  liability  for  damages:  and  the  plaintiff 
could  not  recover  unless  the  defendants  had  acted  with  a  malicious  de- 
pign  to  do  him  injury,  or  with  such  a  reckless  and  wanton  disregard  of 
his  interests  as  would  be  equivalent  to  malicious  intent.  Tealy  ei  al,  v. 
Fink,  212, 

3.  Though  parts  of  the  causeway  were  built  at  different  times,  and 
by  different  defendants,  yet  as  it  was  done  in  pursuance  of  a' common  de- 
sign, the  acts  of  one  were  the  acts  of  all :  hence,  it  was  not  error  to  leave 
it  to  the  jury  to  find  that  the  injury,  if  any,  was  the  joint  act  of  the  de- 
fendants.    Id, 

4.  It  was  competent  for  one  of  the  defendants  to  show,  that  before  the 
commencement  of  the  work  he  had  received  a  message  from  the  supervi- 
sor of  the  adjoining  township— a  co-defendant — that  he  would  not  join 
in  building  a  bridge  because  the  people  of  his  township  were  opposed 
to  it :  the  evidence  was  admissible  to  show  the  want  ot  any  malicious 
intent.    Id, 

OPINION  OF  WITNESSES. 
Lateral  Railroad,  5. 

ORPHANS'  COURT. 

Power  of  to  cancel  official  bond.    Courts,  1. 
Sales  by  order  of,  when  valid.     Decbdbnts,  11. 
Decree  of,  not  reversed  collaterally.    Decedents,  13. 

PARDON. 

Of  offence  and  conviction,  effect  of  on  sentence  of  Quarter  Seesions. 
Criminal  Law,  1,  2. 

PAROL  CONTRACT. 
Contract,  4. 

PARTITION. 

1.  The  joint  owner  of  lands  on  which  were  valuable  ore-banks  agreed 
in  1786  to  a  partition,  but  finding  this  difficult,  agreed  in  1787  that  equal 
partition  should  be  made  of  the  furnace  forges,  lands,  houses,  and  other 
real  estate,  provided  that  **  the  ore-banks"  "  should  remain  together  and 
undivided  as  a  tenancy  in  common,"  the  parties  interested  to  have  certain 
portions,  for  which  purpose  an  **  accurate  survey**  was  to  be  made  if  not 
already  done,  neither  party  to  interfere  with  either  of  the  others  at  any 
mine- hole  by  them  opened  or  occupied  for  the  purpose  of  mining  iron- 
ore:  to  this  was  added  a  supplemental  agreement,  executed  on  the  same 
day,  providing  that  if  veins  of  ore  should  extend  beyond  a  survey  lately 
made  by  Thomas  Clark,  the  parties,  their  heirs  or  assigns,  should  have 
free  ingress,  &c.,  to  and  from  said  **  mine-hills,"  and  free  liberty  to  dig 
and  carry  away  *'  any  ore  that  may  be  found  to  extend  beyond  the  limits 
of  said  survey." 

In  an  action  of  trespass  by  a  tenant  of  two  of  the  joint  owners, 
against  certain  others  or  the  owners,  for  taking  and  carrying  awa^  cop- 
per-ore which  he  had  mined  from  the  base  of  one  of  the  bills  outside  of 
the  Clark  survey  as  relocated  by  one  Weidle,  it  was  Held, 

(1.)  That  under  the  agreement  of  August  30th  1787,  the  whole  of  the 
mine-hills  was  exempted  from  partition,  and  was  to  be  held  in  common, 
and  that  within  the  natural  boundaries  of  the  three  hills,  either  of  the 
parties  had  the  right  to  take  out  any  ore  that  might  be  found,  such  a 
construction  being  according  to  the  terms  of  the  agreements,  the  usage 
of  the  parties  at  that  date  and  subsequently,  and  equitable : 
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(2.)  That  the  Clark  survey  of  the  roine-hills  not  proved  to  have  been 
adopted  by  the  parties  to  the  original  agreements  nor  annexed  to  them,  nor 
incorporated  therein,  nor  in  any  manner  made  a  part  tliereof,  dependent 
npon  traditional  knowledge  by  which  it  had  been  relocated  by  surveyor 
Weidle,  but  which  other  surveyors  could  not  locate,  and  which  as  lo- 
cated by  Weidle  did  not  embrace  all  the  ore,  nor  all  of  the  hills  in 
question,  must  be  set  aside  and  disregarded  as  not  the  "  accurate  survey*' 
by  whi^h  the  parties  meant  to  hold  the  mine-hills  in  common :  and, 

(3.)  That  the  Clark  survey  being  thus  set  aside,  the  plaintiff  had  the 
right  to  mine  copper-ore  from  the  mine- hills,  and  was  entitled  to  recover 
from  ihe  defendants  in  the  action  of  trespass.     Coleman  v.  BlewetU  177. 

2.  Courts  of  equity  have  jurisdiction  in  cases  of  partition :  and  where 
there  has  been  an  amicable  partition  by  parol  of  lands,  previously  held 
in  common  or  joint  tenancy,  between  parties  able  to  contract  and  a  long 
acquiescence  and  possession  under  it,  they  will  interfere  to  quiet  the  en- 
joyment.    Kennedy  v.  Kennedy^  413. 

3.  But  where  there  has  been  an  attempt  at  partition,  and  a  division 
line  run,  but  the  owelty  of  partition  necessary  to  be  paid  in  consequence 
of  the  inequality  of  the  division,  has  not  been  fixed  or  agreed  upon  and 
paid,  a  court  of  equitv  cannot  make  a  decree  for  quiet  enjoyment  in  sev- 
eralty of  the  land  alleged  to  have  been  allotted  to  one,  for  a  complete 
partition  had  never  been  made.    Id. 

PARTNERSHIP. 

Execution,  12. 

1.  Where  one  permits  another  to  buy  stock  on  their  joint  account  in 
anticipation  of  forming  a  partnership,  and  immediately  afterwards  repu- 
diates the  agreement  to  become  a  partner,  he  is  not  entitled  to  any  of 
the  property  bought,  nor  are  his  individual  creditors.    Bice  v.  Shuman, 

2.  Damages  for  the  breach  of  a  partnership  contract  cannot  be  set  off 
against  the  demand  of  one  of  the  partners  in  a  suit  founded  on  his  indi- 
vidual contract.    Jackson  el  al,  v.  Clymer  et  al.,  79. 

3.  A  firm  to  secure  creditors  agreed  to  transfer  certain  coal-barges, 
mules,  &c.,  to  them,  and  executed  a  bill  of  sale,  the  creditors  at  the  same 
time  agreeing  to  take  the  real  estate  of  one  of  the  firm  and  pay  the  liens 
thereon,  which  were  for  his  individual  debts :  deeds  for  the  property  were 
made,  but  the  creditors  did  not  pay  the  liens,  and  in  an  action  in  the 
name  of  the  individual  partner  against  the  creditors  on  their  agreement 
to  take  his  property  and  pay  the  liens,  the  defendants  claimed  that  it 
and  the  bill  of  sale  were  one  traqeaction,  and  that  they  were  entitled  to 
defalk,  against  the  amount  to  be  recovered  against  them,  damages  for 
breach  of  the  partnership  contract  in  not  turning  over  to  them  the  pro- 
perty sold,  to  which  they  covenanted  that  they  had  good  title.  Held, 
that  the  defence  was  not  valid,  its  effect  being  to  divert  to  the  creditors 
of  the  partnership  a  fund  arising  from  private  property  specifically  ap- 
propriated to  private  debts.     Id. 

PART  PERFORMANCE  OF  CONTRACT. 
Contract,  2. 

PAYMENT. 

Bills,  6. 

Vendor  and  Vendee,  13,  14. 

POSSESSION. 

Of  personal  property  as  against  creditors.    Debtor  and  Creditor,  2. 
Of  real  estate.     Vendor  and  Vendee,  15. 
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Affidavit  of  Defence,  1,  2. 

Decedents,  20. 

1.  Where  a  Rule  of  Court  provides  that  ten  days'  notice  must  bo  given 
on  the  entry  of  a  rule  to  take  depositions  to  be  read  on  the  trial  of  a 
cause,  depositions  are  not  admissible  in  evidence,  where  no  rule  was  en- 
tered for  taking  them,  but  only  one  to  show  cause  why  a  judgment  taken 
should  not  be  set  aside,  of  which  only  five  days'  notice  was  given.  Travis 
v.  Brown f  10. 

2.  Where  a  deposition  was  taken  in  1830,  and  had  twici  been  read 
in  former  trials  of  the  same  controversy  without  objection,  it  was  error 
to  reject  it  because  there  was  no  proof  of  notice  of  the  time  and  place 
of  taking  it :  but  where  the  subject-matter  of  the  deposition  was  unim- 
portant, its  rejection  would  not  alone  be  cause  for  new  trial.  Hill  et  al, 
V.  MefjerSy  170. 

3.  The  Act  of  Assembly,  of  June  12th  1839,  authorizing  the  removal 
into  the  District  Court  of  Allegheny  county,  of  **  all  suits  and  causes" 
depending  in  the  Common  Pleas  of  said  county  where  the  sum  in  con- 
troversy exceeded  $100,  and  limiting  the  future  jurisdiction  of  the  Com- 
mon Pleas  to  civil  controversies  of  that  amount,  did  not  apply  to  judg- 
ments already  rendered.     McMitrray's  Administrators  v.  Ilopper,  468. 

4.  Nor  until  the  Act  of  23d  February  1847,  authorizing  the  transfer 
to  the  District  Court  of  "all  judgments  over  $100,"  &c.,  did  the  legisla- 
ture intend  to  oust  the  jurisdiction  of  the  Common  Pleas  over  such^W^ 
ments ;  and  though  a  scire  facias  then  pending  in  the  Common  Pleas 
to  revive  such  judgment,  might  have  been  removed,  yet  nothing  but  an 
actual  removal  thereof,  in  accordance  with  the  statute,  will  impair  the 
already  duly  attached  jurisdiction  of  the  Common  Pleas  in  such  case.  Id, 

5.  After  a  defendant  has  pleaded  the  general  issue  to  successive  writs  of 
scire  facias  on  the  same  judgment,  it  is  too  lat«  for  him  to  take  advan- 
tage of  a  defect  of  jurisdiction,  on  a  bill  of  exception  to  evidence.     Id. 

PRESUMPTION. 

Assumpsit,  1,  2,  3. 
Bills,  5. 
Land,  6. 

PRESUMPTION  OF  GRANT  OF  RIGHT  OF  WAY. 
Way. 

PRINCIPAL  AND  AGENT. 

Agent. 

PROTEST,  WAIVER  OF. 
Bills  and  Notes,  7. 

PROVINCE  OF  THE  COURT:   AND  OF  THE  JURY. 
Evidence,  1. 

PUBLIC  OFFICERS. 

Personal  liability  of.    Opfici. 

PUBLIC  RIGHTS. 

Corporations,  6,  7,  8,  10. 

QUO  WARRANTO. 

Corporations,  4. 

RAILROADS. 

1.  The  proviso  of  the  first  section  of  the  Act  of  April  14th  1834,  rela^ 
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RAILROADS. 

tive  to  the  removal  of  suits  brought  by  and  against  railroad  companies  to 
the  Common  Pleas  of  any  adjacent  county,  through  which  the  road  of 
the  company  is  not  located,  &c.,  does  not  apply  to  the  case  of  an  appeal 
from  the  report  of  the  viewers  appointed  to  assess  the  damages  occa- 
sioned by  the  location  and  construction  of  the  road,  when  it  assumes  the 
form  of  a  suit  or  action  against  the  railroad  company.  Pinneo  v.  Lacker 
wanna  and  Bloomshurg  liailroad  Co,,  361. 

2.  Where  the  jury  had  viewed  the  ground  occupied  by  the  railroad,  it 
was  held  not  error  to  refuse  to  permit  the  plaintiff  to  ask  a  witness  on 
the  trial  whether  the  roads  crossing  and  recrossing  the  railroad,  ren- 
dered it  more  or  less  dangerous  for  horses,  cattle,  teams,  &o.  The  ques- 
tion was  immaterial.     Id. 

3.  In  an  action  by  a  widow  against  a  railroad  company  to  recover  dam- 
ages for  the  loss  of  her  husband's  life,  the  court  instructed  the  jury  that 
if  the  deceased  knew  that  *'  the  fast  line"  was  approaching,  and  knew 
his  danger  in  time  to  escape  and  did  not,  then  the  fault  was  his  own 
and  there  could  be  no  recovery :  the  instruction  should  have  been,  that 
he  was  to  be  charged  with  knowledge  or  regarded  as  knowing,  if  he  had 
such  warnings  or  opportunities  of  knowledge,  as  would  with  ordinary 
caution  in  those  circumstances,  have  saved  him  from  the  danger.  Fenn- 
sylvanta  Railroad  Co,  v.  Henderson,  449. 

RATIFICATION  OF  PURCHASE  BY  AGENT. 
What,  and  when  necessary.    Agent,  5,  6. 

REAL  AND  PERSONAL  ESTATE. 

Ejectment,  2,  3. 

Rolls  cast  for  a  rolling-mill,  paid  for  and  delivered  at  the  mill,  where 
they  remained  for  more  than  two  years  without  being  turned  or  finished 
off  or  put  into  the  mill,  do  not,  on  sheriff's  sale  of  the  mill,  pass  to  the 
purchasers  as  realty.    Johnson  et  al,  v.  Mehaffey,  308. 

RECORDS. 

Amendment  of.    Vendor  and  Vendee,  19. 
Notice  of.    Vendor  and  Vendee,  18. 

RELATIONSHIP. 

Effect  of  on  implied  assumpsit.    Assumpsit,  1,  2. 

REMAINDER. 

Will,  7. 

REMEDY  BY  COMMON  LAW. 

When  not  barred  by  conviction  under  statute.    Corporations,  12. 

REMOVAL  OF  SUITS. 
Practice,  3,  4. 
Railroads,  1. 

RENT. 

Landlord  and  Tenant,  3,  4,  5. 

REVIEW. 

Roads,  5. 

RIGHT  OF  WAY. 
Way. 
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ROADS  AND  STREETS. 

1.  Where  a  proceeding  foanded  upon  one  Act  of  Assembly  is  com- 
menced, and  while  pending*  another  act  is  passed  taking  away  the  ju- 
risdiction, the  proceeding  mils  :  but  where  the  remedy  only  is  changed, 
it  continues  under  the  forms  directed  by  the  new  act,  where  it  applies ;  or 
else  under  the  old  law.     The  Hickory  Tree  Road,  139. 

2.  Where  viewers  had  been  appointed  in  1859  under  the  General  Road 
Law,  and  after  confirmation  nisi,  an  Act  of  Assembly  2d  April  1860, 
was  passed  changing  the  road  laws  of  Dauphin  county :  Held,  that  it 
would  not  prevent  the  subsequent  order  of  confirmation  of  the  road  from 
being  made  under  the  old  law.     Id, 

3.  Where  six  viewers  had  been  appointed  for  a  view  under  the  old 
law,  and  after  the  passage  of  the  Act  of  April  2d  1 860,  but  three  were 
appointed  for  the  review,  as  directed  by  the  act,  such  appointment  was 
held  proper,  for  the  old  law  had  been  so  far  changed  by  the  repealing 
act:  but  as  the  proceeding  for  damages  was  unchanged,  it  must  go  on 
under  the  old  law,  except  as  to  the  number  of  viewers.     Id, 

4.  The  Supreme  Court  on  certiorari  do  not  review  the  facts,  and 
cannot  therefore  determine  in  a  road  case  that  there  was  any  want  of 
proper  notice  of  the  time  of  holding  the  views,  &^,  Spring  Garden 
Boady  144. 

5.  Where  one  view  was  ordered  under  the  General  Road  Law,  and  a  re- 
view and  a  re-review  awarded  under  a  new  local  law  then  passed,  it  is 
not  error  in  the  court  to  refuse  to  grant  a  third  review  of  the  road.     Id. 

6.  Where  a  case  commenced  under  the  General  Road  Law  is  con- 
tinued under  a  new  local  one,  which  excepted  '*  proceedings  already 
begun,''  and  allowed  subsequent  parts  of  the  proceedings  to  be  conducted 
with  three  viewers  instead  of  six ;  the  road  and  the  proceedings  for  dam- 
ages connected  therewith  must  be  finished  under  the  old  law,  which  did 
not  allow  the  location  and  the  damages  to  be  combined  in  one  view ;  and 
the  road  must  be  first  confirmed  before  the  proceedings  for  damages  can 
begin..  Id, 

SALE  OF  STOLEN  HORSE. 
Innkeeper,  1. 

SATISFACTION  OF  MORTGAGE. 

When  not  conclusive.    Mortgage,  2. 

SCIRE  FACIAS. 

On  void  judpnent.    Judgment,  1,  2. 

On  lien  against  decedent.    Decedents,  19,  20. 

SCHOOLS.' 

1.  In  order  to  create  a  liability  under  a  contract  provided  for  by  the 
Common  School  Law,  the  statutory  reouisitions  must  be  complied  with. 

'  Cascade  School  District  v.  Lewis  School  District^  318. 

2.  To  recover  payment  for  instruction  given  to  children  of  one  school 
district  in  the  schools  of  another  district,  there  must  have  been  a  previous 
arrangement  between  the  directors  of  the  respective  districts,  by  resolu- 
tion or  agreement,  which  must  have  been  entered  on  the  minutes  of 
the  respective  boards,  as  directed  by  the  School  Law  of  1854 :  regular  offi- 
cial action,  evidenced  by  official  minutes,  is  required  by  the  stotote,  in 
order  to  sustain  an  action  for  such  service.    Id, 

SET-OFF. 

Contracts,  3. 

Partnership,  2,  3. 

1.  Where  a  purchaser  of  land  had  become  responsible  for  a  reoogni- 
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SET-OFF. 

saooe  previously  given  by  the  vendor,  and  had  afterwards,  before  assign- 
ment by  the  vendor  to  a  third  person  in  fact  and  of  record,  boagfat  a 
judgment  against  the  vendor,  it  was  Held,  that  the  judgment  was  an 
equitable  set-off  against  the  recognisance.  Keagy  el  al.  v.  Commonwealihy 
for  use,  tCr.,  70. 

2.  Set-off  must  be  between  same  parties  claiming  under  same  rights. 
Jadcion  ci  al.  v.  Clymer  et  al,  79. 

SHERIFF. 

Return  of.    Exicution,  9,  10. 

SHERIFF'S  SALE. 

When  void.    Execution,  5. 

Legacy  charged  on  land  not  divested  bv. 

Liens  not  divested  by.    Mortgage,  1,  2,  3. 

Illegal,  effect  of  ratification  of.    Vendor  and  Vendee,  9,  10. 

SPECIFIC  PERFORMANCE. 

Action  to  enforce.    Vendor  and  Vendee,  15,  16. 

STATUTES,  CONSTRUCTION  OF. 
Corporations,  12. 

STATUTES  CONSTRUED. 

Act  of  24th  Febniary  1834.    McMurray^s  Administrator  v.  Hopper,  468. 
Act  of  7th  April  1807.     Gump  v.  ShowaUer,  507. 

STATUTE  OF  FRAUDS. 

Contract,  4. 

STATUTE  OF  LIMITATIONS. 
Land,  1. 

STATUTORY  FORMS. 

Proceedings  valid,  if  practically  complied  with.    Execution,  3. 

STATUTORY  REMEDIES. 

Conviction  under,  effect  of  on  common  law  remedy.    Actions,  1. 

STOCKHOLDER. 

Personal  liability  of,  for  debt  of  corporation.  Wilson  et  al,  v.  P.  d-  T. 
Coal  Co,,  424. 

SUBROGATION. 

1.  A  plaintiff  in  a  judgment  against  several  defendants,  by  one  of 
whom  it  was  paid,  cannot  interfere  to  prevent  a  decree  of  subrogation  in 
favour  of  the  party  paying  against  another  of  the  defendants  for  his  pro- 
portion of  the  debt.     Springer's  Administrators  v.  Springer  et  al,,  518. 

2.  One  of  several  sureties  against  whom  judgment  is  obtained  may,  on 
payment,  be  subrogated  to  the  judgment  so  as  to  obtain  contribution : 
but  where  the  record  of  the  decree  of  subrogation  does  not  show  that  the 
defendants  were  not  all  sureties,  a  writ  of  error  to  the  decree  will  not  lie, 
because  it  is  founded  on  the  allegation  that  there  is  error  in  the  record. 
Id. 

3.  Subrogation  is  an  equitable  remedy,  and  can  be  properly  reviewed 
in  higher  courts  only  by  appeal :  and  the  proceedings  therein  should  be 
in  analogy  to  equity  practice,  as  by  petition  and  answer,  and  not  on 
mere  motion.    Id, 
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SUBROGATION. 

4.  A  writ  of  error  is  not  an  adequate  form  for  the  review  of  eqnitable 
remedies.     Springer's  Administraiors  v.  Springer  ei  al.,  518. 

SURETY. 

1.  Though  one  act  as  an  agent  for  another  in  writing  letters,  collecting 
money,  &c.,  he  is  not  thereby  authorized  to  give  a  written  guaranty  in 
the  name  of  his  principal  for  goods  purchaseKl  by  himself.  Sieeenson  ei 
al.  V.  Hoy,  191. 

2.  Evidence  of  a  general  agency  in  transacting  business  for  the  prin- 
cipal, is  not  admissible  in  an  action  against  him  on  a  guaranty:  for  the 
act  of  the  agent  in  signing  it,  was  not  within  the  scope  of  his  authority. 
Id. 

3.  But  proof  that  similar  guaranties  had  been  made  and  ratified  or 
previously  authorized  by  the  defendant,  would  have  been  admissible.    Id. 

4.  Where  the  plaintiffs  called  a  witness  to  prove  that  the  defendant 
had  handed  to  him  a  letter  (sent  by  their  agent),  which  he  had  read  to  de- 
fendant, as  also  a  part  of  the  conversation  had  between  them,  it  was  not 
error  to  admit  on  cross-examination  the  rest  of  the  conversation,  to  the 
effect  that  he,  the  defendant,  knew  nothing  of  the  guaranty,  and  that  he 
had  given  nothing  of  the  kind.    Id, 

SURETIES  OP  ADMINISTRATOR. 
Decedents,  4. 

SURVEY. 

May  be  corrected,  when.    Land,  3. 
Priority  of.     Land,  5,  6,  8. 

TAXES. 

Township  Officers,  1. 

1.  By  the  Act  of  the  11th  of  April  1848,  one  statement  onlv  is  required 
to  be  filed  in  the  auditor-general's  office  by  the  officers  of  the  Delaware 
and  Hudson  Canal  Company,  setting  forth  the  cost  of  its  works  within 
this  state  and  the  amount  of  its  capital  invested  therein,  which  state- 
ment was  intended  to  be  thereafter  the  basis  of  settlement  of  the  tax 
account  between  the  Commonwealth  and  the  Company.  Delaware  and 
Hudson  Canal  Company  v.  Commonwealth,  227. 

2.  Hence,  the  instruction  of  the  court  below,  on  case  stated  to  ascertain 
the  amount  of  taxes  due  the  Commonwealth,  that  not  only  the  sums  then 
invested  in  the  works  of  the  company,  but  also  the  increased  expenditure 
from  year  to  year  thereon,  were  subject  to  taxation,  was  error.    Id., 

TENDER  OF  PURCHASE-MONEY. 
Vendor  and  Vendee,  15,  16. 

TENANT  IN  COMMON. 
Vendor,  7,  8. 

TENANT  IN  TAIL. 
Will,  7. 

TESTAMENTARY  CAPACITY. 
Will,  3. 

TOWNSHIP  OFFICERS. 

Office  and  Officers,  1,  2. 

In  addition  to  the  powers  given  to  township  supervisors  to  assesa  a ' 
tax  for  repairing  roads  and  bridges,  which  the  tax-payer  may  work  out  or 
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TOWNSHIP  OFFICERS. 

appeal  from  the  assessment  thereof,  they  have  authority,  under  the  Act 
28th  February  1835,  to  levy  aud  collect  a  rate  of  assessment  for  the  pur- 
pose of  discharging  any  ascertained  debts  due  a  former  supervisor, 
though  such  debts  may  have  been  transferred  to  other  parties :  but  no 
right  is  given  by  the  act  to  work  out  this  tax,  or  to  appeal  from  the  as- 
sessment.   Dunne  v.  Deegan  and  Groves,  334. 

TRUSTEES. 

1.  Where  a  trustee  is  directed  by  will  to  invest  a  fund  in  "  some 
good,  secure,  and  profitable"  stocks  or  other  securities,  he  must  impli- 
citly comply  with  his  instructions,  or  make  the  investment  under  the 
direction  of  the  Orphans'  Court  in  the  stocks  or  securities  prescribed  by 
the  Acts  of  Assembly :  otherwise  he  must  account  for  the  principal  in- 
vested, with  interest.     Ihmsen^s  Appealy  431. 

2.  An  investment  of  the  trust  fund  in  stocks  in  which  he  had  at  the 
same  time  invested  his  own  means  will  not  exempt  him  from  liability 
for  losses  thereby  incurred.    Id, 

UNDUE  INFLUENCE. 
Will,  1,  2. 

VENDOR  AND  VENDEE. 
Contract,  4. 

1.  Concurrent  possession  of  personal  property  by  the  vendor  and  ven- 
dee will  not  protect  it  from  the  creditors  of  the  vendor.  Brown  v.  Kel- 
Ur,  104. 

2.  Where  the  vendor  and  vendee  were  brothers-in-law,  living  in  the 
same  house,  on  the  lot  on  which  the  stable  was  built  where  a  horse 
and  wagon  sold  by  one  to  the  other  were  kept  and  used  after  the  sale 
as  before,  and  remained  in  the  same  stable  until  levied  on  by  the  ven- 
dor's creditors,  it  was  not  error  in  the  court,  on  the  trial  of  an  action  of 
trespass  for  selling  the  property,  to  instruct  the  jury  that  as  the  plaintiff 
had  shown  no  change  oi  possession  such  as  the  law  required,  there  could 
be  no  recovery,  and  that  they  should  find  a  verdict  for  the  defendant.  Id. 

3.  Where,  on  a  sale  of  land,  the  grantor  had  given  a  bond  to  indemnify 
and  make  the  grantee  safe  and  secure  in  the  title  to  the  land  conveyed  : 
held^  that  an  action  on  the  bond  may  be  maintained  by  the  grantee  on 
failure  of  title,  though  he  may  not  have  been  evicted.  Anderson^s  Ad- 
tninistrators  v.  Washahaugh,  115. 

4.  Though  the  grantee  has  conveyed  by  a  deed  of  general  warranty 
one  portion  of  the  lands  bought,  he  may  notwithstanding  recover  to  the 
full  extent  to  which  the  title  was  defective.     Id, 

5.  Under  the  condition  to  keep  clear  and  indemnify  a  grantee,  the 
grantor  is  liable  to  refund  to  him  the  purchase-money  paid,  as  well 
as  reasonable  counsel  fees  and  costs  incurred  in  defending  the  title.     Id. 

6.  An  agreement  by  one  of  the  administrators  of  the  grantor,  that  a 
written  statement  of  receipts  on  account  of  the  purchase-money,  should 
be  allowed  without  proof  as  charges  in  the  action  on  the  indemnity,  is 
only  a  waiver  of  a  formal  mode  of  proof,  and  is  a  contract  such  as  an 
administrator  is  entirely  competent  to  make.     Id. 

7.  A  tenant  in  common  in  possession  cannot  sell  by  parol  to  his  co- 
tenant  in  possession  so  as  to  pass  title.     Hill  et  al.  v.  Meyers,  170. 

8.  Where  a  plaintiff  in  ejectment  alleged  that  the  share  of  one  ten- 
ant in  common  was  bought  by  his  co-tenant  in  possession  by  parol  before 
the  entry  of  a  judgment  against  the  latter  on  which  his  interest  had 
been  levied  and  sold  by  the  sheriff  to  the  plaintiff;  he  may  show  that 
there  had  been  a  contract  of  sale  and  that  the  purchase-money  had  been 
paid,  though  if  proven  these  facts  are  not  alone  sufiicient  to  warrant  a  re- 
covery.    Id. 
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VENDOR  AND  VENDEE. 

9.  A  sale  by  one,  of  the  property  of  another,  acting  as  his  agent 
without  authority,  is  valid,  if  afterwards  sanctioned  and  ratified.  Klopp 
▼.  Witmoyer  and  Areniz^  Garnishees,  226. 

10.  Thus  where  a  defendant  by  his  acts  and  declarations  has  sanctioned 
and  confirmed  a  sheriff's  sale  of  his  property  which  had  been  set  aside 
for  irregularity,  it  was  Edd,  that  the  sheriff  was  to  be  treated  as  a  mere 
unauthorized  agent,  and  therefore  the  sale  by  him,  after  the  assent  and 
confirmation  of  the  defendant  and  former  owner,  was  valid.     Id, 

11.  A  contract  in  writing  for  the  sale  of  land  signed  and  sealed  by  one 
as  agent  for  the  grantor,  is  valid  though  the  agent's  warrant  was  not 
sealed :  and  an  ejectment  may  be  supported  thereon.  Baum  et  aL  ▼.  Du- 
bois, 260. 

12.  The  contract  of  sale  being  yalid,  it  was  not  necessary  for  the 
court  to  instruct  the  jury  that  the  silence  of  the  principal  for  four  years 
was  a  ratification  of  the  sale  by  his  agent :  but  as  this  mistake  could  have 
had  no  influence  on  the  verdict,  it  was  unimportant.     Id, 

13.  The  instruction  of  the  court  below  tnat  regular  conveyances  of 
land  reciting  the  full  pajrment  of  the  purchase-money,  and  not  accompa- 
nied by  any  suspicious  circumstances,  are  no  evidence  that  the  venaee 
has  actually  paid  the  purchase-money,  so  as  to  enable  him  to  stand  primd 
facie  as  a  oond  fide  purchaser  as  against  a  previous  unrecorded  contract 
of  sale,  doubted.    Id, 

14.  But  when  a  purchaser  under  articles,  has  a  tenant  in  possession 
under  lease,  and  the  subsequent  title  is  by  conveyance  to  one  who  had 
knowledge  of  the  previous  contract  of  sale  and  then  by  executory  agree- 
ment to  another  who  had  notice,  and  then  by  an  assignment  to  a  uiird 
person,  who  is  without  notice :  other  evidence  must  be  given  of  the  pay- 
ment of  the  purchase-money.     Id. 

15.  Where  under  the  agreement  the  contract  was  for  a  present  sale 
with  a  present  delivery  of  the  deed  and  payment  of  the  purchase-money, 
the  grantee  has  no  right  to  the  possession  before  payment  or  deed  deli- 
vered :  he  should  have  tendered  the  purchase-money  and  demanded  his 
deed,  after  which  he  could  sue  for  specific  performance.     Id, 

16.  But  where  the  vendor  in  the  articles  of  agreement  had  subsequently 
sold  and  conveyed  the  land  by  deed  to  another  whose  vendees  had  en- 
tered upon  the  land  and  cut  timber,  the  vendee  under  articles  was  not 
bound  to  tender  the  purchase-money  before  bringing  ejectment  for  the 
land :  and  if  entitled  to  specific  performance,  he  is  entitled  to  an  account 
of  the  timber  taken  from  the  land  and  a  deduction  of  its  value  from 
the  price  to  be  paid,  the  amount  of  the  purchase-money  to  be  fixed  by  a 
conaitional  verdict.    Id. 

17.  OflBcial  default  in  recording  the  acts  of  public  officers  must  be 
cured  by  amendment  of  the  record,  and  in  no  other  way  where  there  is 
a  tribunal  in  existence  empowered  to  direct  it.  Where  this  is  impos- 
sible, no  equivalent  therefor  should  be  allowed  to  the  injury  of  subse- 
quent bond  fide  purchasers  without  actual  or  constructive  notice.  Bueh- 
ler*8  Heirs  v.  Buffingion  et  al.,  226. 

18.  A  record  which  exhibits  a  judgment  against  a  defendant,  a  testor 
turn  fieri  facias,  or  venditioni  exponas,  and  return  of  sale  of  his  land  in  reg- 
ular order,  is  constructive  notice  to  subsequent  purchasers  of  a  judicial 
sale  of  the  land  described  in  the  writs,  though  the  acknowledgment  of 
the  deed  be  entered  in  a  docket  kept  for  that  purpose  by  the  officer  who 
was  acting  also  as  clerk  of  the  Circuit  Court.    Id, 

19.  A  vendor,  under  articles  of  agreement,  who,  on  failure  of  vendee 
(o  pay  the  first  iuRtalment  due,  recovers  judgment  against  him,  and  on 
an  execution  becomes  purchaser  of  the  land  at  sheriff's  sale,  cannot  after 
wards  enforce  payment  of  the  balance  of  the  purchase-money  from  the 
vendee  or  from  his  estate.     Graff^s  Executrix  v.  Kelly's  Executors,  453 
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WAIVER  OF  PROOF. 
Deckdbnts,  6. 
Insurance,  4,  5. 

WAIVER  OF  PROTEST. 
Bills  and  Notjis,  2. 

WARRANT. 

Commencement  of  title  under.    Land,  4 
Priority  in  execution  of.    Land,  5. 

WATER  RIGHT. 

1.  In  an  action  against  a  mill-owner  brought  by  an  adjoining  owner 
for  flooding  his  land  by  rebuilding  his  dam  liigher  than  before,  the  de- 
fendant, to  maintain  the  right  to  raise  his  dam,  offered  in  evidence  a  pa- 
per purporting  to  be  an  agreement  between  the  former  owners  of  the  land, 
dated  in  1773,  relating  thereto,  which  was  recorded  in  1805,  entered  as 
a  copy  of  the  original,  and  noted  on  the  record  as  such  by  the  recorder 
at  the  time.  Held,  that  the  paper  was  not  admissible  in  evidence  without 
further  proof  of  its  genuineness,  and  that  its  admission  by  the  court  be- 
low was  error.     Lau  v.  Mumma,  267. 

2.  By  the  agreement  the  grantor  bound  himself  and  bis  heirs  to  the 
grantee  and  his  heirs,  that  he  would  allow  the  grantee  to  build  a  dam 
three  feet  high,  at  a  place  named,  and  if  desired,  above  three  feet  high 
till  it  overflowed  three  acres  of  the  bottom,  which  the  grantor  was  to  con- 
vey to  the  grantee  for  a  specified  price  per  acre  for  the  land  overflowed  by 
raising  the  dam  above  tnree  feet,  but  not  higher  than  to  overflow  three 
acres :  HMy  that  the  agreement  was  not  a  present  grant  of  an  easement 
to  flood  three  acres  of  land  (then  belonging  to  the  grantor  and  now 
to  the  plaintifi^,  beyond  what  would  be  flooded  by  a  three  feet  dam, 
but  was  executory  only,  made  in  reference  to  a  dam  then  in  contempla- 
tion, or  to  be  built  within  a  reasonable  time,  the  land  flooded  by  which, 
when  built,  was  then  to  be  boueht  and  paid  for  at  the  price  named,  and 
not  a  contract  for  the  purchase  of  land  to  be  flooded  in  an  unknown  future. 
Id. 

WAY,  RIGHT  OF. 

A.,  having  released  to  the  state  portions  of  bis  grounds  for  a  oanal 
basin  and  for  a  railroad  track,  afterwards  laid  out  and  sold  lots  between 
the  basin  and  the  track,  to  parties  who  for  more  than  twenty-one  years 
used  the  ground  covered  by  the  track  (which  was  laid  along  a  street)  in 
crossing  to  and  from  their  lots  to  the  street,  having  no  other  outlet. 
Subsequently,  on  sale  of  the  railroad  and  canal,  under  Act  May  16th 
1857,  the  track  was  taken  up  by  the  ^nteos  of  the  state,  when  the  ori- 
ginal grantor  sold  a  portion  of  the  strip  of  land,  which  had  been  covered 
by  the  track,  to  one  whose  vendee  built  upon  it,  thereby  cutting  off  in  part 
a  bitsin  lot-owner  from  the  street.  On  bul  in  equity  K>r  an  injunction,  it 
was  Btldj 

(1.)  That  the  purchaser  of  the  ground  covered  by  the  track  could  not 
build  thereon,  because  by  the  terms  of  the  act  authorizing  the  sale,  the 
railroad  was  to  remain  a  highway  for  ever : 

(2.)  That  the  continued  and  uninterrupted  use  of  the  ground  as  a  pass- 
age-way by  the  complainant  and  the  other  basin  lot-owners  for  more  than 
twenty-one  years,  raised  a  presumption  of  right,  such  as  to  eutitio  him 
to  have  the  ground  remain  open : 

(3.)  That  after  he  had  surrendered  the  open  space  between  the  lots 
and  the  street  for  a  highway,  the  common  grantor  of  the  state  and  the 
lotholders  byhis  sale  to  them,  annexed  the  use  of  that  highway  to  the  own- 
ership of  the  lots,  and  neither  he  nor  any  person  claiming  under  him 
could  thereafter  take  it  away.    Pliii  v.  Cox,  486. 
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WILL. 

Decedents,  3. 

1.  Undue  influence  in  order  to  avoid  a  will  must  be  such  as  to  destroy 
the  free  agency  of  the  testator  at  the  time  the  instrument  is  made :  it 
mu8t  be  a  present  constraint  operating  on  the  mind  of  the  testator  at  the 
time  of  making  the  testament.     Eckert  v.  Flowrt/y  46. 

2.  Hence,  in  an  issue  to  determine  the  validity  of  a  will  of  a  testatrix, 
which  was  contested  on  the  ground  of  undue  influence  by  the  plaintiff  in 
the  issue,  her  executor,  where  no  evidence  was  offered  of  any  influence 
exerted  over  the  testatrix  by  him  at  the  time  she  made  her  will,  nor  of 
any  fraud,  misrepresentation,  or  constraint  of  any  kind  whatever,  it  was 
error  in  the  court  below  to  submit  to  the  jury  the  question  whether  any" 
undue  influence  had  been  exerted.     Id, 

3.  Conversations  held  with  the  testatrix  some  time  afler  the  execution 
of  the  will,  do  not  qualify  the  witness  to  give  an  opinion  as  to  her  ca- 
pacity to  make  a  will :  nor  is  evidence  admissible  tnat  the  plaintiff  in 
the  issue  had,  long  after  the  execution  of  the  will,  forbidden  the  witness 
to  go  and  see  the  testatrix.     Id, 

4.  Where  a  will,  written  in  the  presence  of  the  testator,  and  according 
to  his  dictation,  is  executed  in  accordance  with  the  statutes,  it  is  valid, 
though  not  read  to  or  by  him.    Hess*s  Appeal^  73. 

5.  A  testator,  by  will  dated  in  1826,  gave  and  bequeathed  land  to  his 
son  S.,  "  his  heirs  and  assigns  for  ever,"  subject  to  the  payment  of  a  sum 
of  money  to  a  daughter,  adding:  **  if,  however,  S.  should  die  without  issue, 
then  the  land  to  descend  to  and  vest  in  three  other  sons  named,  provided 
S.  should  not  make  sale  of  it,  but  if  the  said  S.  should  sell  the  aforesaid 
property,  he  may  grant  and  assign  it  as  he  likes."  In  January  1834  S. 
and  wife,  by  deed  purporting  to  be  for  a  valuable  consideration,  sold  and 
conveyed  the  land  to  an  uncle,  who  in  May  following,  by  endorsement  on 
the  deed,  for  a  **  valuable  consideration"  assigned  it  and  the  land  back  to 
S. :  the  consideration  in  both  deeds  was  in  fact  only  nominal :  S.  then 
held  the  land  until  he  died,  leaving  no  widow  nor  issue,  having  first  de- 
vised it  to  D.,  against  whom  the  brothers  of  S.,  the  first  devisee,  brought 
ejectment.     Ueld^ 

f  1.)  That  by  the  sale  to  his  uncle,  S.  had  done  what  the  testator  re- 
quired, the  efi^ct  of  which  was  to  vest  in  him  the  same  estate  as  was 
given  him  by  the  first  item  in  the  will : 

(2.)  That  the  sale  and  conveyance  of  January  1834,  though  for  a  nom- 
inal consideration,  divested  the  estate  limited  at  his  death  to  his  brothers : 
and 

(3.)  That  the  reconveyance  to  S.  of  May  1834  vested  in  him  the  fee 
simple  of  the  land,  and  that  he  by  his  will  had  transmitted  a  valid  title  to 
his  devisee.     Barnei  v.  Deiurkf  v2, 

6.  A  testator  by  will  gave  a  bequest  "  to  Lavinia  the  daughter  of  my 
brother  John,"  deceased  ;  John  left  no  daughter  of  that  name,  and  the 
legacy  was  claimed  in  right  of  a  daughter  of  testator's  cousin,  who  bore 
the  proper  name :  the  auditor  and  the  court  below  however  decreed  the 
legacy  to  Cassandra  Emig,  John's  daughter,  on  evidence  that  the.testator 
menlioned  her  married  name  in  connection  with  the  legacy  at  the  time  of 
making  the  will ;  and  that  both  claimants  were  god-daughters  of  testator, 
a  class  to  whom  he  had  expressed  his  intention  of  giving  a  legacy.  Held, 
that  in  such  an  equal  balance  of  circumstances  the  presumption  was  that 
the  decree  of  the  court  below  carried  out  the  intention  of  the  testator, 
aud  that  where  nothing  appeared  on  the  record  to  displace  that  presump- 
tion, the  decree  would  be  permitted  to  stand.     Wagner*s  Appealy  102. 

7.  A  testatrix  by  will  bequeathed  one-fifth  of  her  estate  to  her  nephew 
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S.  C,  "  the  money  to  be  invested  in  land,  he  the  said  S.  C.  having  a  life 
estate  in  the  same,  and  at  his  death  to  his  legal  issue  or  heirs:"  the 
interest  of  the  devisee,  so  invested,  having  by  various  conveyances  and 
judicial  sales  become  vested  in  B.,  the  heirs  at  law  of  S.  C.  brought  an 
ejectment  against  him,  on  a  case  stated,  in  which  it  was  Heldy 

(L)  That  ,S.  C.  was  tenant  in  tail  under  the  will,  but  that  as  no  re- 
mainder was  devised  to  his  heirs  in  general,  the  reversion  after  the  de- 
termination of  the  estate  tail  was  undevised  and  descended  to  the  heirs 
at  law  of  the  testatrix. 

(2.)  That  the  title  of  the  defendant  ceased  at  the  death  of  S.  C,  the 
devisee  under  the  will, 

(3.)  But  that  the  plaintiffs  were  not  entitled  to  recover  as  the  heirs  of 
S.  C,  or  as  devisees  of  the  testatrix  in  remainder,  the  title  being  in  the 
heirs  of  the  testatrix.     Angle  et  al.  v.  RrosinSy  187. 

8.  The  testator  having  directed  the  sale  of  the  residue  of  his  estate  and 
the  application  of  proceeds  to  payment  of  debts  and  legacies  :  also  **  that 
all  just  accounts  and  demands  brought  in  against  me  or  my  estate,  to 
my  executors,  in  due  and  lawful  time,  he  paid."  Held,  that  the  will  did 
not  create  a  trust  of  the  land  for  the  payment  of  debts  so  that  the  Act 
of  1794  did  not  apply,  but  that  by  it,  the  testator  dedicated  his  lands 
for  the  payment  of  debts  presented  within  a  "  lawful  time,"  retaining 
the  limitation  of  that  act :  and  that  the  debt  for  which  the  land  was  sola, 
having  ceased  to  become  a  lien  or  charge  on  it,  at  the  time  of  the  first 
effective  process  for  its  recovery,  the  sale  on  the  judgment  recovered 
passed  no  title  to  the  purchasers.    Buehlcr^s  Heirs  v.  Buffington  et  al., 

9.  A  testator  by  will,  after  making  specific  bequests,  left  the  residue 
of  his  estate  to  his  wife  '*  for  her  use  and  comfort  and  to  be  disposed  of  as 
she  pleases,  at  or  before  her  decease,  when  no  doubt  she  will  make  such 
distribution  of  the  same  amongst  our  children,  as  she  may  then  think  most 
proper:"  she  afterwards  devised  the  residue  of  her  estate  to  a  daughter, 
witnout,  however,  mentioning  or  referring  to  any  power  of  appointment 
in  her  husband's  will.  In  an  action  of  ejectment  for  the  lands  by  parties 
claiming  under  the  daughter :  Held,  That  the  will  gave  an  estate  in  fee 
simple  to  the  wife,  who  had  the  right  to  dispose  of  property  thus  de- 
scended :  and  hence,  her  will  was  admissible  in  evidence  in  favour  of  the 
parties  claiming  under  it    Kinter  ei  al,  v.  Jenks  et  al.,  445. 


END  OF  VOL.  VIL 
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